— rs FH. 


1654 4 15" 
0 le e —— Aleve, mf 


— 


—— 


* 


| * ” , o . 
” . * i 4 ” . 7 
. - * " ” th nr 2 £ ths Ba. die. 
” nl as 
Fe 127 * 
2 A 4 & = 
. * 
" 


General Abrid gment 
CASES 
EQUITY, 


Argued and Adjudged in the 


Dig) Court of Chancery, &c. 


W.1 +86 


3 CASES never before publiſhed, 


Alphabetically digeſted under * TiTLES; with 
Notes and References to the Who 


And Three TABLES, 


The Firſt of the NAMES of the CASES, the Second 
of the ſeveral TITLES, with their Diviſions and 2 
Subdiviſions; and the Third, of the Matter under | | 1 
GENERAL HEADS. ä | 


8 


bo 


By a GENTLEMAN of the Middle Temple. 
The Third Edition Coprected. 


In the SAVOY: 


| Printed by E. and R. Nurr, and R. Gost o, (Aſſigns of E. Sayer, Eſa) 
5 for Henry Lintot. M DCCXXXIX. of 


3 


1 n 8 _— — 
— _ 


— 


— D.s Hm 


—— 


- [4 
* 
1 

” 
' 

. 

1 

# 

„ 

, 

1 

. 

* 

A 

* 


- 
* 
_ 1 alk 
* 
* 
3 
4 - 
: 
„ 
1 
o 
a * A* 
* * 
40 4. 
* 4 
* . © 
* 
3 4 
Cl 
, 6 
* 
" Ly 
1 5 
. d 4 
* 
* 
a * 
* 
„ 
& 
* + - 
PO” . 
* 
* 


o 
* 
* 
1 0 
- * 
. 
. : * . S 
; og 
1 
* 
* 0 . . * n 
* * 0 l 'F 
* * - 
* 
* % * 1 *. 
L 4 * 
* 2 
. 
* 
, * 
: 
z 
% " 
P 
1 
% 
4 
* 
A * 
1 
x 
. z 
? 
* 
* 
* 
* 7 F 
A ' 
> \ F 5 
* # of ® Y..; 
„ Y 4 
* - 
4 Pd Y 8 * . 
N p 
q * * 4 4 , 
E. 4 
* ” * 
A k 
# , : » * * 
1 * 
* . . * 5 
af 7 
* 
— - » * , 
< 
- N 
1 
- 
F 
, 
4 J 
. 
P N 
7 
4 # 
- 
* 
A 
. 1 
1 
F * » 5 
* 
. 7 * 
* 
* 
* 4 
. 
* 
- 
— 
* . 
4 
Oy 
* 4 4 r 
On 
o 
Fg 
4 
- 
* 
„ 
P 
* . 
Aa 
* 


*F 


L \ FS J , 
, . 0 * . . S ? * ons w 
* . 
* 
, * oY * - * [4 N * 
, : N a ' wh \ 2 
* 
8 P « ö 
4 4 - 4 o 
» 


* 
[2 
” 
=» - 
* 
1 % : . 
o % > 
. N . 4 | * 
- 
* 
. 
. ; 0 by . 
* : * 1 4 v 
. * b * U 
_ "oy" 4 „* 8 : . k * 4 o PL 1 
n 2 ; 9. + 7 
4 n 1 
. * 
| | OY q 5 4 4 * - . - o Af ' > 0 
o 
. P 1 * 
g 8 1 * 
* iF% . I 3 y * 
* . 9 9 8 we G 9 E "u > 
* * 0 o 
- * 4 . 
* 
7 
. # 


\ S this Work appears unrecommended by any au- 


_ thoritatiyve Approbation, or even a Name in 
4 the Title Page, which might introduce it with 
Advantage; it may perhaps be neceſſary: to Jy ſomething 
in this Place relating to its Deſign, and the Pretence it 
makes of being Uſeful. ROSS OY BI ed e 
The Principal Deſign of it, is to collect and di ſpoſe, 
by Way of Abridgment, under proper Heads, all ſucſh 
Caſes adjudged in the Courts of Equity, as are any tohere 
in Print ; and this is conceived to be a better Method 
than compoſing a regular Inſtitute of thoſe Matters: In 
the Way of Inſtitute, much muſt always 'be taten. from 
the private Opinion of the Writer ; in this of an Abridg- 
ment, Knotledge flows from the Points \adju; Ted, und 
authentick Reſolutions twhich the Reader has before him. 

In Purſuance of this Deſign, the Reader muſt expect 


to find ſeveral Gaſes abridged: e Books which he may 
0 


reckon o little Weight or Authority; as*well as ſeveral 
which have. been contradicted by better and later Reſolu- 
tions; but that no Body may be miſled, the Caſes on both 
Hides, with their Reaſons, are generally laid down for 
the Reader to make his own Concluſions. 


The Diviſion of the Heads is ſuch, as to the Author 


ſeemed beſt, and fitteſt to direct the Generality of Cen- 


tlemen acquainted with theſe Matters, to the Point the 


are in ſearch of, tho it is not to be expected, that in this 


Article, every Body ſhould be ar d Men having 
Juch different Modes of Thinking, that in Strictneſs, 
hardly any Two can be ſaid to Common: place alike. All 
that can be done to Remedy this Inconwenience, is to-make 
proper References from Head to Head, where any Degree 
of Similitude appears; which has been attempted here. 
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The PREFACE. 
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It has been thought proper, under the Head of Deviſes, 
to inſert all the Caſes upon that Subject which have been 
determined in the Common Law Courts, as ihe) receive 
the ſame equitable Conſtruction in them that they do in 
the others. 


If that, and the making Obſerwations in other Heads, 
how Equity differs from the Common Law, ſhould be 


thought to exceed the Deſign, its _ the Benefit of the 
Reader will make a ſufficient Apolo * it, as alſo for 
the Author's Inſertion of ſeveral 2 es not hitherto in 
Print, which have been ad judged by thoſe excellent Chan- 
cellors, Somers, Harcourt, Cowper, and Macclesfield : 
Theſe Caſes in the Table are marked with an Aſterisk, to 
diſtinguiſh them from thoſe extracted from the Books al. 
ready publiſhed ; and to prevent the Obſcurity which might 
happen from Aiming at Conciſeneſs, they are | dy more 
at large. than the others ; which being already in Print 
every Reader has an Opportunity of applying to, when 


he concei ves any Doubt concerning the Abridgment of 


What perhaps waſt, of all requires an 7 7. is, that 
ear 1726, 

were taken by the Authar, in gore or at the Rolls; 
e uſed his utmoſt 


all the Caſes in this Book, adjudged ſince the 


all that he offers in Excuſe is, that 
Care and Judgment ; but he is aſſured, that if they ſuf- 


fer nothing 977 tro his Hands, the great Abilities 
6 


and unqueſtiona ntegrit of the Learned and Hononr- 


able Per ſons prefiding in thoſe. Courts, muſt render them 


the moſt uſeful Part of this Work. | 
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3 1 
Hage Caſe Angell and Draper, 77 14 
. and ne „ Annand and Honeywood, 153 7 
Abney and Arcen 330 I | Andrews and Browne 99 6 
Abbot and Gibbs, 358 2 Marquis of Antrim 53 a. ; 4 4 
Acton and Pierce, 1 Dake of Buckingham, | 
Ackland and Ackland, _ 177 14 | Arundell and Ball 2 
Addiſon ad Hindmarſh, 38 t1 | Arnold and Richardſon, 8 * 
Adams and Buckland, 249 2| Arnold and the Attorney ; 
* Adams and Meyrick, 271 13] General, 
Alſopp and Patten, ä Arthington and Fawkes, 103 4 
Alcock aud Sparhawk, 198 4 | Earl of Arglafle and Muſ- 133 4 
Alam and Jourdon, 229 12| champ, £00 
Allen aud Sayer, 258 2 | Archer and Preſton, 133 2 
* Amos and Horner, 112 9 Archer Caſe, in 16 
Amhurſt and Dawling, 329 8 | Artmitage and Metcalf, 5 2 
Amand and Bradburne, 399 3 | Archer aud Moſſe, 4% * 
* Andrews and Craddock, 72 6 Aſhton and Aſhton, 445. 35 
* Marchioneſs of ale, 5 * Mrs. Aſher's Caſe, W 
and Harris, 7 | Afpinwall and Leigh, þ ap 5 
ins 


N he Names of the Caſes. 


—— 
Page Caſe Page Caſe 
x * Atkins and Dawberry, 45 9 | Bartholomew and Meredith, 268 6 
Atkins and Waterſon, 157 5 | Batty and Loyd, S735 . * 
Atkinſon and Webb, 203 3 | Baker and Shelbury, 307 1 
„ On Behalf of 1 Ball and Burnford, 354 5 
Peter- houſe Col- . Baſle and Grey, 362 16 
lege in Cam-> 96 8 | Barlow and Collings, 422 9 
| bridge, Syder- * Bambridge's Caſe, 416 4 
fin, | Bellafis and Churchill, 6 6 
Attorney | Baxter, 96 9 | Beaumont 4d Grover, | #1 $ 7 
General Guiſe, 97 11 | Benſon aud Bellaſis, 17 3 
verſus | Barnes, 97 7 | Berk and Harris, 1 
Reynolds, 131 10 | Bell and Commiſſary Hide, 65 9 
* Hudlcy, 131 11 | Bernisford and Done, 1 
Bury, | Bertie aud Lord F aulkland, 110 10 
| Sir Robert ans 3 4 Sir Henry Bellaſis and Sir (2 5 
hurſt, 7 William Ermin, 1 
| Thompſon, 301 2 | Bevis and Roberts, 17 3 
* Sir John Auſten and the Beckford and Beckford, 155 6 
Eeetmtors of Sit wird 318 9 | Beal and Shepherd, 182 21 
liam Dodwell, Berry and A bam, 199 10 
Awhry and Keen, 28 6 | Bcauford and Lord Dur- ze * : { 
pd (4 7 Awdley, 277 $ | Aonald, RR obs 
Ayre and Ayre, 236 4 | Beard and Nathall: 221 6 
Bechinal and Arnold, 234 6 
Beſt and Stamford, 274 10 
B. Bent's Caſe, ot L 
| * Bentham and Haincourt, 2 
* Bayly and Hill, 10 10 | * Beatniff and Smith, 2 11 
* Bawdes aud Amhurſt, 21 $8 | Lady Bellaſis and Compton, WE—7 
Bale and Newton, 23 3 | Bird and Bloſle, 23. 16 
Barker and Holder, 28 5 | * BiſhoPÞ and Webſter, It: 4 
Barker and Wyld, | 35 4 | Bird and Hardwick, 76 4 
Alderman Blackwell's Caſe, 52 1 | Bill and Price, or 4 
Bachelor aud Bean, 60 2 | Biſlell and Axtell, 136 4 
Baker and Shelbury, 78 2 | Biſhop aud F ountain, I 
Bainheur and Maning, 87 4 | Birkhead and Coward, | 308 4 
Baker and White, 89 7 Blagrave and Clunn, | Ph 4 
Barnardiſton and F anc, 109 8 | * Blackmore and Le 6 
Barker and Hill, 122 2 | Blois and Counteſs M bez 6 68 
Barker aud Dee, = . 4 
Baldwin and Billingſley, 146 5 | Bland and Middleton, 106 2 
Bateman and Bateman, 149 6 | Blades and Blades, 358 12 
Barry and Edgworth, 178 18 | Boene and Skipwith, 80 1 
Ramfield aud & 183 24 | Boraſton's Cafe, 190 16 
* Backhouſe and Wells, 184 27 | Bowman and Milbank, 207 1 
Barrow and Gameam, 220 14 | Bottomley and Lord Fairfax, 21 7 2 
Bate and Amherſt, 212 5 | Booth and Rich, 280 3 
Bateman and Bateman, 218 3 Bor and Vandal, 370../ 2 
Baden and the Counteſs of £ 3 Bovey aud Smith, 384 3 
Pembroke, e Bromley and ſefferies, a$ 1 
Bayly and Powell, 244 2 | Brown and Brown, 50 4 
* Batchelor and Serle, 246 12 | Brend and Brend, 62 6 
Ball and Smith, 245 11 | Brenken and Bentley, 5 
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O. 4%% Page Caſe | _ DE Page Caſe 
Brathwait and Brathwait; 114 8 | * dae and Carew, vis 8 
Brent and Beſt, 117 .1 | Calfow and Mime, 223 2 
Brown and Trant, 133 17 . Caſey. and Beachficld; — qa} 
Earl of Briſtol and, 79 14 Cavendiſh and Worſley, 21 
gerford, 1 l ha 206 5 Lord Caſtleton and Ford 1 8 1 
Bret aud Marſh, 147 4 Fanſhaw, | 9 
Bright and Smith, 155 4 | Cecil and the Earl of Salis- 1 3 
* Brown and Howard, 163 4 | bury, 90M 
Brown and Booth, 164 - 5 | Earl Cheſterfield. and : 
* Brookbank and Brookbank, 168% 0 4 Cromwell, 287 Wa 
Counteſs of Bridgwater 40 15 [ © Challis and Caxborns Te ca 
the Dufte of Bolton, 77 7 | Chadwick and 750 208 344 8 
Bretton and Bretton, 202 18 | * Chapman and the Bi, ſooph 3 
Brown and Dawſon, 203 1 ae In, | P20 
Bret aud Rigden, 215 1 9 and Derby, 370 4 
* Bromfield and Wytherly, 239 24 | Chute and Lady Dory 29 4 
Bright aud Woodward, 240 40 | Chawell and Caſſanet, T<——3 
Brice and Whiting, 248 | 1 | Chapman and Tanner, 55 1 
Breuen aud Breuen, 267 2 |* Chambers and Chambers, 115 16 
Brown aud Allen, 298 3 | * Challis aud Casborn, 124 13 
* Brecreton and Jones, C6: 0 Child. and Stephens, 1 
Bromley and Hammond, 326 12 Chapman and Duncomb, 146 8 
Brome and Berkley, 340 7 Chace and Box, 1 
Broughton and Langley, 783 3 Cholmley and Cholmley, 161 2 
* Bromhield ard Wytherly, 398 8 Child and Bayly, NW. 
* Bransby and Kerridge, 406 4 | * Cheſter and C eſter, 211 19 
* Browne and Thompſon, 413 15 | Chapman and Bond, 241 2 
Butcher and Stapely, 21. 9 | Churchill and Hopſon, 247 2 
Burton aud Knight, 50 6 | Churchill and Lady Speak, 20-2 
Burnet aud Kinnaſton, 69 5 |] City and City, 8 
Buckle and Atlco, 75 5 | Clare and Woodale, „ 
Bunce ard Phillips, 167 2 Clavering and Clayering, | 
Burchett aud Durdant, 214 11 | Clerk and Lord Angier, „ 
* Burnet and Holgrave, 296 2 * Cleland and Cleland, 70 14 
Burgh aud Francis, 320 1] Clerk aud Berkl | 112 = 
Butler aud Duncomb, 339 6] Clyat and Battaly” 1 
Burdet ard Willet, 379 3 | Clerk and Leatherland, 11 E 
Burton and Haſtings, 393 4 Cloudily and delpeer 197 2 
Burkitt aud Burkitt, 402 4 Clerk and Clerk, 18 5 
| Cloberies Caſe, ' © 294 1 
C | Lady Clifford and Lord 17 
Clifford, 345 
Carter and Horn, 7 13 | Claxton and Claxton, 400 7 
Caſs aud Rudell, 25 $8 | Clark aud Berkeley, 412 13 
Caldcot and Hill, 27 7 | Cookes and Maſchal, 24 18 
Carter and Carter, 49 2 | Cook and Arundel, a” 12 
Carleton and Earl of Dorſet, 59 3 Cox and Foley, + 
Cary and Taylor, 69 10 * Cotter and Layer, 81 
Cage aud Warner, 76 5 | Colwell and Child, 49 4 
Cage and Ruſlel, 108 3 | Cotton and Cotton, 63 4 
Carpentcr and Carpenter, 114 6 Cox and Higford, 121 20 
Cartwright and Pettus, 173 1 || Cooper and Cooper, 123 10 
Carter and Horner; 177 16 Cottle and Frip, | Vea 
on- 
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Conſtable and Conſtable, 161 


Collenſon and Wright, 176 


Collier / Caſe, 176 
Cotton and Heath, . 
Counden and Clerk, 213 
Cook and Winford, 221 
Cole and Gray, 226 
Coke and Fountain, 227 
Combes and Spencer, 228 
Cox and Quantock, 242 
Cook and Walker, 2244 
Cordell and Noden, 2244 
Cope and Cope, 269 
Corniſh and Mew, 270 
* Coningham and Melliſh, 273 
Cotton aud Iles, 273 
Lady Cope's Caſe, 277 
Cook and Parſons, 280 
Collins aud Metcalf, 295 
Conway and Longvile, 3o1 
Collins and Goodal, 304 
Cook and Sadler, 1 


* Corbet and Maidwell, 337 
Harl of Coventry's Caſe, 348 
Cotterel and Hampſon, 258 
Collet and Jaques, 364 
Coddrington and Webb, 377 
* Collingwood and Wallis, 395 
* Cooke and Whaley, 400 


* Croyſton and Bancs, 19 
Criſp and Nevil, 35 
Crotts aud Worthy, 37 
Creſſet and Kettleby, 37 
Croſſing aud Honor, 40 
Crouch and Martin, 45 
Lord Craven aud Knight, 55 
Creagh and Wilſon, 111 
* Crompton aud Sale, 205 
Crane aud Drake, 240 
Cray aud Willis, 243 
Crooke and Watt, 249 
Cragrave and Perroſt, 345 
Crooke and Brooking, 379 
Cuthbert and Peacock, 2 04. 
Culpeper aud Fairfax, 223 
Culpeper and Aſton, 272 


Curteſs aud Smalridge, 377 


D. 


* Darſton and the Earl 5 5 
Oxford. 
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19 
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12 
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Davy and Davy, 32 
Darnel and Reyney, at 
Dancer and Evett, 119 


Davey and Readſham, 174 


Danvers and the Earl of Q , 

- Clarendon, 2 oy 
Davis and Kemp, 216 
Dayrell aud Moleſworth, 231 


»Daſh wood and Blythway, 317 
Davey and Hooper, 336 
* Danby and Lawſon, 351 
Dandy and Turner, 372 
Davies and Weld, 

* Davers and Folkes, 396 
* Dayrell and Champneſs, 400 
Davies and Gloceſter, 403 
Delabeere and Beddingticld, 104 
Deakins and Buckley, 159 


Demainbray and Metcalf, 324 


Deguilder and Depeiſter, 372 
Douglas and Vincent, 23 
* Lord Donegall and Warr, 43 
Dowſe and Derwall, 151 
Downing and Cage, 165 
Dolin and Coltman, 219 
Dodſwell aud Nott, 225 
* Doyley and Tollferry, 3oo 
Drury aud Hook, 89 
Draper and Dr. Crowther, 136 
Drew and Merry, 175 
Draper and Jennings, 320 
Draddy and Deacon, 373 
Dunn aud Allen, 2 
Durdant and Redman, 42 
Dubois aud Hole, 65 
Dulwich Co lege and 2 
ſton, FS. 
Duncumb aud Stint, 78 
Dunny ard Filmore, 81 
Durſton aud Sandys, 86 
Dubaine and Knight, 126 
Duffield and Smith, 204 
Durwell aud Bennet, 244 
Earl of Dungannon and 8 99 
Hackett, — 
E 
Eaton Coll. and Beauchamp, 32 
Earl aud Stocker, 50 
Earls and England, 297 
Ebrand and Dancer, 382 
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Eds worth and Davies, 

* Edwards and Freeman, 
Edwards and Faſhion, 
Edlin and Battaley, 
Edmond and Sandys, 


Edwin and the Eaſt {-Indiag 


Company, 


Edwin and Thomas, 
Sir John Egerton nts Lord 


Derby, 
Elliot and Hancock, 
Ellis and Loyd, | 
Elliot and Davenport 
Elliot and Hele, _. 
Ellice and Osborne. 
Englefield and Englefield, 
Eſtwick and Conningsby, 
* Eure and Eure, 
Ewre and White, 
Exton and Ge 
Eyton and Eyton, 
Eyles and Cory, 5 


F. 


Fairfax and Lord Derby, 
* Fane and Atloe, 


Falkner and Fawlkner, 


Fairbeard and Bowers, 

Farback and Murbury, 
Fairbeard and Baivers, 

Fane and Bence, 


*Ferrars and Cherry, 


Ferrars and Ferrars, 
Feltham and Harlſton, 


_ Caſe 
Edmonds and Dennington, 


Finch and Lord Winchelſea. 
Finch and Earl of Salisbury, 47 


Fitton and Macclesfield, 
Fines and Cobb, 

Finch and Newnham, 
Fleming and Waldgrave, 


Fletcher and Lady Lidley, 


* Fletcher's Caſe, 
Fowke and Hunt, 


 Fouke and Lewen, 


Foden and Howlett, 
Foſter and Ramſey, 


* Fothergill and Fothergill, 2 22 


Forſter aud Munt, 
Forſter and Denny, 


59 4 
137 12 
249 1 
336 9 
366 w 
0 
378 15 
137 10 
289 3 
296, 1 
345 16 
281 7 
370 I. 
115 15 
313 1 
317 1 
169. 1 
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103 3 
332 53 
L236... 
148 4 
193 10 
154 3 
156 10 
156 12 
21 9 
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243 1 

260 3 
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Porz 0 Green; 
Fortreyꝝ and Fortrey; 
Foſter and Merchant, 


| Ford and Fleming; 
| Forſter; and Foſter, : | 
| Frank and F rank, 


Freeman and T homas, 
Freeman and Goodham, 
Freeman and F enn; 


Fry and Porter, 


Friend and Bowohire | 

Franklin and the Earl of 
Burlington, 

* Frewin and Charleton, 

Fiurſaker and Robinſon, 


* and F ulla 
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Gardner and Billen, 
Gale and Lendo, 
Gardiner and Shelton, 
Gayre and Gayre, 


Garbland and Mayot, 
| Counteſs and Earl of Gainſ- 


; borough, 
Garfpot and Garfoot, 


| Gerrard and Vaux, 


* Gerrard and Gerrard, 
Gibſon and Whitacre, 
Gilpin. and Smith, 

* Gifford and Gifford, 
Girling aud Lee, 
Gilbert aud Witty, 
Gibbons and Summers, 
Glover and Faulkner, 
Gladman and Henchman, 
Gorman and Salisbury, 
Goddard aud Keate, 
Gore and Knight, 
Goldſmith = Bruning, | 
Goodwin and Ramſden, 
Goodright and Corniſh, 
Goodfellow and Burchett, 
Goodrick aud Brown, 
Godfrey and Chadwell, 

: Gooding and Gooding, 
* Gold and Rutland, 

* Goodwin and Archer, 

" Goddart and Garret, 


| Green and Wood, 


b 


o - 5 
27 


f 0 5557 


337 


2 
1 T 


Page "Caſe 
26 2 
SÞJ:r) * 


e Ft 
NO 
„Kaff, 


60 


87 g 
12188 4 4 „ 
K ? - 
eld: 
184 2 


200 


386 
123 
215 


S AA e 


26 

88 

197 
200 
202 2 


S G & 


£236 1 
264 


1359 


15 
» 6Q;, 
88 
141 
190 
192 
233 
287 

22 


47 
66 


— 


. a F 
Dd OWN A = AO 


89 
161 
189 
204 
255 
318 
342 
346 
350 
375 | 

18 12 
Grunſton 


1 


— ; 


75 be Names of 


the Caſes. _ 


. . 
* * 18 


— - 4 8 1 y 4 F 
UP * ö — — 
1 8 N 4 "IT tie —— an 
r 882 r . * ,- - 4 _ " 
p — 2 ral 2 — — n+ . 2 * * 3 — 


Page Caſe|* 
4 


Gm em and Lord Bruce, 108 
* Grubar and Gairand, 146 
* Grice and Gooding, 151 


Greenhill and Greenhill, 174 
Groſvenor and Cartwright, 238 


Griffith and Rogers, 2345 
Graham and Stamper, 308 
Greaves and Mattiſon, 337 


Grant and Hedding, 366 
Guilmore and Battiſon, 17 
Gundry and Baynard, 282 


H. 
Hamden and Brewer, 1 
* Hall and Butler, 20 
Hatton and Gray, 21 
Halli fax aud Higgins, 28 
Harcourt and Lady Anderſon, 29 
Hall and Bodily, 35 
Hampton and Spencer, 36 
* Haſtings aud Draper, 39 
Haymer and Haymer, 63 
Hanne and Stephens, 72 
Haycock and Haycock, 72 
Hays and Hays, 78 
Hall and Potter, 89 
Duke Hamilton and Lord g __ 
Mohun, 9 


Hardham and Roberts, 122 
Harvey and Mountague, 146 


Hall and Hall, 152 


Hancock and Hancock, 153 
Hampſon and Lady Syden- 282 
ham, 
* Hamilton and the Earl 78 
of Macclesfied, 5 
* Harriſon and Forth, 331 
Harvey and Mountague, 331 
Hall and Atkinſon, 333 
* Haiſtwell and Grainger, 351 
* Haning aud Ferrers, 357 
* Haylo and Burrodale, 36 
Harriſon aud Lord North 


w 

UI 
Q 

YA 


Harman and Vanhatton, 371 


Hampton aud Spencer, 380 


Hains and Hains, 402 
Hedges and Everard, 18 
Heighter and Sturman, 21 
Heſter aud Weſton, 40 


Herbert ad Herbert, 66 
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nas and Ayer, 49% 
Heathcote and Fleet, off 5 
Henningham and Henning- | 
ham, 5 
* Hed ges and Evetard, 15 a 
Heron aud Merick, 143 11 
Heyward and Lomax; 9 
Herbert aud Forbale, 172 4 
Herne and Herne, 203 2 
Hedger and Rowe, 9 
Hen and Conisby, W ----j 
| Sir Edw. Heath and Henley, 3 2 
|Hedworth and Primate, 325 6 
* Helier and Jones, 337 3 
Heli and Bond. 342 5 
* Hennell and Kellayd, 377 2 
Hide and Petit, r 
Hinks and Nethorp, 77 11 
* Hillyard and Stapleton, 86 3 
Higford and Higford, 219 5 
Hill and Wigget, 68 2 
Hide and Parrot, 361 10 
* Holtham and Ryland, 1s 8 
Hollis and Whiting, nw.” 
Holmes and Buckly, 4 
Holford and Burnell, 1 
Holland and Colliford, 8 
Howard and Hooker, 1 
How and the Ti enants of 
Muſgrave, 3 
Holt and Holt, 1 
Hooley and Booth, 106 5 
Howell aud Waldron, 1 
Lord Hollis and Lady Car, 139 3 
Holmes and Plunkett, 17 
Hoby and Hoby, 210 9 
* Holcroft and Smith, 1 
Hodgſon and Thornton, 1 
Holt and Mill, 2s 42 
Hodgſon and Hodgſon, 1 
Hovroll and Waldron, | 
Hodges and Waddington, 236 6 
Hooper and Eyles, 263 66 
Hoskins and Savoy, 4 
Howell aud Price, 270 7 
Hobart and the Counteſs of 
Suffolk, 7 
Holloway and Collins, 28-4 
Hobbs aud Norton, „ 
Hunt and Matthews, 
The Earl and Counteſs of 9 62 4 
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| Page c, v7 | Page Caſe 
\ Humphreys and Hales, 117214 King and Withers, 112 4 
Hungerford and Earl, 148 The Earl of Kildare and 1 
Huborſton amd Huberſton, 207 12 0 Sr Morrice 'Epſtace, 5 370 * 
Huckſtep and — 19 2137 Priag und Mel ling 181 14 
9 Hutton and Simpſon, 216 Iv 6 King and Rumball, 182 20 
X -* Hunt and Berkley; ß 32495 '4 | Kilmurry and Geery, 341 4 
4 Hunſden and Cheyneyy.s 356419; | Knight and Bamficld, 4 ed 
3 Humble and Bill, 358 4 Knight and Calthorp, / bs.” "8 
3 Hyley aud Hyley, _ 210 16 Knight and Atkyns, 274 6 
9 Hyde and 40 3 %%% Knowles aud e 3305+ 177 
J.. G e on ches ee ee ee! 
| HEN TWWUUGBVL, | 2 - [11201 BY 1: 19% 
Jacklon and Rawlins =o 3 to] Lamee and Bayly, . lid tay 
* Jacobſon and Peer wy 1 wie „Lawrence and Braficr! , 2 
liams, 4, A Langley aud Baldwin, 185 29 
James and james | dad, (un3 2011 Lamb aud Archer, 192 8 
ay and Braine, 135 | Lawrence aud Lamrents, 218 2 
ackſon and Farrand, 268 8 Lake and Gibſon, 290 3 
Ibbotſon and Rhodes, 229 13] * Laundy an Williams, 299 3 
Jervis and Bruton, 87 7 Lane abe Willam, 370 3 
ennings aud Moore, 122 4 Lamb and Parket, 410 9 
enks and Holford, e 151 6 Leonard ud Cum. Suſſex, 12 8 
4 efferys aud Small, 290 2 Leak 34 Morrice, 23 20 
9 enkins aud Powel, 301 1 Levil and Darrey, 18 Vac, Kannte 
. ennings and Ward, 312 16] *'Lewkner and — 1439 5 
7 ennings and Selleck, 381 [ Lewen and Lewen, 159 6 
£ ones and Lenthall,0 36 2 | Leonard nd. the Earl of 7 8 
1 — and Powell, 84 1 - Suflex;,-\ . 
Jones and Weſteemb, 245 10] Lee and Hale, 199 1 
olliff and Crew. 286 2 Lecone and Shiers, 377 ase 
olley. aud Wills, 361 6 | *Leving and Lady Caverley, 281 6 
a 4 and the Lord 818 82 2] Legat aud Shewell, 394 7 
and Seal, 583 7% Lee and Lee, 398 7 
ones and Langhton, 392 2 | Lea and Libb, | 402 6 
” 3 and Nabbs, 404 3 | Lemaine and Stanley, 40332 9 
Izracll and Narbourne, 72 6 | * Lightbone and Weedon, 24 7 
Liſter and Liſter, 68 F 
Lingen and Souray, * 175 5 
K. Lr Thomas Littleton Cafe, 211 20 
Littlebury and Buckley, 245 
Kenge and Delaval, 63 8 | * Earl of Lincoln and Rolls, 411 11 
Key and Bradſhawe, 89 6 | Lowther aud Curril, 11 671 
Keat and Allen, 90 5 | Loyd and Gunter, 41 1 
Kettle and Townſend, 123 8 | Longdale and Longdale, 109 6 
Kelly and Berry, 167 - -2 Lomax aud Hyde, 126 9 
* Keyling's Caſe, 239 © | © Loeffes and Lewen, 156 8 
ö Kettleby and Atwood, 273 5 | Loddington and Kane, 9182 0 
1 Kew aud Rouſe, 292 7 Love aud Windham, 191 iG 
: Killigrew and Killigrew, 37 1|*:Loyd and Carew, 260 2 
4 Kingdome and 3 70 12 | Cityof London and Garway, 272 5 
I Lockey 
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Lockey and Lockey, | en $M and we 5 1397 1 


43 þ Mountague ajd' Jeffe de 410 + Þ 
„0 82 3 ; Muſgrave, and ande 25 5 
179 6 Mutray and Wiſe, 2277 15 


Lucas aud Holder, 
'Lupton an Tempeſt, 
Luxford aud Cheek, 


Luke aud Alderne, 300 4 PMufgrave and Parry, 2002 ᷣ24 1 

| PT 1 Murrel and Cop, 24 3 
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Marſhfield and Weſton; - 11 14t MN... 005 bas yi” * 3 

* Sir George Maxwell aud g : 

Lady Mountacute, * Nanney and Martin, 1 # 

* Mallet and Halfpenny, 20 6 | Naſh and Earl ff Derby, 121 19 9 

* Maure and Harriſon, 93 5 | * Napper and ge, 166 4 43 

Man and Ballet, ' 99 4 | Naſh and Preſton, 217 1 8 

* Marks and Marks, 106 _6| * Nandick and Wilkes, 393 5 BH 

Manning and Weſton, 147 2 | Needler and Decble, „512 7 3 

Mathews and Newby, 156 1 | Needham and Vernon, 111 6 + % 

Martin aud Long, 192 9 art: of Newbourgh __ | . 

* Manfield and Dugard, ING: ' 4] 3 Wren, | 5. 3 

Martin and Cle, 201 15 * Neave and Alderton, n 22 4 
Markant and Twiſden, 211 22 | Newman and ſohnſon, 197 1 
Maw and Harking, 249 4 | Newcomen and Barkham, 214 13 
Sir Humphry ana gi 182 11 Needham and Smith, 224 4 
Caſe, 83 1 | Nevil and Johnſon, 37 7 
Manning and Burges, 3 | Newton and Rowſe, 308 3 
Manlove and Ball, 313 15 | Newcomb and Bonham, 312 13 

Marſh and Lee, 322 1 | * Newt and Chamberlain, 366 


* Mcliorucchi. and Royal INevil and Saunders, 382 
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I 
Exchange Aﬀurance Com 8 8 | Niccol and Wiſeman, 43 1 
pany, | Nicholls and Nicholls, 160 5 
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Meriel and Wymondfal, 24 1 | Nicholls and Hooper, 202 22 
Medith and Wynn, 70 15 Nicholſon and Sherman, 237 15 
Meſgrett and Meſgrett, 111 7 | Norton and Maſcall, Nen | ART 
Meredeth and Jones, 221 4 Norton and Sprig, * 1 4 
Minſhull and Lord Mohun, 3 #4 | Norden and Norden, 138; * 
Mitchell ad Edes, 45 6G | Nott and Smithies, 153. 2 
Micoe and Powell, 64 '4| Dake of Norfolk's K 7 
Mildmay and Mildmay, 67 4 | Norden and Levett, 240 27 
Milliſh and Williams, 81 5 | Sir Francis North and Way, 255 2 
Miller aud Warren, 297 5 | North and Crompton, $933 
Moor and Mayhew, 38 8 | Noys and Mordaunt, 7 3 
Moor and Welſh Copper 1, Dube of Norfolk aud Brown, 381 4 
Company, | 199 3H 
Moyles and Little, „ 
Moor and Blagrave, 573 100 O. 
Morſe and Buckworth, 76 7 
Monnins and Monnins, 77 10 | * Offley aud Offley, 66-- ir) 
Moor and Packer, 182 22'| Oglander ad Baſton, 69 7 
Moyſe and Gules, 293 2 Oldham and Litchford, 8 
Mountague and 'Yidcomb, 308 6 | Oldfield and Oldfield, 266 3 
Moor and Bennet, . 331 7] *© Onſlow aud South, 295 6 
2 Onyons 
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The Names of the Caſes. 
8 Page Caſe > 29% 1 Page Caſe 
Onyons and 'Tryers, 407 1 | Pit and Pelham, 2065 3 
Organ and Gardiner, 82 2 Plymouth and Bladon, 1: 3 
Orme and Smith, 302 2 | Platt and Sprigg, 386 6 
Orde and Herning, 314 2 | Pollard and Downes, a7 34 
Orby and Lady Mohun, 343 5 | Potts and Potts, 6 
Otway and Hutton, 122 5 | Powell and Arderne, 39 
Owen and Curſon, 3 6 | * Powell and Bell, 60 
Oxenden and Oxenden, 67 6 | Powell and Morgan, 85 
* Oxwick and Brockett, 355 5 | Popham and Bampfield, 108 
Pott and Lee, 157 
Counteſs of Portland and g 71 
P. Prodgers, 
| | Powel and Powel, 265 
Parker and Palmer, 17 2 | Powell aud Morgan, 269 1 
Parrot and Wells, 25 7 | Lady Poin's Caſe, 284 
Page and Neal, 40 6 | Pocock and Lee, 243, .'3 
Packer aud Dykes, 54 6 | Pope and Onſlow, 1 
Paget and Read, 61 2 | Pollard and Green, 342 
Parker and Blackbourn, 73 17 | Pollen and Huband, 412 12 
Parſons and Priddock, 93 4| The Protector and Lord} 
Pawlet and Ingres 103 1| Lumly, OE, 
Dean and Chapter of ne Price and Keyte, 80 2 
Paul's and Lewis Ruggle, TOM Pritman and Pritman, 162 3 
Parker aud Turner, 119 7 Prideaux and Gibbon, 174 
* Parrot and Treby, 125 &4 | Prodgers and Phrazier, 276 
Pamplin and Green, 136 3 Proctor and Cowper, 314 
Parſlow and Weedon, 149 7 Pritchard and Langher, 332 
Parker and Thacker, 180 12 | Purefoy and Purefoy, 138 
Papillon and Bois, 185 30 | Purefoy and Rogers, 189 1 
Paget and Voſius, 195 6 | Pye and Georges, 384 
Packman and Cole, 216 5 
Palmer and Danby, 219 6 
Pawlet and Pawlet, 1 Q. 
Paſworth and Moore, 299 2 | 
Palmer and Young, 380 3| *Quitine and Yard, 74 19 
Pells and Brown, 174 
Perry and Perry, 203 4 
Pendleton and Grant, $30": 3 R. 
Petty and Styward, 290 1 
Peter and Ruſſel, 321 7 Ranelaugh and Hayes, 18 6 
Peacock and Spooner, 362 Randall and Head, I - | 2 
Phillips verſus Duke of Bucks, 18 Ratcliff and Groves, 8 3 
Anne Pheſant's Caſe, 156 * Rafter and Stock, 123 12 
Phiney and P hiney, 249 Rawe and Pole 169 3 
Phillips and Phillips, 3 Lady Radnor and Vande- 
* Phillips and the Pariſh bendy, T 219 of 2 
of St. Clements Danes, Randall and Bookey, 272 4 
* Pit aud the Creditors of Lord Ranelaugh and 
the Dukeof Richmond, 7 Champant, F 289 2 
Pit and Hunt, 58 3 | Ramſden and Langley, 328 5 
Pile and Pile, 204 5 | Raw and Pole, 355 6 
Piggot and Penrice, 209 13 Reaſon and Sacheverell, 62 1 3 
C ex 


The Names of the Caſes. 


Bog Page Caſe | Page Caſe 
Rex verſus Lady Portington, 96 6 | Searle aud Hale, | 322 3 
Rex verſus Warden of 1 8 & | Seybourn and Clifton, "7 
Fleet, ; Shelberry and Briggs, 1 
Reeve and Recve, 221 3 Sherman and Sherman, 2 540 
Renneſcy and Parrot, 301 4 | Sharp and Gammon, 72 7 
Richardſon aud Sydenham, 47 5 Sherburn and Clerk, 76 9 
. Richardſon aud Goodwin, 55 5 | Shcfheld and Lord Caſtleton, 3 6 
Rich and Jacquis, 8o 2 | Short and Long, 114 7 
Rich and Sydenham, 88 1 | Shepperd aud Kent, 142 6 
Richardſon and Lowther, 11 2 | Shaw and Weigh, 184 28 
Earl Rivers and Earl Derby, 268 7 The Farl and Connteſs of t , 
* Ridlcr and Ridler, 279" 5 Shaftsbury, 1 
Riddle aud Emmerſon, 381 3 Lady Shore and Billingſly, 2433 2 
Robinſon and Biſs, 48 1 Sheldon and Weldman, 304 3 
Rowner's Caſe, 69 11 | Shaw and Lady Standiſh, 353 2 
Rothwell aud Widdrington, 14 9 | Sherman and Sherman, 294-4 
* Roſs and Roſs, 124 14 | * Shales and Shales, 382 9 
* Rockley and Keyley, 126 12 | Shires aud Glaſcock, 403 8 
Roper and Roper, : 166 3 | Silway and Compton, 19g. 
Roſſwell and Emery, 174 1 | Skapholme and Hart, 86 
Robinſon and Duſgale, 201 16 | Slingsby aud Hale, 164 3 
Rooke and Rooke, 210 17 | Smally and Smally, = 
Robinſon and Bell, 237 1o | Small aud Brackley, 28 7 
Rous and Noble, 238 22 | Smithby and Hinton, 3 23% 
* Robinſon and Wharton, 285 6 | Smither and Lewis, 13 
Rutland aud Molineux, 63 7 Smallpiece aud Anguiſh, 238 19 
Rundle aud Rundle, 119 9 | Smith and Tracy, 249 8 
 * Rutter aud Baldwin, 226 15 | Smith aud Smith, 267 5 
| 268 
* Smith and Avery, 269 : 
8. Smith aud Pemberton, 2992 2 5 
Smith and Aſhton, 345 14 ; 
Biſhop of Sarum and Noſ- , | Smith and Clever, 362 13 0 
worthy, 47 Smith and Oxende n, 8 I 
Sanderſon and Crouch, 6o 3 | Snow and Cutler, 188 10 & 
Lord Salisbury's Caſe, 109 9g | Snell and Dee, voy 3 4 
Sanſon aud Ramſecy, 169 2 | South-Sea Company and 4 
Sayer and Sayer 200 9 Bumſted, 7-0 
_ Sawley and Gower, 275 1 | Somerſet and Fotherby, 367 1 
Saunders aud Browne, 292 8 | South and Allen, 203+ 0 
Sayle and Freeland, 345 15 | Spencer and Wray, 8 
* Saunders and Nevil, 292 3 | Spearing and Lynn, 230-6 
Scolefield and Whitehead, 26 2 | Sparkes and Smith, 47 6 
* Scatchmer and Foulkard, 125 3 | Spalding and Spalding, 128 9 
Scatterwood and Edge, 189 15 | Spcake and Speake, 21 7 
Scot aud Houghton, 282 8[cspence and Allen, $322 
* Schoolding and Green, 298 7 Speering aud Degrave, 308 x 
Scudmore and White, 304 7 | Lord Stowel and Cole, 13 
Sewell and Maſſon, 28 3 Strilly and Wilſon, 997 12 
Seabourne and Blakſtone, 61 1 | Dy. Steward and the Eaſt-? 3 
Secling aud Crawly, 89 India Company, BEST 
* Sclyard and Harris, 74 20 | Stapleton aud . 76 8 
| 5 Stephenſon 
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. Page Caſe| "44 Page Caſe 
Stephenſon and Houlditch, 81 2 Took and Fitz-John, 238 18 
Styant aud Stuker, 104 10 Tonkins and Ennis, 334 6 
Stephens and Dr. Berry, 136 7 Tovey and Young, 371 6 
Stapleton and Sherrard, 161 3 Treakle and Cooke, 47 3 
Sir Litton Strode and 1 18 Traitor ad Traitor, 88 2 
Tady Ruſſel, ws Tredway and Fotherby, 120 16 
Stephens and Guale, 222 15 Trott and Vernon, 198 6 
Stephenſon and Wilſon, 236 9 Tafford and Berrige, 201 14 
Staplchill and Bully, 258 2 Trafford and Aſhton, 213 8 
* St. John and Turner, 258 3 [Trowell and Sir 5 
Stringer and Phillips, 292 11 Evans, 1 
Steward and Bridger, 306 8 Trevor and Trevor, 39 7 
St. John and Hol ford, 324 5 | Sir Edward Turner's Caſe, 58 2 
* Stainforth and Stainforth, 337 4 Tuder and Semyne, 58 4 
Strelly aud Winſon, 372 1| Turton and Benſon, 88 2 
Surrey and Smalley, 240 31| Turner and Gwine, 139 6 
Sweetapple and Bindon, 394 6|'Turner and Jennings, 152 6 
Symonds and Gibſon, 85 3 [Twiſden and Wiſe, 68 1 
* Symſon and Turner, 220 1|Tyle and Tyle, 106 3 
Symonds and Rutter, 274 7 

V. 
T. | 
Vandenanker and Desbrough, 53 3 
Taylor and Debar, 26 2 Vane and Wordall, 2 
Tate and Auſtin, 62 5 Vanbrough and Cock, 135 1 
Tale and Ryland, 91 2| Vachell and Leman, 361 7 
Taylor and Wheeler, 122 3 Vane and Lord Bernard, 399 3 
Taylor and Hill, 132 15 Vernon and Jones, 410 10 
Taylor and Biddulph, 88 11] Villars and Beaumont, 23 2 
* Target and Gant, 193 11 
Taylor and Sayer, 1 
Tabor and Grover, 29723 1 W. 
Taylor and Leigh, 293 4 | 
Terwit and Greſham, 227 2| Wagſtaff and Bedford, 1 
Thomas and Porter, 121 18 Wardour and Berisford, 7 
Thomas and Terrey, 139 5 Wankford and Fotherby, 22 17 
Throp and Thompſon, 209 8 Walker and Norton, 1 
'Thompſon and Towne, 242 6 Watkins and Hatchet, 
Thomas and Keymis, 269 10 Warmeſtrey and Tanfield, 46 10 
Thompſon and Leach, 278 3|* Walter and Sanders, on 
Thomas and Gyles, 281 5]|Ward and Meath, 8 
Therman and Abell, 307 2| Waller and Dalt. ” 
Thwaytes and Dye, 343 6 Watſon and Hinworth Ho, 

Thomas and Thomas, 344 10 pital, 8 100 8 
Th yn and 'Thyn, 380 6 Wallis and Crimes, 107 1 
Tirrel and Page, 209 110 Earl of Warrington and 
Tiffin and Tifhn, 241 1| Langham, 132 14 
" Tipping and Piggot, 385 5]|* Counteſs of Warwick and | 
'Took and Took, 14 8| Edwards, we 7 
Took and Haſtings, 27 3]|* Walſam aud Skinner, 156 4 
Toulſon and Grant, 53 5 I Warcham and Browne, 202 17 

5 Ward 
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Page Caſe 


Ward and Lane, 244 
* Walſh aud Walſh, 249 
Wakelin aud Warner, 256 
Waters aud Ebrall, 262 
Wale and Buckley, 263 
Warr and Warr, 267 
Wainwright aud Bendlows, 271 
Walker and Penrice, 288 
Warner aud Hone, 292 
Warburton and Warburton, 345 
Walley and Walley, 384 
Webſter aud Biſhop, 51 
Webſter aud Smith, 115 
Webb aud Webb, 156 
Weld aud Bradbury, 203 
Weal and Lower, 266 
Weſtland and Robinſon, 375 
* Whitworth and Goulding, 14 
White and Taylor, 130 
Whorewood and * p 
wood, 7 
Whitlock and Watham, 145 
* Whithill and Phelps, 157 
Wharton and Tilley, 378 
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Wilſon and Fielding, 143 
Wilkinſon aud Merryland, 178 
Wild's Caſe, 181 
Williams and Williams, 207 
Winne aud Loyd, +2296 
* Willis azd Fineux, 257 
Earl of Winchelſea = is. 
Norcliff, 
* Wiſeman aud Carbonell, 312 
Willet aud Winnell, 313 
Wilcox and Kent, 410 
Woods and Tucker, 82 
Woadman and Blake, 109 
* Woodgate and Woodgate, 132 
Wood and Fenwick, 170 
Wollet and Roberts, 227 


* Woodroff and Winkworth, 249 


Woodhouſe and Brayfield, 258 
Wright and Coxon, 12 
Wray and Williams, 219 
Wright aud Blicke, 236 
Wytham and Cawthorn, 392 
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Wiſcman and Roper, 16 | 

Wilcocks and Wilcocks, 26 1 

Wiſeman and Vandeput, 56 

Williams and Melliſh, $82 1 ö 

Wiſeman aud Beake, 91 Yallop and Holworthy, 7 10 

Earl of Winchelſea and York aud Stone, 293 1 
Wentworth, "ey 
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Of the ſeveral 


LE 


With their DI VISIONS. 


. Abatement and Reviyor. 


(A) wW HAT ſhall abate the Suit. e 
(B) Who may revive the Suit, and againſt whom: 
(C) In what Manner may a Suit be revived: 


CAP. II. Account. 


(A) IWho are iutitled to have an Account, againſt whom it lies, and 
in what Caſes. | —_— | 
(B) Matters to be brought into the Account, what ſhall be allowed or 
diſcounted, when an Accountant may charge or diſcharge himſelf, 
and how the Particulars are to be aſcertained. © 

(C) hat ſhall be a good Bar to a Demand of an Account, and 
Where an Account once ſtated ſhall be concluſive, vid, Title 
Guardian, Exccutor, and Truſt and Truſtees. 


C A P. III. Affidavits. 


(A) Where an Affidavit is neceſſary. 
(B) Where an Affidavit may be ſaid to be full and ſufficient, and 
«hat ſhall be allowed thereon. | 
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A TABLE of the ſeveral TITLES, 


CAP. IV. Agreements, Articles, and Coyenants. 


(A) Agreements and Covenants tabich ought to be performed in 
Fpecie, & ccont. | : 

(B) Parol Agreements, or ſuch as are within the Statute of Frauds 
And Perjuries, & econt. Fy — 


(C) Yolyntgry Agreements, in oha Caſes to perfor mel N 

(D 9 by whom to be ferfofmed. al 7 

( E Co ng the Manner and Time of performing Agreements. 

(F) Where the Perſon or Eſtate will be made liable to a Covenant 
or Agreement. | 

(G) Where there may be Relief when the Agreement is not ſtriftly 
performed. . 


+W Þ nw endment. 
(A) In whap Caſes to be allowed. 


CAP. VI. Annuity and Rent-Charge. 


(A) What ſhall be conſirned a good Annuity or Rent-Charge, and 
whoſe Perſons und Hſtates made liable. 

(B) How far a Court of Equity will aſſiſt, and give a Remedy for 
Recovering an Annuity or Rent-Charge when there is none at 
Law, and here of Appointment and Extinguiſhment. 


C AP. VII. Anſwers, Pleas, and Demurrers. 


(A) What fhall be a full and ſufficient Anſwer. 

(B) Where the Party may conclude, charge, or diſcharge itſelf by 
his Anſwer. a1 12) WY 

(C) What ſhall be a good Plea, and well pleaded. 

(D) What ſhall be a good Cauſe of Demurrer. 


To Fü Anſwering, Pleading and Demurring to the ſame Vill. 


(F) Concerning the Replication. 


C AP. VIII. Aſſignment and Privity. 


(A) What Things or Intereſt may be aſſigned in Equity. 
(B) The Privity of Contratt or Hſtatè being deſtroyed, what Re- 


az Grantees or Aſſances ſhall have againſt each other in 
Equity. 


4. IX. Award and Arbitrament. 


(A) Concerning the Sulumi ſſion. 
(B) The Parties to the Submiſſion; 


2 on ER ) The 


3 
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wich their DIVISIONS.: 


= "The Arbitrators or og re, and herein of the 3 85 


and Revocation hf their Aut 
(D) The Award, les what 272 2 aff 4% IX 7 


(E) Concerning du 10s 48 ede Mace e to 5 Rule 
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(A) Concerning the Commiſſion ph age . we” Ws *n 
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C A Pas XI. 8 and keme. g 


(A) What Things are veſted in the Hurband by the FRY 
(B) What As of the Wife, before Marriage, ſhall the Husband a- 
void, as done in Der {5 a of the Rights of Jarriage. 

(C) How far the Husban ſhall be bound a the * of s Acts before 
— . YI 

(D) How far by her Add. during n f j 7 Wy (A) 

(E) How far a Feme Covert ſhall be bound by the 4 ar 7 65 ch Joe 
has joined with her -Husbaud- 


(F) hat Contratts between Hurhand and Wie are tet the 


Marriage. 


(G) In what Cafes the Husband muſh, make a ſuitable PPoo, on on 
his Mie when he ſues for her Fortune. 5 


(H) Suits and Proceedings by, and againſt Husbaiid and Wi It uz bow 
to be. 


(J) Concerning the Wife's Pin-money and Paraphernalia. 
(K) Concerning Alimony and ſeparate Maintenance. © 


(L) What Right ſurvives to either of them by the Diſſolution of the 
Marriage. 


© AS XII. Bill. 


(A) Ry whom it may be broxtht. 

(B) ho are to be Parties to it. 

(C) Matters proper by a Bill in Equity. 

(D) Bills of Diſcovery, and herein of what things there ſhall be 
a Diſcovery. 

(E) Bills quia timet, iu what Caſes proper. 


(F) Bills of Peace to prevent Multiplicity of Suits. 
(G) Croſs Bills. n 6. 


(H) $7 e Bills. 
(1) i s of Interpleader. 

(K) Certiorari Bills. 

(L) Bills of Revier and Reverſal. 

(M) Bills original after a Decree, 

N) Bill taken pro Confeſſo. 


C AP, XIII. 
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CAP. XIII. Bonds and Obligations. 


A) Concerning Bonds voluntarily entred into. 8 

8 B) When the . of Entring into a Bond fails, in what 
Caſes there ſhall be Relief in Equity. 

(C) What ſhall be ſaid an illegal Conſideration, and herein of Bonds 
of Reſignation, Criminal Converſation, and ſuch as deprive a Man 

the Benefit of the Lato. | 

(D 83 Bonds relieved againſt. Dp OR 

(E) Bonds given in Fraud of Marriage Agreement relieved againſt. 

00 Marriage-brokage Bonds, what ſhall be void as ſuch. 


(G) Bonds obtained from young Heirs, in what Caſes to be relieved 


againſt. | 
10 Belg and Penalty, in what Caſes moderated in Equity. 
I) In what Caſes a Defett in the Bond, or the Want of it will 
be ſupplied in Equity. 
(K) Concerning Co-obligors and Sureties. 


C AP. XIV. Charity. 


(A) What ſhall be a good Charitable Uſe. 
(B) What ſhall be a ſuperſtitious Uſe, or a Charity to which the 
Kinz is intitled. | 
(C) Where a Defeft with Reſpetct to the Lands or goods appoint- 
ed, or the Perſons to take, ſhall be ſupplied in Favour of 6 


Char ity „ | 
(D) What ſhall be ſaid to be appointed to a Charity, and whoſe 


Lands and Goods made liable. 
(E) What ſhall be a Miſ-imployment of a Charity, as by altering 
it from the Donor's Intentions, not increaſiug the Rents as the 


Price of Things increaſe, &c. 
(F) Concerning Commiſſioners of Charitable Uſes. 


CAP, XV; Commiſſions for Examining of Witneſſes. 


(A) In what Caſes a Commiſſion will be granted. 
(B) Concerning the Commiſſioners, and the Execution and Return 


of the Commiſſion. 


C A P. XVI. Common. 


( A) In what Matters relating to a Common will a Court of Equity 
interpoſe and exert a Power. 


CAP. XVII. Conditions and Limitations. 


(A) Io are to take Advantage of a Condition, or will be preju- 


diced by it. 
: Os (B) 1s 
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(5) In what Caſes the Breach of a Condition, or the Non-perform- 
ance of a Condition precedent or ſubſequent, «ill be relieved a- 


* 
* 
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gaiuſt, the Matter reſting in Compenſation. © . | 
(C) In what Caſes a Gift or Deviſe upon Condition not to marry 

without Conſent, ſhall be good and binding; or void being only in 

'Terrorcm. | 5 


CAP. XVIII. Contribution and Average. 


(A) Contribution and Average, in what Caſes: 
(B) In what Proportion. POTTY 


CAP. XIX. Copyhold. 


(A) Concerning the Power of Chancery over Copyhold Eſtates; the 
Acts -of Lords and Tenants, and in what Caſes it has been 


exerted. 
(B) In what Caſes a defettive Surrender, or the Want of it, will be 


ſupplied in Equity. 
GAP. XX. Coſts; 
(A) Io ſhall pay Coſts, and in what Caſes. 
CAP. XXI. Courts, and their Juriſdiction. 


(A) Concerning the Juriſdiction of the Ordinary and limited Court 
in Chancery proceeding according to Lat, 


(B) Concerning the uriſdiction of the extraordinary and unlimited 


Churt in Chancery proceeding according to Equi. 
(C) Concerning the Furiſdiftion of Chancery in foreign Parts. 
(D) Concerning the Juriſdiction of the Coutt of Equity in the Ex- 

chequer, and how it interferes with Chancery. Ml 
(E) How far Chancery will exert a Furiſdiction in Matters cogni- 

ſable in Inferior Courts, as the Eceleſiaſtical Conrts, Univerſity 

Conrts, Cheſter, Durham, &c, „ 


CAP. XXII Creditor and Debtor. 


(A) IWhere there is a Proviſion by Deed or Will for Payment of 
Debts what Debts ſhall be paid. 90 8 

(B) The Order and Manner in which Debts ſhall he paid, or what 
Precedence one Kind of Debt ſhall have over another in Equity. 

(O) What fhall be a good Payment, to whom, and at what Time. 

(D) Where Debts of a different Nature are due, and a general 

_ Payment is made, to which Debts ſhall it be applied. 

(E) hat Conveyance or Diſpoſition ſhall be fraudulent as to Credi- 
17008 tl 


CAP. XXIIL 


4 


* ä Met. MAD. os. Arc 


TITLES, 


A TABLE of the ſeveral 


Ar. Mint Cato of Lauda add ort. 


(A) What ſball be deemed a Freeman of London's Eftate, and ſul- 
ect to the Cuſtom: | | AT 
(B) hat Diſpoſition made by a Freeman of his Eſtate ſhall be good, 
or cid being in Fraud of the Cuſtom. 5 

(C) Perſons intitled to the Benefit of the Cuftom and ſubject to it. 

(D) Concerning the Cuſtom, with Reſpect to the Children of a Free- 

nina and hereof Advancement, bringing into Hotchpot, Suroivor- 
ſhip, and Forfeiture. 

(E) Concerning the Widow of a Freeman and what ſhall be a Bar 
of her cuſtomary Share. es 

(F) Concerning the Legatory or dead Man's Share, what ſhall go 
out of it, and how it ſhall be diſtributed. 

(G) Concerning the Cuſtom of York. 


GAP. v. - Decree. 


(A) Concerning the Drawing np and Inrolling of Decrees. 

(B) Who are bound by the Decree. 

C) Concerning Error in the Decree. 

(8 Concerning the Performance and Execution of a Decree. 


CAP. XXV. Deeds, and other Writings. 5 


(A) Who is obliged to produce them, to whom and upon what Terms, 
and how they are to be kept. 
(B) Of ſuppreſſing and cancelling Deeds and Writings and the Con- 

ſequence thereof. 

(C) Deeds and Inſtruments entred into by Fraud, &c. in what Caſes 
to be relieved againſl. | 

(D) Defeft in a voluntary Deed, in what Caſes aided in Equity. 


"© AF. XXVYE. Devifes. 


(A) Of Deviſes, by whom, and to whom. 
B) Of what Eftate or Intereſt in the Deviſor, may he diſpoſe. 
C) What Words paſs a Fee in a Mill. 
D) What Words paſs an Eſtate-tail and for Life. 
(E) Of executory Deviſes of Lands of Inheritance, and here of con- 
tingent Remainders and croſs Remainders, as far as they relate 
to this Place. Ya 1 8 
(F) Of executory Deviſes of Leaſes for Years, and here of the 
Limitation of the Truſt of a Term, as far as it relates to, and 
agrees with the Deviſe thereof. | 5 
G) Of Terms for Tears, and uncertain Intereſts by Deviſe. 
H) Of Deviſes by Implication. | 
(1) Of Deviſes of Lands for Payment of Debts. 
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(k) Of Deviſes of Things Perſonal, as Goods, Chattels, &c. by what 
Deſcription and to com good. © © 

(L) I/ here a Deviſe ſhall be in Satisfattion of a Thing due. 

(M) Of void Deviſes. | 1 . 
1ſt, By deviſing what the Law already gives, or what the Po- 

licy of the Lau will not admit : | : 
2dly, By Uncertainty in the Deſcription of the Thing deviſed. 
3dly, By Uncertainty in the Deſcription of the Perſon to take. 
athly, By the Deviſce of Lands dying in the Life-time of the 

Dewuiſor. | | | 
ha Circumſtances are neceſſary by the 32 & 34 H. 8. & 29 Car. 2. 

hat ſhall be a Revocation and a new Publication, vid. Title Will. 


CAP. XXVII. Dower and Jointure. 


(A) Of what Eſtate of the Husband's, with Reſpect of the Nature 
and Ouality thereof ſhall a Woman be endowed. 1 
(B) What ſhall be a Satisfattion or good Bar of Dower, and how 
far a Dowreſs ſhall be favoured in Equity. 
(C) Of Fointures, and in what Caſes a Jointreſs ſhall be more fa- 
woured or reſtrained in Equity than at Law. 


C AP. XXVIII. Evidence, Witneſſes, and Proof. 


(A) Of the Sufficiency and Diſability of a Witneſs. 

(B) What will be admitted as Evidence, and will amount to ſuffi- 
cient Proof. | | 

(C) Where parol or collateral Evidence will be admitted to explain, 
confirm, or contradict what appears on the Face of a Deed or Will. 

(D) Of examining Witneſſes, exhibiting Interrogatories, publiſhing 
and ſuppreſſing their Depoſitions. | | 

(E) Of examining Mitneſſes de bene eſſe, and eſtabliſhing their Te- 


ſtimony in perpetuam rei Memoriam. 


CA P. XXIX. Executors and Adminiſtrators. 


(A) Executors, in what Caſes more or leſs favonred in Equity than 
elſewhere. 


(B) What ſhall be Aſſets. 


(C) When upon the Death of one of the Pxocutors the Surplus of 


the Perſonal Eſtate, after Debts and Legacies paid, Pall ſurvive 

to the other. N | B. ION {0 

(D) Where the Surplus of the Perſonal Eſtate belongs to the Exe- 
cutor, or he 1s to be a Truſtee for the next of Kig to the Teſtator. 

(E) Of Remedies by one Executor nzainſt another, and how far the 
one ſhall be Kas For the other. | | 

(F) Of Adminiſtration, to whom to be granted, who are intitled to 
a Diftribution, and in what Proportion, and here of bringing 
into Hotchpor, © | R 


C A p. xxx. 


—__ 


A TABLE of the ſeveral TITLES, 


C AP. XXX. Fines and Recoveries. 
(A) 1Vhat Eftate or Intereft may be barred or transferred by Fine or 


Recovery. 
(B) J/hat Charges and Incumbrances on Lands are barred and de- 5 
ſtroyed by Fine and Recovery. ; 
(C) What Charges and Incumbrances arc made good by Fine and Re- f 


covery. 
(D) Where Equity will ſupply a Defett in a Fine or Recovery. 
(E) Fines and Recoveries, in what Caſes vacated and ſet afide in 


Equiiy. 


C A P. XXXI Guardian. 


(A) Of appointing and removing a Guardian. 
(B) hat Acts of his with Reſpett to the Infant's Eſtate, ſhall be 


good, - 
(C) How to be charged and how to account. 


AF. XXXII. Heir and Anceſtor. 


A) By what Act of the Anceſtor ſhall the Heir general be bound. 
8 By what Atts ſhall an Heir ſpecial, or I ue in Tail, be bound 
8 Heir, in what Caſes favoured in Equity. | 
(D) Where Charges. and Incumbrances on the Lands ſhall be raiſed, 
or ſhall fink in the Inheritance for the Benefit of the Heir. 
(E) © xray the Heir ſhall have the Benefit and Aid of the Perſonal 
ate. | 
(F og what Caſes there ſhall be a reſulting Truſt for the Benefit of 
the Heir. 
(G) What Things ſhall go to the Heir, and not to the Executor. 
8 Nhat ſhall be Aſſets by Deſcent in the Hands of the Heir. 2 
I) Unreaſonable Bargains and Securities obtained from young Heirs, 3 
iu hat Caſes to be ſet aſide. 3 


CAP. XXXII. Ideots and Lunaticks. 
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(A) Of Ideots and Lunaticks, who are ſuch, how found, to whoſe 
Cuſtody to be committed, and here of the Power and Duty of their 


Committees, and of Abuſes done them. 1 
(B) hat Acts of Ideots or Lunaticks are good, void, or voidable. 2 


C AP. XXXIV. Infant. 


8 Infants, how far favoured in Equity. TT 
(B) How. far bound in Equity, or leſs favoured than at Lac. 
(C) What Acts of Infants are good, void, or ooidable. 
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with their DIVISION 


Er Injunction. | 


(A) Injunfions, in what Caſes, and when to be granted. 
(B) What ſhall be a Breach thereof. 


—»- 


CAP. XXXVI. Intereſt Money. 


(A) What Debt ſhall carry Intereſt, and from what Time. 

(B) Where there may be Intereſt upon Intereſt. 

(C) Where the Intereſt may exceed the Penalty. | 

(D) How Debts contratted before the Statutes that reſtrain Uſury 
ſhall carry Intereſt. | 

(E) What Intereſt a Debt contracted in a foreign Country ſhall 


carry here. 


CAP. XXXVII. Jointenants and Tenants in 
Common. 


(A) What ſhall be a Fointenancy, and not a Tenancy in Common. 
(B) What ſhall amount to Severance of the Fointenancy. 


CAP. XXXVIII Legacies. 


(A) Of veſted or lapſed Legacies being to be paid at a future 
Time or certain Age, to which the Legatees never arrived. 
(B) Of a lapſed Legacy, by the Legatee's Dying in the Life-time 

of the Teſtator, and here in what Caſes it ſhall be good and 

veſt in another Perſon to whom it 1s limited over. 
(C) Of ſpecifick and pecuniary Legacies, and here of Abating and 

Refunding. 

D) Of the Time of Payment of a Legacy. 

E) To whom to be paid. 

(F) I/here Legatees ſhall have Intereſt and Maintenance, 
(G) Ademption of a Legacy. 

Of Deviſes of Things Perſonal, to whom, and by what Deferip- 
tion good; and where it ſhall be in Satisfattion, vid. Title Deviſe. 
Legacies given upon Condition, vid. Title Conditions and Limita- 
tions; and vid. Titlè Remainder for Legacics limited over. 


CAP. XXXIX. Limitation of Suits and Demands. 


(A) What Rights, Attions or Demands, are deemed out of the 
Statute of Limitations in Equity, and where. ſuch Rights, Ac- 
tions or Demands, though once barred, may be revived or ſet up 
again. | 

(B) Length of Time how far regarded in Equity. 


E of the ſeveral TITLES, 


CAP. XL. Maſter and Seryant. 


(A) What Remedy they have agai aft each other. 
(B) How far anſwerable for each other jo others, 


CAP. XLI. Mortgages. 


(A) Of the Nature and different Kinds of Mortgages; and herein 

of the Power of Equity in ſupplying Defetts in Favour of the 
Mortgagee, and in making that a Mortgage which otherwiſe 
would be an abſolute Conveyance. 

(B) Of the Equity of Redemption, at what Time. 

(C) Of the Perſons to redeem. 

(D) Of Forecloſure, and here of opening the Forecloſure, Parties 
forecloſed, and Tender and Refuſal of the Mortgage-money. 

(E) Where there are ſeveral Mortgagees of the ſame Eſtate, what 
Remedy they have againſt the Mortgagor, and againſt en viher. 

(F) Where a Mortgagee may protect himſelf by buying in precedent 
Incumbranges. 

(G) Where a Perſon who comes to redeem muſt do Equity to the 
Mortgagee before he will be admitted. 

(H) Mortgage-money to whom to be paid. 

(Il) Mortgagee anſwerable for the Profits, and how to account. 

(K) How the Aſſignee of the Mortgagee is to account. 


C AP. XLII. Notice. 


(A) Of preſumptive Notice, and where Notice to one ſhall nffett 


another. 


(B) How far a Man is affected who acts againſt expreſs Notice, 
or contrary to what he 1s oblized to take Notice of at his Peril. 
(C) Purchaſers without Notice in what Caſes favoured. 


CAP. XLIII. Portions. 


( * Portions and Proviſions for younger Children made good in 
quity. 

(B) At what Time Portions ſhall be raiſed, or reverſionary Eſtates 
or Terms ſold for that Purpoſe. ; 


7 


CAP. XLIV. Tower. 


(A) When well created, when dotermi ned. 


(B) Of the right Execution of a Power, and where a Defett there: 
in will be ſupplied, 
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with their DIVISIONS. 


CAP. XLV. Privilege. 


(A) What Perſons are intitled to Privilege. | 
(B) Of Proceedings by, or againſt a privileged Perſon; 


CAP. XLVI. Proceſs. 


(A) Of Iſſuing, ſerving, and returning a Proceſs, by and againſt 
whom, at what Time; and here of Contempts. 
(B) Of Sequeſtrations. 


C A P. XLVIL Purchase and Purchaſer. 


(A) ho is deemed a Purchaſer in Equity. 
(B) Purchaſers, in what Caſes favoured in Equity. 
(C) Where a Purchaſer who purchaſes from one who has only a 
To to ſell, muſt ſee that the Purchafe-money is rightly ap- 
ied, 
Of Purchaſers without Notice, and of preſumptive Notice, vide 
Title Notice. ; 


CAP, XLVII. Remainder. 
(A) Of what Things a Remainder may be made. 


CAP. XLII. Kent. 
(A) In what Caſes there may be Remedy for Rent in Equity when 


none at Law. 


(B) In what Caſes the Leſſee may be relieved againſt the Paymedt 
of Rent in Equity. 


CAP. L. Tithes, 


(A) Tithes of what Things, and by whom to be paid. 
(B) Of a Modus. 


C AP. LI. Trade and Merchandize. 


(A) Of Principals and Fattors. 
(B) Of Partners in Trade. 

8 Of Policies of Inſurance, and Bottomry Bonds. 

D) Of Part-Owners, Maſters and Freighters of Ships. 

E) Of Cuſtoms amongſt Merchants relating to Accounts, and 
Notes given by them for Money, 


CAP. LIL 


A TABLE of the ſeveral TITLES, &c. 


CAP. III. Tia 


(A) In what Cuſes a new Trial may be granted, or the Venue 
changed by a Court of Equity. 


CAP. LIII. Truſt and Truſtees, 


(A) here a Truft ſhall be ſaid to be raiſed. 

| 1 (5) Of reſulting Truſts, and Truſts by Implication. 

j (C) What ſhall be a Truft and not an Uſe executed by the Statute: 

(D) What Atts of the Truſtees ſhall defeat the Truſt, or be a 
Breach of Truſt in him. 

(E) What Att of the Truſtees jointly with Ceſtuique Truſt, or by 
Ceſtuique 'Truſt only, ſhall defeat the Truſt or deſtroy contin- 


ent Remainders. 
05 hen a Truſt is to be executed, what Fftate is to be conveyed, 


k and to whom. 
(G) Truſtees, how to account, and what Allowances to have. 


(H) How far Truſtees are anſwerable for each other. 


CAP. LIV. Waſte. 
(A) Waſte, in what Caſes reftrained in Equity. 


CAP. LV. Wills and Teſtaments. 


(A) Hhat ſhall be eftabliſhed in Equity as a good Will of a Real 
Hſtate, and of the Circumſtances requiſite by the 32 H. 8. cap. 1. 
and the 29 Car. 2. cap. 3. 

(B) Of Teftaments and 1238 Willi. 

(C) Fraud in obtaining a Mill, where examinable. 

| (D) 4 Republication, and in what Caſes it will make the Mill 
| | +4 00As | = 

(E) Of Revocations in Equity. . 23 


CAP. LVI Writs 


(A) Of IWrits of Error, and Irits mandatory, when 10 iſſue. 4 
(B) Of ſuperſeding Irits, for what Caſes. A 
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W What tai abats the s aut 8 cont. 


I, Made J. §. and bis widow Executbrs, the Wilton —_ 
 S Lo made Executrix por Condition that ſhe did not marty ; 

they exhibit a Bill, and ending the Suit, the Widow mar- 
rics; and it was adjudg'd upon a Reference to Bridgman, C. J. that 
the Widow s Marriage (a) bare the Suit, altho! it was urged that 431 If any 


her Executorſhip was only conditional. 18 Car. 2. bot woen Hamden: * „ 48 
and Brewer, 1 -hanc. Ca. 77. 4 8 „„ Als $3 titfs or De- 


fendants, die, 


r if a Feme Plaintiff mgrries * the dt abgres ut with Ref ef Abatement by the 
Death of the Parties, it muſt be by che 1 4th of ſuch 905 ſo far I 1 an Ab 50 11 
in Intereſt, as to * it neceſſary to have their kr 7 before the m_-_ bel re there can 


be a final 'Docerwination of the Cauſe. 


2, If a Promiſe be made to the Husband and Wife during " "6 
ture, and they bring a Bill for Performance, and pending the Suit, 
the Wife dies, yet this ſhall be no Abatement. Cary 88. For the whole 
Intereſt ſurvived to the Husband. 

2 3- So if tho Husband and Wife fue in the Wike) Riabt, and 
3 2 the Suit, the Husband dies, yet the Wife may proceed, 3 you 
= ED. 

1. 8 4. So if a Bill be exhibited for a Legacy againſt Baron and Feme, 
1 is Exccutrix of the Teſtator, and pending the Suit the Husband 
dies, this ſhall be no Abatement of the Procredings; but had it been 
concerning the Wife's Inheritance, it might be otherwiſe. Mich. 
1691. between Shelberry and Briggs, 2 Vera. 249. g 

5. If Jointenants, or Tenants in Common exhibit a Bill, and pend- 
ing the Suit one of them dies; yet per Bridgman L. K. the Suit 
ſhall not abate. 3 Chanc. Rep. 66. . But O, as to "Tenants in Com- 
mon, for a Tm deſcends to their Repreſentatives, * 

B 6. 
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batement and Revivor. 
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(B) Who may rev 


Reaſons why 
regularly a 
Deviſee or A 


6. If a Cauſe has been heard on a Bill of Interpleader, and a Trial 
at Law has been directed to ſettle the Right between the Defendants, 


this puts an End to the Suit as to the Plaintiff; ſo that if he after- 


wards dics, the Cauſe ſhall ſtill proceed, and there needs no Revi- 


vor: Ruled on Motion. 1 Fern. 351. 
7. The Legal Eſtate in Queſtion in this Caſe was veſted in two 


of the Defendants as Truſtces in Fee, and the equitable Intercſt in 


Fec in another of the Defendants; and the Bill was brought by the 
Plaintiff now Earl of Minchelſen, the Earl of Nottingham and 


his four Sons, to ſupply the Defective Execution of an Agreement 


made by the Lord J/inchelſea's Father, whereby the Eſtate was to 
be ſettled on the Plaintiffs ſeverally for Life, with Remainder to 
their firſt and other Sons ſucceſſively in Tail, and a Decree was ob- 
tained accordingly; and it was referred to the Maſter to ſettle the 


Conveyance ; after which the Ceſtui que Truſt in Fee dies; notwith- 


ſtanding which the Earl of Nottingham and his Sons attend the 
Maſter, who reported that he approved of a Draught of a Convey- 
ance, which was a Conveyance only from the Truſtees, in whom 
the legal Eſtate was veſted, to the Uſe of the Plaintiffs, according 
to the Decree; but the Plaintiff Finch, now Earl of Miuchelſea 
(who by a former Settlement was to have been Tenant in Tail) 
took Exceptions to the Report ; one of which was the Abatement 
of the Suit by the Death of Ce/izy que Truſt, and that the Maſter 
had no Power to proceed till the Suit was revived. But the Court 
over- ruled the Exception, and held clearly that when there were ſe- 


veral Plaintiffs or Defendants, that the Death of any of them made 


an Abatement of the Suit only as to themſelves, and that the Suit 
continued as to the reſt who were living; and therefore as to the De- 
fendants the Truſtees, that they might well execute a Conveyance of 
the legal Eſtate, and were not to wait for any 'Thing that was to be 
done by others; but if the Plaintiffs ſhould hercaftcr deſire a Con- 
veyance of the Equitable Intereſt, they muſt revive againſt the Heirs 


at Law of the Cæſtuy que Truſt; and ſo in all Caſes where any Thing 
Was required to be done by the Repreſentatives of the Party dy- 
ing. It was likewiſe held, that if ſome of the Plaintiffs refuſed to 


join in bringing a Bill of Revivor, that the others may bring ſuch 


Bill, and make thoſe who refuſed Defendants. And it was agreed, 


that a Defendant might bring a Bill of Revivor, as well as the Plain- 
tiff. And it was likewiſe ſaid, that it was every Day's Practiſe to 


order Money out of Court to the Party entitled by the Decree, not- 


withſtanding the Death of ſome of the Parties. Mich. 1727. be- 
tween Finch and Lord Miuchelſea. 


ive the Suit, and againſt. 
whom. : 


(a) Deviſee cannot bring a Bill of Revivor for want of Pri- 
vity, admitted, 1 Chanc. Ca. 174. 


1. 


ſſignee cannot bring a Bill of Revivor are, 1ſt, Becauſe a Suit hath been Jook'd upon 
as a Choſe in Adtion, and conſequently not aſſignable for fear of Maintenance. 2dly, And which ſeems 
the better Reaſon, becauſe where the Party deviſes or aſſigns his Intereſt and dies, if the Deviſce 
or Aſſignee were to bring his Bill of Revivor againſt the Defendant, the Heir or Executor would be 
pretermitted, who migbt have a Right to conteſt ſuch Diſpoſition, and therefore he muſt bring his 
original Bill, and make the Heir or Executor Party. Ve” | 


2. An Aſſignee ſhall have a Scire Facias to revive a Deeree, but 
not before it is fignd and inrolled, in like Manner as at Law: If 
5 | there 
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there be Judgment for an Annuity, and the Annuitant afterwards 

ſells the Annuity, the Vendee ſhall have a Scire Facias on this Judg- | 
ment; between Daum and Allen, 1 Fern. 283. but vid. 1 Fern. 426. | 
S. C. where it is ſaid that the Score Facias was diſallowed for want ” 
of Privity, and a Bill of Revivor was brought, and allowed of by the 

Maſter of the Rolls, altho' it was objected that an Aſſignee or Pur- 

chaſor, who came not in in Privity, could in no Caſe revive, but 

ought to bring an Original Bill to have a Parallel Decrce made, in 

which it may be uſed as an Argument to induce the Court to make 

the like Decree, that there was ſuch former Decree. _ 

3. As when a Deviſee having brought an Original Bill in Nature 
of a Bill of Revivor, and the Queſtion was, Whether the Defendant 
XZ dfſhould beat Liberty to make a new Defence, and it was held by my 
Lord Keeper, that where a Bill, altho' an Original, is only to ſup- 
ply the Want of Privity, and in all other Matters as a Bill of Revi- 
vor, the Decree ought to be carricd on in the ſame Manner as it 
would have been on a Bill of Revivor, if the Plaintiff had claimed 
in Privity; and there is no Reaſon why the Deviſee ſhould not have 
the ſame Advantage of the Decree, as an Heir or Executor, without 
= cntring again into the Merits of the Cauſe ; and the Decree on this 
XZ Bill ought not to be longer or ſhorter than the firſt. Between Clare 
and Wordale, Paſch. 17c6. 2 Vern. 548. Fs 50 1:8 | 
| 4. So if a Bill in Nature of a Bill of Revivor be brought againſt a 
Deviſee, he cannot diſpute the Juſtice or Validity of the Decree; 
for then he would be in a better Cafe than an Heir or Executor. 

Per Cowper Lord Chancellor, between Miuſbull and Lordi. Mobur, 
2 Vern. 672. 

5. If there is a mutual Account Decreed, and there happens an A- 
batement, the Defendant as well as Plaintiff may in ſuch Caſe revive; 
between Lord Stowel and Cole; vide ſupra Letter (A) Caſe . that 
the Defendant in any Caſe may revive, as well as the Plaintiff. 

6. If an Adminiſtrator obtains a Decree; but dies before! Inroll- 

ment, the Adminiſtrator de bonzs non may revive this Decree with- 

in the Equity of the (a) Statute of 30 Car. a2. c. 6. Betivecn Owe7 (a) By 
and Curſon, 2 Vern. 237. 10% e i O % . bie it is 
an Ad miniſtrator de bonis non way ſue a Scire Facias, and' take 
Name of an Executor or Adminiſtrator. (1035: 5d 6 vimVer 3 1}; 

7. If a Creditor is admitted by Order to come in before the Ma- 
ſter, and prove his Debt, and pay his Contribution, he is entitled to 
reviye it the Cauſe abatcs. Triu. 1702. between, Pitt and the Cre- 


1 enatted, that 
Execution upon/a Judgment had in the 


- 


ditors of the Duke of Richmond. | 1 
8. If the Plaintiff revives againſt two only, when there were three 
Defendants to the Original Suit, his Bill ſhall be diſmiſſed. Cary 78; 
8 a i ein en *« e 44 ) _ | 
: 9. But it is not neceſſary to revive againſt a Defendant who never 
anſwerd. 1 ern. 308. | 5 
10, If a Man marrics an Adminiſtratrix, and the Plaintiff obtains 
a Decree againſt him and his Wife, and the Wife dies, the Plaintiff 
may proceed againſt the Husband without reviving againſt the Ad- 
miniſtrator of the Wife; but the Husband is not bound to anſwer 
farther than the Eſtate he had with his Wife. Between Jackſon and 
Rawlins, Mich. 1690. 2 Vern. 195. ES 
11. The Plaintift's Inteſtate had obtained a Decree againſt the De- 


tendant for Payment of a Sum of Moncy, and alſo for conveying of 
Lands 


——— 


— 


Abatement and Revivor. 


Lands and Delivery of Deeds; but before any Thing was done up- 
on it, died inteſtate; and the Plaintiff having brought a Scire Facias 
to revive the Decree, . the Defendant demurs, becauſe the Heir was 
not made a Party, and a Decree cannot be revived by Parts; and if 
the Heir will not join as Plaintiff, he ought to have been made De- 
fendant. On the other Side twas ſaid; that the Heir and Adminiſtra- 


— 


tor are not jointly concerned, and each may proſecute pro Interefſe ſun, 


and cannot join; and if he had been made Defendant, the Decree 
would not have been revived againſt him, becauſe the Bill could only 
have prayed it might have been revived, as to the perſonal Eſtate; 
and the Court over- ruled the Demurrer, and ſaid it was like a Judg- 
ment at Law in Waſte, where there may be two Revivors. It being 
then objected that the Sire Facias is to revive the whole Decree ; 
whereas it ought to be only as to the Perſonalty; the Court allowed 
the Demurrer as to the Realty, but ordered the Decree to be revived 
as to the Perſonalty, Between Ferrers and Cherry, Mich. 1701. 


(C) In what Manner a Suit may be revived, 


1. IF the Suit abates, the Plaintiff may bring either an Original 
ee I Bill, or a Bill of Revivor, at his (a) Election: Adjudged be- 
the plaintiff tween Spencer and Mray, Triu. 1687. 1 Fern. 463. 
may bring /1-(; 75 "5, | | ; 
either an Original Bi ing that a parallel Decree may be made, or Bill of Revivor, which Re- 

mn , Lark ng that 15 y 


of 


vives all the Procet hatl therein before the Decree is figned and inrolled; but if the Decree is 
ſigned and inrolled, it ought-regularly to be reviyed by Sire Facias. 


2. A Bill of Revivor upon a Bill of Revivor lies. Mich. 13 Car. 
Hard. 201. Agreed per Cur'. . er 
3. If one be named. Defendant in the Original Bill, who is yet 
alive, he ought not to be named in the Bill of Revivor, becauſe 
tho Suit never abated quoad him. Hard. 201. 8 
4. But if named in the, Bill of Revivor only, he may be named 
in every Bill of Revivor.after, becauſe he was not named Defendant 
in the Original Bill. Hard. 201. FD xy agile 
5. A Cauſe being cheard, and the Decree ſigned and inrolled, the 


Plaintiff (the Suit having abated) brought a Bill of Revivor, and the 


Defendant inſiſted that he ſhould have revived by Scire Factas, there 
being a Decree in the Cauſe; but in Regard there were Prececd- 
ings relating to Coſts, c. after the Decree was inrolled, which the 
Scire Facias would not revive, the Court held it well enough. 
2 Chanc. Rep. 67. 5 4 13 To 270715 
6. If a Cauſe has ſlept 12 Months in Conrt, there ſhall be no 
Proceedings had upon it, without firſt ferving a Sabpæna ad Faciend, 
Attornat. 1 Fern. 172, bs | 
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be allowed oꝛ diſcounted, when an Accou 
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tees, how 50 an bo be charged, 4ng what Wer s they "Jl 


Jos accreſcentli'hath no Place. 1 Chan. 04. 12 
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A) Who are intitled t e - 
; 1 it A . on 82 2 + 


Sutz Ning Factor ay ds yelled: to gecount, nos on- 
* for bimſelf, but likewiſe for his Co- factor, although 


t was admitted that the (a) Executrix of the dead (a) By tho 


Factor was compellable, and that 1 Merch ants eee 
| | could be 
charged in 


Account, but as Guardian in Sponge 1 gr;Repeiyer, except 5 rchants, and for 


Advancement of Trade, W Merchants, one nami er ant, might have 
an Account againſt another, ale hid? ret: Her „ and. charge him as ke Rectiver. t Inf. 372. 4. 


C89. Remedies for or — the, Execatorsion una rarors f, Guardies, fe ilitfs 110 Recei- 
vers, or for or agaip wh 2lants,,.T, £nAnts in * 245 xEcurors Wo fats were uſu- 
ally bad in Cha though oy 'by che fad . Jt 16 A thy 


79. Account may bo 
brought againſt the benen il bene, every G uardiat,, Bailiff ,.and Regeiver, and by one 


Joimenant.and!Tenant,in Common,, his ] 5 and 7 57 a 4s gaioſt, che, ac 9] r, as Bailiff, for 
xecutors an 


receivigg more than his Share, and gguin l ie IT miniſtrators; ye ill are Matter of 


Aceount thought more erly GEN 1 fryrhdh at Lax, u Oar" 'eani have « Diſcovery 
Berl Les h Cole 1 x 6h, fy eee ay . and vo 
riety, o ands, in hie the Partie Mes ſure of Juſtice, 
Pallancing of diſcounting | them before u Maſtey 05 4 ok 2 oc jt 4 
ſo will it likewiſe, if there are different Parties concerkd An Inte 


Doe Juriſdi ction, 
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2. If a Merchant employs his Apprentice as a Factor beyond Seas, 
who dies, the Merchant ſhall have an Account againſt the Admini- 
ſtrator of the Apprentice. J. Chan, ons 1 

3. It was held by the Court, that an Infant was not compellable 
to account as Factor, tho it was urged, that by the Cuſtom of Mer- 
chants he may, but an Infant may be Exccutor, and ſhall be charged, 
becauſe the Law enables him: So he may be charged in Trover, be- 
cauſe a Tort, but not on Contract, nor as Bailiff, or for Goods to 


carry on a Trade; and therefore when Infants are Factors, their 


Friends ſhould give Security for their Accounting. Trin. 1700. be- 
tween Smally and Smally. 
4. A Truſtee made a Letter of Attorney to J. S. to manage and 
receive the Rents and Profits of the "Truſt Eſtate, who did fo, and 
accounted to the Truſtee; and now being ſued by the Ceſtui que 
' Truſt, inſiſted that the Truſtee, and not he, was to account, and that 
he having already accounted, he might be quiet as to the Plaintiff; 
but he was deerced.to,account. to the Plaintiff. Trin. 34 Car. 2. be- 
' tween Pollard and Downes, 2 Chan. Ca. 121. The Reporter adds; 
Note, That the 'I'ruſtee was dead, but that was not yielded as the 
Raaſon. S014 $2 20 $5 4 | TROY GIG | | e 
FJ. The Aſſignee of Commiſſioners of Bankrupts brought a Bill to 
have a Diſcovery and Account of Money received by the Defendant 
on Bchalf of the, Bankrupt: The Defendant pleaded, he received it 
only as a menial Servant to the Bankrupt, and had accounted for it 
to him already, and that the Commiſſioners had already examined 
him upon Interrogatories; but the Plea was over- ruled. Mich. 1682. 


between Mag ftaffe and Bedford, 1 Vern. 95. 2 Vent. 358. $. C. but 
quere, whether there were not Circumſtances of Fraud in this Caſe, 


or a Combination between the Bankrupt and Servant. 


6. For if a Man by Anſwer ſwears, that what he received he re- 
ccived as a menial Servant, and hath paid it over to his Maſter, he 
| ſhall not be put to Account again, but he ought to diſcloſe this 
Matter in bis Anſwer. ' 1 Fern. 136. „„ 
7. So on Exceptions to a Maſter's Report, which had reported tho 
Defendant's Anſwer inſufficient; the Lord Keeper declared, That it 
was ſufficient for a Servant or Apprenticc, in Anſwer to a Bill for an 
Account, to ſay in general, that whatever he received, was.by him 
received and laid out again by his Maſter's Orders. Mich. 1683. be- 
tween Potts and Potts, 1 Vern. 208. R 
8. The Plaintiff, who was Adminiſtratrix to her Brother, a Captain 
in Colonel Churchill's Regiment of Marines, having prayed an Ac- 
count of his perſonal Pay, and the Pay of his Servants, and-alfo the 


7 1 9 9 
— 


74 


Pay of the Company; it was inſiſted upon, on Behalf of the Defen- 


dants, that ſhe was only intitled to an Account of the Captain's per- 


ſonal Pay, and Pay of his Men, and not for the Pay of the Com- 


pany, although they ſeemed to admit that a Captain for Land- Ser- 
vice was to recruit his Company, but would have it there was a 


Difference when he was a Captain of Marines; or if the Captain 


may be intitled, yet his Adminiſtrator was not; but the Court de- 


creed an Account of the Whole. Hill. 1711. between Bellnſty and 


. .'» Churchill, 2 Fern. 66 ũ88ꝓ. V 
9. A. had a Title to fome Houſes, by a Settlement made of them 


I. 


on him and his Wife, but being obliged to go beyond Sea, he left 
the Deed of Settlement with his Brother, who being afterwards com- 
1 mitted 
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mitted a Priſoner, the Defendant entred and enjoyed-theHoiifes;ſe- 
veral Years; and it was deeroed, that he ſhould Aucount for the 
Rents and Profits ti J. Nel. Chun. Repiz s,, 
10. If a Man, during/a Perſon's Infancy, receives the Profits of an 
Eſtate to which the Infant is entitled and continues to do ſo for ſe- 
veral Years after the Infant comes of Age, before amy Entry is made 
upon bim, yet he ſhall Account for the Profits throughout, and not 
dauring the Infancy only. Paſch. 16998 betwecwZallop and Holcvor- 
thy, that an Infant ſhall have an Account of Prolits againſt an Iutru- 
der; vide 1 Fern. 195. but if there be à Verdict againſt his Title, he 
muſt recover at Law firſ . % ads 1s 
* 11. But if there is no Truſt nor Infant in the Caſe,” nor any Entry 
made by him who is entitled to the mean Profits, Equity will not 
decree any Account of the Rents and Profits. 2 Vern. 714. . 
| 12, If there ate three, Part-Owners'of a Ship, and one of them re- 
fuſes to navigate the Ship, and the other TWO do it againſt. his Con- 
ſent, and-the Ship is loſt in the Voyage; yet he who refuſed ſhall 
contribute to the Loſs in Proportion, as he. was. intitled to have an 
Account of Profits, had there been any. Between Htrilly and Miuſon, 
1 Vuru. 29. 71% SoM anon 5 at es agi, 
13. Two Perſons agreed for the Purchaſe of an Eſtate in Moieties 
between them, which Eſtate was ſubject to ſeveral Incumbrances, 
which were to be diſcharged out of the Purchaſe- Money; one of 
them had Abatements made to him by ſonic of the Incumbrancers 
of ſeveral Sums due for Jatereſt, and otherwiſe, which they, in Con- 
ſideration of Services and Friendſhip, agreed ſhould be to his own 
Uſe; yet on a Bill brought for an Account of the Rents and Pro- 
fits, the Court would not gllow him the Benefit of theſe: Abate- 
ments, excluſive of the other; but held, that he muſt Account for 
them, the Purchaſe being made for their qual Benefit, and on a 
mutual Truſt between them. Trin. 17-8. at the Rolli, between 
Carter and Horne. „ #120119 50) Nojggo 
= (B) Matters to be bzought into the Account, 
- what ſhall be allowed oz diſcounted, Where 
an Accountant may charge oz diſcharge him⸗ 
ſelf, and how the Particulars are to be al⸗ 
certained. te oy | 


I, FF a Mortgagee or Truſtee manage the Eſtate themſelves, there 
is no Allowance to be made them for their Care and Pains; 
but if they cmploy a skilful Bailiff, and give him 201. per Annum, 
that muſt be allowed, for a Man is not bound to be his own Bailiffl. 
Per Cur', 1 Vern. 316. n eee 
2. One deviſeth 250 l. to his Son, and makes his Wife Exccutrixz, 
who marries another Husband; in a Bill brought againſt them for 
the Legacy by the Son, the Defendants would have diſcounted Main- 
tenance and Education, which the Court would not permit ; for it 
woas ſaid that the Mother ought to maintain the Child; but a Sum 
of Money paid for the Binding of him Apprentice was allowed to be 
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3. The Plaintiff came as 4 Gueſt to the Defendant's Houſe, at her 
Invitation, and the Defendant inſiſted on 5/..a Week for Diet and 


Lodging, alledging, that ſhe being a Perfon of Quality, and courted 


by ſeveral Noblemen, much was ſpent in Entertainments, and prayed 
it may be allowed her in Account; but the Lord Chancellor ſaid, it 
was no honourable Demand, and decreed an Account without any 
ſuch Allowance, it appearing that ſhe came at her Invitation. Be- 
tween Arundell and Roll, Mich. 1681, 1 Fern. 19. 

4. A Marriage Settlement was to all the Sons of the Marriage in 
Tail Male Suceeſſively, and for Want of ſuch Iflue, to the Daughters, 
till the Perſon next in Remainder ſhould pay them 3000/4. On Fai- 
lure of Iſſue Male, the Poſſeſſion came to the Daughters, who in- 
ſiſted that they ſhould hold the Lands until the Remainder-Man 
thought proper to determine their Eſtate by one intire Payment; but 
on a Bill brought by the Judgment - Creditors, who inſiſted to be let in- 
to a Satisfaction ſubject to this Charge, and in Exoneration thereof, 
to have an Account of the Rents and Profits, it was decreed at the 
Rolls, that they ſhould Account for the Profits, and that the Rent 
ſhould be applied, firſt to pay the Intereſt, and then to fink the Prin- 
cipal, as in Caſe of a common Mortgage; which Decree was affirm- 
ed by my Lord Chancellor, with this Variation, that the Principal 
ſhould not be ſunk till a third Part was raiſed above the Intereſt, and 
ſo again when another third Part was raiſed, Mich. 1706. between 
Blagrave and Clunn, 2 Vern. 523. © t | 7 

5. It was inſiſted upon, (and not denied) to be a Cuſtom between 
Merchant and Merchant, that all Accounts ſhould be evened on 
either Side, by Way of Eſtoppel, eſpecially when the Buſineſs is of 
the ſame Employment. 2 Chan. Ca. 7. 

6. The Defendant had a Bond from the Plaintiff for 50 . in 1684, 
and in 1685 the Defendant lodged and dieted with the Plaintiff, and 
in 1699 the Defendant brought an Action at Law on the Bond, 
againſt the Plaintiff, who brought this Bill to have a+ Diſcount for 
the Diet and Lodging; and though there was no Agreement for 
wat Wucher and ſuch Length of Time paſſed, yet the Maſter of 
the Rolls decreed it to an Account, and faid, that ſo it fhowld be if 

rheſDefendunt had been a Bankrupt, the Plaitſtiff ſnould aue had a 
-Diſcount againſt the Commiſſioners or · Aſſignocs, . and that a Diſ- 
count was natural Juſtice in. all Caſes. Hill. 1699. between Arnold 


and Richmdſon. 


7. So where two Perſons had mutual Dealings, but before their 

Accounts ſettled, one of them died, and the Survivor brought a Bill a- 

gainſt: his Executors, to have an Account; and that the Plaintiff might 

(% Thaa (a) diſcount what he was to pay out of what the Executors were to 
there may pay to him; and it was decreed accordingly, altho“ it was objected, 
bt hs ie may make a Devaſtavit in the Executors. Mich. 1901.,between 


Commiſſio- Beaumont and Grover. 
ners or A- 


ſignees of a Bankrupt, vide 2 Vern. 428. the Caſe of Peters and Soame. 


- . 


8. The Plaintiffs were Aſſignees under a Commiſſion of Bankrupt- 
cy awarded againſt Sir Juſtus Beck, and brought this Bill againſt the 
Defendants, to compel them to aſſign and transfer to the Plaintiffs 
ſeveral Shares in their Stock, to whieh Sir 7uf¹ Beck was entitled, 

and which in the Year 1720. coſt him between ro and T2000. The 
Defendants, by Anſwer inſiſted, that Sir Juſtus Beck was one of the 
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Directors of their Company, and that in the Year 17 20, after his Pur- 


chaſe of the before mentioned Stock, the Company lent him about 

12000 J. and inſiſted that they ought not to be obliged to let the 
Plaintiffs transfer or diſpoſe of the Intereſt which Sir Jaſtus had in 
their Stock, without Payment of the 12000 J. borrowed, and that by 
Virtue of the Act 5 Geor. 1. one Account ought to be ſet off againſt 
the other; and for that Purpoſe they had come in as Creditors under 
the Commiſſion of Bankruptcy, and had proved their Debt; there 


was no Pretence that the Money was lent on the Security of the 


Stock; but it was inſiſted, that on the Credit of the great Parcel of 
Stock, which Sir Juſtus had in their Company at that Time, that 
they lent him this Moncy, and therefore would how ſtop his Stock 


till Payment thereof, or as far as the Value of the Stock would 


extend, which now by the great Fall of Stocks would by no Means 
ſatisfy their Debt; but it was decreed at the Rolls, and that Decree 
on an Appeal affirmed by the Lord Chancellor, that the Defendants 
ought to permit the Plaintifts, the Aſſignees, to transfer and diſpoſe 
of the Stock for the moſt they could make of it, and that they 
could not ſtop or retain the Stock for their Satisfaction, either before 
or by Virtue of the Statute 5 Geor. 1. And it was reſembled to the 
Caſe of the Lord of a Manor and his Copyholders, that the Lord 
could not refuſe to admit a Perſon to whom one of the Copyholders 
had ſold his Eſtate, on Account of any Debt due to the Lord by that 
Copyholder; that as the Lord of the Manor in that Caſe, though he 
had the Frechold of all the Copyhold Eſtates in him, yet he had 
no Right to any of the Copyholders private Copyhold; ſo here, tho 
the Company had the whole Stock of the Company in them in their 
corporate Capacity, yet the Stock of each Proprictor was diſtin&, 
and veſted only in himſelf, wherewith the Company had nothing to 
do further than they were inveſted therewith by the Charter, or Act 
of Parliament wherewith they were incorporated and impowered, or 
ordered to transfer each one's Stock by Transfers to be made in the 
Books of the Company; which otherwiſe cvery Proprietor might 
by Deed, or otherwiſe, have transferred as he, thought fit. And it 
was held, that this Caſe differed from"that'of the Hudfon's Bay 
Company, decreed per Lord Chancellor, aſſiſted by Raymond C. J. 


and Mr. Juſtice Price, where there was an expreſs By-Law to ſub- 


ject the Stock of cach Member to ſatisfy the Debts they ſhould owe 
to the Company. And it was ſaid, that this was not like the Cafe 
of Demandray and Metcalf, where a Banker tent 200 / on a Pledge 
of Jewels, and afterwards lent the ſame Perſon a further Sum of 


Money on his bare Note; yet he was not admitted to'redeem the 


Jewels without Payment of the Note likewiſe ; for there it was be- 
tween two private Perſons. And it was held not to be within the 
Statute of 5 Geor. 1. which ſpeaks only of mutual Dealings and Ac- 
counts, which is not this Caſe, as Sir afin had a fixt permanent 
Intereſt in the Stock, and the Money borrowed without Regard there- 
to. And the Court held this was not like the Caſe of Partnerſhip, 
where if any of the Partners borrowed atiy of the Partnerſhip's Mo- 
ney, his own Share ſhould be anſwerable for it, and he ſhould not 
be permitted to come into a Court of Equity, and pray an Account 
of his Share of the Partnerſhip, Stock and Effects, without making 
Satisfaction for the Debt he 'owed to the Partnerſhip; for this was a 
Tranſaction between them as 25 Perſons; and on a mutual Cte- 
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dit and Truſt; but the Loan of the 12000 /. in the preſent Caſe to 
Sir Jaffa, was not in their corporate Capacity, wherein only he ſtood 
related to them, and held his Stock, but was a Loan by them as 
rivate Perſons, for which they could not ſtop his Stock, which he 1 
bold as a Member of the Company in their corporate Capacity. | 
 Trin. 1728. between Meliorucchi and Royal Exchange Aſſurance 
Company. JS 
9. Colonel Ruſſel married the Widow of Lord North and Grey, 
who was Executrix of her Husband, and kept a Book of Accounts re- 
lating to his Eſtate, and after ſhe married Rſſel, the ſame Book was 
lf kept and continued on. After he went over Governor to Barbadoes, 
= and his Wife went with him, as did the Servant that made and kept 
| the Book of Account: And there was Proof in the Cauſe, that the 
| Book was made up from Vouchers, and had paid great Part of the 
Monies : And the Witneſles believed all the other Monies were paid, 
h and the Plaintiff charged the Defendant only by the Book; and upon 
| Exceptions taken to the Maſter's Report, the Queſtion was, whether 
i the Maſter ought not to have allowed the Book as a Diſcharge as 
if well as a Charge; and after long Debate, my Lord Keeper adjudged 
j it ſhould be allowed as a Diſcharge; and the rather in this Caſe, be- 
| cauſe Colonel Ruſſel, his Lady, and the Servant, were dead in Bar- 
badoes, Which amounted to Length of Time, which was always held 
a good Reaſon for allowing of it, and ſo took it to be a good Rule, 
and fit to be eſtabliſhed, that where a Man was charged only by an 
Oath, or a Book, the ſame ſhould be his Diſcharge; and the Caſe of 
Melli ſh and Turner, lately adjudged, was cited, where Books had 
been loſt in the Farthaie e at Smirna, ſo that the Plaintiff could 
only charge the Defendant Turner by his own Books, the ſame _ 
Books were admitted to be his Diſcharge. Mich. 1701. between 
Darſton and Earl of Oxford & al Executors of Colonel Ruſſel. 
10. The Defendant was a Houſe-keeper, and her Aunt, who was 
a very old infirm Woman, lived with her, and ſhe from Time to 
Time received the Aunt's Money for her, as any was paid; the Aunt 
died Inteſtate, and the Plaintiff being intitled to a diſtributive Part of 
her Eſtate, brought a Bill againſt the Defendant, to diſcover what ; 
Sums of the Inteſtate's Money ſhe had received for the Inteſtate. [7 
She by her Anſwer ſets out ſeveral Sums ſhe had received for the In- 3 
Bs | teſtate whilſt ſhe lived with her, and at what Time, and that the 
Inteſtate had immediately put them out again at Intereſt, to ſuch 
and ſuch particular Perſons, and ſet forth other Sums which ſhe had 
received and paid over to the Inteſtate. The Cauſe being heard with- 
out Proof. on either Side, and an Account decreed, which was re- 
ferred to a Maſter, he by his Report charged the Defendant with 
the Sums confeſſed by her Anſwer to be received, and ſubmitted to = 
the Court, whether ſhe was not likewiſe to be diſcharged by the 2 
ſame Anſwer. 'The Maſter of the Rolls ſaid, that though he look'd 5 
on the Defendant in this Caſe to have acted only in the Nature of a 
Servant, who by the Juſtice of this Court may, on a Bill brought 
againſt him by his Maſter's Executors, diſcharge as well as charge 
himſelf by his Anſwer; , yet as, the Defendant might in this Caſe 
have proved her Anſwer, as appears by the Anſwer itſelf, and had 
not ſo done, he referred it back to the Maſter, and cach Side to 
make what Proofs they could; and he declared, that if the Anfwer 18 
was diſproved, as to the Sums put out at Intereſt, he ſhould give no 
2 | Credit 
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Credit to it as to other Particulars, elſe inclined it ſhould be a Diſ- 
charge too, as well as a Charge. Trip. 1702. between Bay and 
Hill. 1 4 
1 1. An Account being of twenty Years ſtanding, it was ordered, 
that the Defendant may prove on Oath what he cannot prove by 
Books and cancelled Bonds, it being of ſo long a Standing, Between 
Peyton and Green, 1 Chan. Rep. 146. An Account of fourteen 
Years Standing admitted to be proved by Oath. 1 Chan. Ca. 127. 

12. The Court will not allow any Thing to be placed to Account 
under the Head of General Expences ; but the Party muſt name the 
Particulars. Nel. Chan. Rep. 117. 

13. The Defendant, on Account, ſhall be diſcharged by his Oath 
of Sums under forty Shillings, but a Party ſhall not, by Way of 
Charge, charge another Perſon ſo. 2 Chan. Ca. 249. 1 Fern. 283, 
F. P. where it is ſaid that he muſt mention to whom paid, for 
what, and when; vide 1 Vern. 470. where it is ſaid that the Court 
being informed, that the Courſe of the Court was, that an Accoun- 
tant was to be allowed, on his own Oath, all Sums not exceeding 
forty Shillings each, ſo as the Whole was not 109/. Declared that 
Rule ſeemed very unreaſonable, and would eonſider how to xecti- 

it. z 
y In an Account between the Plaintiff, a Gardener, and the De- 
* Ffendant, a Seedſman, the Defendant ſhall be allowed Sums under 
forty Shillings, by Way of Diſcharge, upon his Oath ; but the Plain- 

> tiff ſhall not be allowed any Thing on his Oath. Between Mar/h- 
field and Weſton, 2 Veru. 176. This is now the eſtabliſhed Practice 
in Chancery. 3 | une; 


(C) What ſhall be a good Bar to a Demand of 
an Account, and Where an Account once ſta⸗ 
ted ſhall be concluſive. Bi 


1. Prays to have an Account of the Sale of Goods taken in Exe- 
* cution at an Undervalue; the Defendant pleads, that before 
he bought the Goods of the Sheriff, and afterwards, they were offered 
to the Plaintiff for the ſame Price he gave for them; and the Plea 
was allowcd good. Nel. Chan. Rep. 111. | 
2. An Account was decreed between the Plaintiff and Defendant; 
and it being proved, that the Defendant had altered a Bundle of Pa- 
pers; and it being likewiſe reported by the. Maſter, that he had ſup- 
preſſed the Evidence; the Lord Chancellor diſallowed the Defendant's 
: whole Demand, though he ſwore he had produced all the Papers; 
and his Lordſhip declared he was ſatisfied, that all the Papers were 
produced. Between Mardour and Beri ford, Paſch. 1687. 1 Fern. 
1 452. a | | CE OBA 
3. The Bill was to call the Defendant, the Plaintiff's Steward, to 
an Account; the Defendant by Way of Plea inſiſted, that the Plaintiff 
had ſued here, and alſo at Law, for the ſame Matter, and having 
her Election, ſhe choſe to have her Bill diſmiſſed here, and not 
meeting with Succeſs at Law, ſhe now reſorts back again to this 
Court; that the Plaintiff had ſeiſed in violent and undue Manner all 
his Writings and Evidences, and likewiſe impriſon d his Perſon n | 
ourt 


Acrount. 
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Court held, that a Diſmiſſion upon an Election was no more peremp- 
tory than a Nonſuit at Law; and that as to the Taking of the Pa- 
pers, tho Detinue of Charters is a good Plea at Law to an Account; 
yet to ſay that the Plaintift did once ſeize his Writings, is not good; 
for it is the Detainer that makes the Plea good; and as to the Im- 

riſonment, he may bring his Action; and therefore ruled, that the 
Defendant ſhould anſwer ; but ordered, that whereas there was a 
conſiderable Sum of Money in the Trunk, that the Money as well 
as Writings ſhould be reſtored; for though the Defendant may be 
greatly in the Plaintiff's Debt, yet ſhe muſt not levy her own Debt 
after that Manner. Between the Counteſs of Plymouth and Bladon, 
2 Vern. 32. | 

4. Tho' an Account be ſtated under Hand and Seal, yet if there 
appears any Miſtake in it, the Court will order the Parties to go to 
a new Account. 3 Chan. Rep. 18. | 

5. The Defendant's Teſtator ſtated an Account with the Plaintiff, 
which was ſigned and ſealed by the Parties; but the Plaintiff after- 
wards finding that his Servant had paid 200 J. for which he had no 
Credit given him, prayed a new Account againſt the Executor, who 
pleaded-the former Account ſtated, and that he was but an Executor, 
and knew not how to Account: The Plea was over-ruled, but ordered 
to procced no further than Anſwer without Leave of the Court, 27 
Car. 2. between Wright and Coxon, 1 Chan. Ca. 262. Nel. Chan. 
Rep. 431. 8. P. 2 Chan. Ca. 157. S. P. 

6. A. makes a Jointure of an Equity of Redemption, and after- 
wards becomes a Bankrupt; the Commiſſioners afſign this Equity of 
Redemption, and the Aſſignees ſtate an Account. The Jointreſs 
brings her Bill to be relieved, alledging Combination between the 


Aſſignecs and the Mortgagee, and that they had allowed more Mo- 


ney than was due on the Mortgage. Lord Keeper :- The Aſſignees 
ſtand in the Place of the Husband, and the Account ſtated by them 
ought to be as concluſive as if ſtated by the Husband; and the 


Charge is not right in the Bill, being too general ; however the 


Plaintiff had Leave to amend her Bill. Between Knight and Bamp- 
fielf,, i Vern. 179. | | 
7. Mortgagor and Mortgagee ſettle an Account before. a Maſter ; 
and now a ſubſequent Mortgage ſues for a new Account, ſuppoſing 
the former Account to be falſe, and made by Conſcnt, but did not 
inſiſt upon any Particulars; and the Lord Chancellor declared, that 
the Account ſhould bind the ſecond Mortgagec, it the Fraud and 
Colluſion were anſwered. Trin. 29 Car. 2. between Needler and 
Deeble, 1 Chan. Ca. 299. | 1 
8. A. is Tenant for Life of a Truſt, Remainder to his Sons, A. 
before a Son born brings a Bill againſt the Fruſtees, and an Account 
is decreed, and afterwards taken; this Account ſhall bind the Sons, 
for all Perſons that could be made Parties were Parties to the Suit. 
Between Leonard and Com. Sufſex, Mich. 1705. 2 Vern. 56. 
9. An Account taken, and a Diſtribution decreed in the Spiritual 
Court of a Perſonal Eſtate; yet a new Account decreed in Chancery. 
2 Vern. 47. TIT 1 | rel A br, 
10. The Plaintiff's Husband and the Defendant had Dealings toge- 
ther as Merchants; the Bill was for an Account; and although it was 
agreed, that Length of Time was no Bar, yet the Plaintiff's Husbang 


living manyYears after the Trade and Dealings between them ceaſed, 


3 and 
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3 and acquieſeing to the Time of his Death, the Court diſmiſſed the 


"X Bill, and left the Plaintiff to recover at Law, if ſhe could. Between 
Sherman and Sherman, Mich. 1692. 2 Vern. 276. 


'F 11. Among Merchants it is looked upon as an Allowance of an. 
Account current, if the Merchant who receives it does not object 
ga geainſt it in a ſecond or third Poſt. Per Hutchins, Lord Commiſſu- 


fer, 2 Vern. 276. | 


C AP. III 
Allidavits. 


(A) Where an Aﬀidavit is neceſſary, & econt.. 


(B) Mhere an Aﬀidavit may be ſafd to be full and tut 
fictent, and what (hall be allowed thereon, 


(4) Where an Aﬀedavit is neceſſary, & econr. 


1. VF a Bill be exhibited, grounded on the Loſs of a Bond; per 
Lord Keeper, As it is the Loſs which intitles the Court to 


7 Juriſdiction of the Cauſe, Affidavit... muſt be made of it. 
Chan. Ca. 231. Hö mm Tnq 7977 

4 2, But if a Perſon comes only for a. bare Diſcovery of a Deed, 
he need not make Oath of the Loſs of it, as he muſt do when he 


comes for Relief; for he cannot tranſlate the Juriſdiction, without 
"* Oath made of the Loſs of the Deed. 1 Fern. 297. 
3. So where a Bill was brought for a bare Diſcovery of a Decd, 
and the Defendant demurred, becauſe the Plaintiff, had not made 
= Oath, accotding to the Courſe of the Court, that he had not the 
= Deed; upon which this Diſtinction was taken and allowed of by the 
Court, ©z2. That where a Perſon comes for a Diſcovery, and prays 
Relief, there it is neceſſary for him to make Affidavit of the Want 
of the Deed ; but when he ſecks but a bare Diſcovery, or to have it 
produced at a Trial, it is not neceſſary; for it is not to be 1 
| | | that 


14 


a ties. 4 — TT ltÞAoa 


Aftdawvite. 


— Hecop Ae 406: 
— 


chat the Plaintiff in either of the later Caſes would do ſo abſurd a 
Thing, as exhibit a Bill, if he had the Decd. 1 Chan. Ca. 11. 1 Vern. 
180. F. P, But gide 1 Vern. 59. where the Diſtinction is taken 
quite contrary, but ſeems to bs the Miſtake of the Reporter. 

4. The Plaintiff had purchaſed. the Manor of Leyborn in the 
County of Kent, and the Defendant was "Tenant of Part thereof by 
a Leaſe for Years, which was now expired, at the Rent of 80/. per 
Annum ; and the Plaintiff by his Bill ſet forth, that the Court- 


Rolls, Title-Deeds, and Writings belonging to this Manor, were 


kept in a Cloſet in ſuch a Room at the chief Manſion-houſe, and 
that after his Purchaſe, the Houſe being repairing, and Workmen in 
the Houſe, the Defendant took that Opportunity, and got into the 
Cloſet, and took away all the Writings, and (amongſt others) the 
Counterpart of the Defendant's Leaſe, and charged that the Defendant 
had broke ſeveral of the Covenants in his Leaſe; but that for Want 
of the Counterpart the Plaintiff could not aſcertainghis Damages in 
an Action at Law to be brought concerning the ſame; and therefore 
prayed a Diſcovery of this Counterpart, and general Relief. To 
this Bill the Defendant demurred to the Relief only, for that the 


Plaintiff had not annexcd to his Bill the uſual Affidavit, that he had 


not the Counterpart in his Cuſtody, and gave a full Anſwer, by Way 
of Diſcovery, to the whole Bill; but the Demurrer was over-ruled, 
for that the Bill was only for a Diſcovery, and therefore though he 
charged that ſeveral of the Covenants were broken; yet he did not 


pray any Recompence or Satisfaction for ſuch Breach, but only com- 


lained, that for Want of the Counterpart he could not aſcertain his 

amages at Law, ſo that he had wholly an Eye to Law for his 
Satisfaction; and though he praycd Relief generally, that was only 
to be applicd to the particular Relief he had before prayed, which 
was a Diſcovery of the Counterpart of the Leaſe. Tris. 1729. be- 
tween Whitworth and Goulding, S. P. As to the General Relief be- 
ing applied to a Diſcovery, reſolved the ſame Day between King 
and King. 

5. A Plea of Privilege of an Univerſity need not be upon Oath; 
but it is ſufficient to aver, that the Party is a Scholar reſident, c. 
26 £95 þ between Prat and Taylor, 1 Chan. Ca. 237. 1 Chan. Ca. 

6. A Plea of Outlawry need not be upon Oath. 1 Chan. Ca. 237. 
1 Can. Ca. 258. S. P. But Onuere. 18 ne e 3 

7. For where the Defendant pleaded the Privilege of the Exche- 


quer, being the Foreign Oppoſer, the Plea was over- ruled, becauſe 


it was not put in upon Oath. Between Gibſon and Jhiteacre, 
2 Vern.83. So a Pla of Outlawry was diſallowed, becauſe it was 
not put in upon Oath. 2 Fern. 37. HA 304k Ft 2927. 4 
8. There was a Reference to the Six Clerk, whether a Plea of 
Outlawry, with an Averment of the fame Perſon, ought to be u 

Qath;;. and it was urged, that it had been ſo ruled in Lord North's 
Time, becauſe it might come from the other Side, to aver that he 
was not the ſame Perſon; and the Court allowed the Plea to be 
good, being only the common Averment, but gave Leave to amend 


on Payment of 205. Coſts, Between Took and Took, 2 Fern. 198. 


9. A Plea of a former Suit depending for the ſame Matter, need 
not be upon Oath. 1 Fern. 33 2. | HED 08 THEG 
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Afftdavits. 


10. Where a Perſon is arreſted upon an Attachment, the Con- 


tempt ſhall hold good, though no Affidavit be filed at the Time 


of Taking forth the Attachment, if it be filed before the Return 
of it. Hern. 172. | | | 


(B) Where an Affidavit may be ſaid to be full 
and ſufficient, and What thall be allowed 
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1. T NEclared by my Lord Chancellor Jefferies, that a general 


Affidavit of having material Witheſſes beyond Sea ſhould 
not be ſufficient, but the Witneſſes muſt be named in the Affidavit, 
and the Point mentioned to which they can materially depoſe: 
1 Fern. 334. | 

2. Some Bailiffs, whe; had ſerved an Execution in Breaeh of an 
Injunction, find Money hid in the Houſe, and carry it aways; and the 
Party, at whoſe Suit the Execution was takeh out, was ordered to 
make Satisfaction, who complained bf this Order as unjuſt, ſayihg; 
that the Parties ſhuld be admitted to purge theniſtlves by Oath; 
and that the Plaintiff ſhould not be admitted to be Judge &f his own 


Damages; but my Lord Chancellor confirmed the Order, ang; ſaid; 


That a Man who had ſtolen would not ſtick to forſwear it; and 
that therefore i Odiuin ſpoliatoris, the Oath of the Party injured 
ſhould be à good Charge on him who did the Wrong. Between 
Childrens and Saxby, 25 Car. 2. 1 Vern. 207. E 

3. An Accouatant ſhalt be allowed Sums under forty Shillings on 
his own Affidavit. 1 Fern. 283, But for this vide Title Account 
Letter (B). F 
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__ Covenants 


(A) Agreements and Covenants which ought to be per- 
koꝛmed in Specie, & econt'. 5 e TOOHy c 
(B) Parol Agreements, oz ſuch as are within the Sta- 

| ute of Frauds and Perjuries, & econt. 

(C) 'Uoluntary Agreements, in what Cates to be per- 
„emed 1 „ 
(D) Agreements, by whom to be perfozmed. 

(E) Concerning the Manner and Time of perkoꝛm ing 

Agreements. | | | 
(F) Where the Perſon oz Eſtate will be made liable to a 
Covenant oꝛ Agreement, | 


(G) Where there may be Reliek when the Agreement is 
not ſtrictly perkozmed. | 


(A) Agreements and Covenants Which ought 


to be perfoꝛmed in Specie, & econt' 


1. TF an Uncle covenants, in Conſideration of natural Love, and 
| in order to gain a Reconciliation between his Nephew and 
his Father, (whom the Nephew had diſobliged) to ſettle his 
Eſtate on his Nephew: Such Covenant ſhall be executed 12 
Specie; tho' it be objected, that a Court of Equity cannot decree the 
Execution of a Covenant or Agreement in Specie, when the Party 


has a Remedy for Damages at (a) Law. Between Miſeman and 
| Koper 


(a) Prohibi- 
tions have 


former! | 
been * WY ro Inferior Courts of Equity, for deereeing the Performance of Agreements in Specie; as 


where a Man promiſed to make a Leaſe, and refuſing, the Court of Marches of Wales decreed a Perform- 

ance; and a Prohibition was granted. 1 Roll. Alr. 280. Lat. 12. 1 Rol. Rep. 368. Bur now the Power of 

Chonenre, and other Courts of Equity, in inforcing the Execution of Articles and Agreements, is ſo 
li 


well cſtabliſhed, that in many Caſes, Money agreed to be laid out in Lancs ſhall be nid ay 
2 | : ands, 
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423. yet it muſt ever be obſerved, 


otherwiſe a Court o 


tween Parker and Palmer, 1 Cham. Ca. 42. 
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OE ; 1 A 81 | Lin N 
Noper, 21 Car. 1. 1 Chan. Rep. 158. An Agreement decreed in . 


Specie. 19 Eliz. Cary 84. and the like Objection made. Lands as 


| 1271 4 3 ee een 7; VIDES. 3 971017 2.411347 Money: od. 

1 Chan. Ca. 39. and tho' a lofing py will ſometimes be decreed as, well as. a Beneficial one, f Vern, 

| that Articles or Agreements, out of which an Equity can be raiſed 

Decree in Specie, ought to be obtained with all imaginable Fairneſs, and without any Mixture 

rize or Circumyention; and that they be not extremely unreaſonable in any Reſpett ; 

f Equity will, according to the Circumſtance of the Caſe, either ſer the Agreement 
quite afide, ſend the Party to Law, or direct a Trial in a Qantum damnificat. . 


for a 
tending to Surp 


2. 4. having a Leaſe from the Dean and Chapter of. ſells 
it to H. and it was agreed, that upon A. s abating Part of the Money, 
B. ſhould, upon the King and the Dean and Chapter's Reſtoration, 
reconvey it to 4. and though it was objected, that this was in Nature 
of a Wager, and ſo more proper for a Common Law Court; yet a 
ſpecifick Performance of tho Agreement was decreed. 14 Car. 2. be- 


3. J. S. upon a Treaty of Marriage, offered to ſettle 500 J. per 
Annum as a Jointure on his intended Wife, and was intruſted with 
the Drawing of the Settlement, which the Wife never read, and the 
Jointure ſettled was but 400 J. per Aunum, and he taking Notice du- 
ring the Marriage, that the Jointure ſettled was not ſo much, and 
talking of making of it up, but dying before, his Heir was decreed to 


make it up, altho' there was no (b) Covenant or Agreement proved, (6) There 


by which he bound himſelf to make a Jointure bf that Value; Mich. needs no 
3 75 great Exact- 


1681. between Beuſons and Bellaſis, 1 Fern. 16. ns 
Words which 


wake a Covenant; for where it appears to be the Intent of Two to do, or not to do a Thing, it will 


be conſtrued a Covenant, and the rather in Equity, where a Covenant is only conſidered as an Eyi- 
dence of an Agreement, as a Bond may be. Vide 1 Chan. Ca. 294. } 


4. A Feme ſole, being Tenant in Poſſeſſion, agrees with the Heir 
at Law, who pretended a Title, that in Caſe he did not diſturb her; 
ſhe would leave him the Land after her Death, if ſhe died without 
Iſſue of her Body, or 501. in Money; the Feme married; and devi- 
ſed to her Husband; and though it was urged, that this was all the 
Portion the Husband had with her, and that he was therefore quaſi 
a Purchaſer, and that ſhe being Tenant in Tail, might have docked 
the Remainder, notwithſtanding the Court decteed a Performance 
of the mot, Paſch. 1682. between Cuilmore and Battiſon; 
1 Vern. 48. | | 1 

5. If A. upon the Marriage of his Brother, executes a Writing, by 
which he promiſes, if the Wife be worth 160/. and if he dies with- 
out Iſſue, he will give his Lands to his Brother and his Heirs, and 
the Wife is worth 1601. And A. himſelf afterwards martics and ſet- 
tles the Lands in Jointure upon his Wife, and dies without Iſſue, 
having deviſed the Lands to his Wife in Fee; though this is urged to 
be a Limitation to take Effect after a Dying without Iſſue, and ſo 
ſubject to be deſtroyed by the Tenant in Tail, yet as the Marriage 
was proved to be in Expectation of the Perfotmance of this Agree- 
ment, it will be good againſt the Deviſee of the Wife. Decrecd 
33 Car. 2. between Goglmer and Paddiſton, 2 Vent. 353, 354. . © 

6. The Plaintiff aſſigned ſome Shares of the Exciſe to the Defen- 
dant, who thereupon covenanted to fave him harmleſs; and to ſtand 
in his Place touching all Payments to the King; the Plaintiff being 
ſued by the King brought his Bill to have the Agreement performed 
in Specie, and altho' it was inſiſted that the Plaintiff might recover 

F Damages 


414 
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Damages at Law; and that this was not a Covenant for any Thing 
certain; and that by this Means a Maſter in Chancery was to tax 
Damages inſtead of a Jury; yet it was decreed that the Defendant 
ſhould perform his Covenants ; and it was directed to a Maſter, that 
as often as any Breach ſhould happen, he ſhould report it ſpecially, 
that the Court, if Occaſion ſhould be, might direct a Trial in a 
Dnantim Damnificat. Mich. 35 Car. 2. between Lord Ranelaugh * 
and [Jayes, 1 Vern. 189. 2 Chan. Ca. 146. F. C. | 
7. If J. S. a Jointreſs, brings her Bill to have an Account of the 
Real and Perſonal Eſtate of her late Husband, and to have Satisfac- 
tion thereout for a Defect of Value of her Jointure Lands, which he 
had covenanted to be and to continue of ſuch Value; and the Defen- © 
dant inſiſts, that this is a Covenant which ſounds only in Damages, 6 
and properly determinable at Law; tho'it be admitted that a Court 
of Equity cannot regularly aſſeſs Damages; yet in this Caſe a Maſter 
in Chancery may properly inquire into the Value and Defect of the 
Lands, and report it to the Court, which may decree ſuch Defect to 
be made good, or ſend it to be tried at Law upon a Quantum Dam- 
nificat'. Mich. 1699. between Hedges and Everard. 
8. The Condition of a Bond was to ſettle certain Lands in ſuch a 
Manor by ſuch a Day; the Obligor dies before the Day, ſo the 
YL Bond was ſaved at Law; and the Queſtion was, Whether this Court 
would decree an Execution i Specie: Per Lord Chancellor, the Lands 
mult be ſettled, and fo it has often been done. Paſch. 1697. be- 
tween Holtham and Ryland. 
9. By a Marriage-Agreement, which was reduced into Writing, 
but not ſcaled, the Son's intended Wife was to have more than 
would have becn left for the Father indebted, his Wife and two 
Daughters unpreferred ; and the Court would not decree it, princi- 
pally by Reaſon of the Extremity of it, but left the Party to his 
Remedy at Law, 31 Car. 2. Anonymus, 2 Chan. Ca. 17. 
10, If 4. Articles for the Purchaſe of B.'s Eſtate, pretending he 
bought it for one whom B. was willing to oblige, and thereby gets 
it ſomewhat the cheaper, when in Truth he bought it for another, 
Equity will not decree an Execution of this Agreement. Hill. 1682, 
between Philips and the Muße of Bucks, 1 Fern. 227. 
11. A. on the Marriage of his Daughter to B. covenants that B. 
ſhall have his Lands called C. at his Death, cheaper than any other 
Perſon, and lives twenty Years after, and deviſes to B. 1600/1. and to 
his Daughter, B.'s Wife, 500 J. and deviſes the Lands to his Grand- 
ſon; the Court refuſed to de cree an Execution of the Agreement, 
becauſe of the Uncertainty of it; and it not being mutual, B. not 
being bound to take it at any Price. Hill. 1700. between Bromley 
and Jefferies, 2 Vern. 16. 
12. An Agreement for a Purch. aſe being obtained by an Attorney 
from an old Woman of Ninety, an d ſeveral ſuſpicjous Circumſtances 
appearing, the Court would neithex* decree it to bò carried into Exc- 
cution againſt the Heir at Law, nor to be delivered up upon a Croſs 
Bill exhibited for that Purpoſe, I 1708. between Green and 
Wood, 2 Fern. 632, 
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the Statute ot Frauds and Perjuries, & econt. 


1. Bill was brought to have the Execution of a Parol Agree- 
A ment for a Leaſe of a Houſe, ſetting forth, that the Plain- 
tiff, in Confidence of this Agreement, had expended large Sums of 
Money in Repairs, (Fc. to which the Defendant pleaded the (a) Sta- (a) By the 


tute of Frands and Perjuries, and the Plea was allowed. But my 29Car, 2c: 3. 


Lord Keeper was of Opinion, that if it had been laid in the Bill to — rg 


be Part of the Agreement, that it ſhould be put into Writing, it Freehold, or 
might have altered the Caſe, and poſſibly require an Anſwer. Hill. T ee 
168 2. between Hollis and Mhiting, 1 Vern. iB. © uncertain 7 


| | | T% IT TTRSS 0 TY wu Intereſt in 
br out of Lands, Sc. not put in Writing and figned by the Parties making them, or their Agents au- 
thorized by Writing, ſhall have no greater Effect than as Eftates at Will, except Leaſes not exceeding 
three Years, from the Making whereof the Rent reſerved ſhall; be two Thirds of the full Value of the 
Thing demiſed. w. | Ry «WS 3 


2. A Bill being afterwards brought in the precedent Caſe, in 
which it was alledged, that it was Part of the Agreement, that it 
ſhould be reduced into Writing; My Lord Keeper ſaid, that the 
Difficulty was, that the Act makes void the Eſtate, but does not Tay 
that the Agreement itſelf ſhall be void, and therefore he thought, 
that if that ſubſiſted, ſo as to intitle the Party to Damages at Law, 
it might be (b) decreed in Equity, and directed that Point to be tried, (5) As tlie 
and that afterwards he would conſider farther of it; but as to the 2 — 
Improvements made, his Lordſhip was tlear of Opinion, that for Perjuries 
ſuch as were for Uſe and Neceſſity, and not meerly for Humour and 92s made 


Fancy, the Party was to have Satisfaction. I Vern. 159. ſign to pre- 

| 5 | 5 vent, either 
in Marriage, or any other Treaties, Incertainty, Petjury, or Contrariety of Evidence, ſeveral Caſes 
not liable to theſe Inconveniences have been determined to be out of the Statute, upon the following 
DiftinQions, which ſcem the more neceſſary to be mentioned, as many of the printed Caſes on this Sub- 
ject take no Notice of them; and by not giving us all the Circumſtances of the Caſe, frequently con- 
tradict cach other; it may likewiſe be proper to inſert the Caſes themſelves, which ſupport theſe 


Diſtinctions. 


3. /, That tho the Agreement be by Parol, and in no Part exe- © 
cuted, Jet if there be no Incertainty, the Court will decree it: As if 
a Bill be brought for a Specifick Performance of an Agreement, and 
the Subſtance of the Agreement is ſet forth in the Bill, and confef- 
ſed by the Defendant's Anſwer, the Court will deeree Execution of 
it; for in this Caſe there is no Danger of Perjury, which was the 
only Thing the Statute intended to prevent. Mich. 1702, between 
Croyſion and Banes, Mich. 1713. Like Point between Simondſoat * © 
and Tweed, ws; 

4- 2dly, That tho the Agreement be by Parol; yet if it be agreed 
to be reduced into Mriting, and Part of the Agreement is executed; / + 
but the Reducing of it into Ilriting is prevented by Fraud, it may be 


good. As if upon a Marriage-Treaty, Inſtructions are given by the 


Husband to draw a Settlement, and by him privately countermanded; _ 
and afterwards he draws in the Woman, by Perſuaſions and Aſſurances 
of ſuch Settlement, to marry him, this ſhall be executed. Mich. 1719. 
Sir George Maxwell and Lady Montacute's Caſe. 


5. So 


s 
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tween Hall and Butler. 


* 


5 So where a Parol Agreement was concerning the Lending of 


Money on a Mortgage, and the Conveyance .propeſed, was an abſo- 
jute Deed from the Mortgagor, and a Deed of Defeaſance from 


the Mortgagee; and after the Mortgagee had got the Deed of Con- 
veyance, he refuſed to execute the Defcaſance ; yet it was decreed 
againſt him on the Fraud, by Lord Nottingham, ſoon after the Ma- 
king the Statute, a Cafe quoted and agreed to, in Sir eorge Max- 
well's Caſe, Mich. 1719. Mm | 

6. 3aly, When the Aereement is ſigned but by one Party, yet it 
may be decreed on the Circumſtances of Fraud; as where the Defen- 
dant, on a Treaty of Marriage for his Daughter with the Plaintiff, 
ſigned a Writing comprizing the Terms of the Agreement; and af- 
terwards deſigning to elude the Force thereof, and get looſe from his 
Agrcement, ordered his Daughter to put on-a good Humour, and 
get the Plaintiff to deliver up that Writing, and then marry him, 
which ſhe accordingly did; and the Defendant ſtood by at a Corner 


of a Street to ſee them go by to be marricd ; and the Plaintiff was 


relieved by the Maſter of the Rolls upon the Point of Fraud, which 
was proved. Cited to be adjudged by my Lord Chancellor in the 
Caſe of Bawdes and Amburſt, Paſch. 1715. Between Mallet and 
Half penny, 2 Fern. 373. S. C. reported by the Name of Halfpeuny 
and Ballet; but no Mention made of any Fraud, but that the Father 
was privy and conſented. | | 

7., The Defendant's Son made his Addreſſes to the Plaintift's 
Daughter, and the Plaintiff deſiring to know what the Father could 
ſettle on him, he told him, that his Father had an Eſtate of 60 /. 
per Ann. that he was in a good Trade, and would take him in Part- 
ner; and ſaid he would ſatisfy him more particularly by going to his 
Father, who lived at ſome Diſtance off, and accordingly went, and 
on his Return told him, that he would ſettle the Eſtate on him, and 
take him in Partner; upon which the Plaintiff agreed to ſettle a 
Leaſchold Eſtate on him of 2 or 300 J. per Aunum; but deſired the 
Son to acquaint his Father of it by Letter, who did, and the Fa- 
ther, in his Anſwer, expreſſed his Good-liking of the Match, and 
ſaid he would comply with every Thing he told his Son. On the 


Marriage-Day the Woman fell ſick of the Small-Pox, and the ſame 


Day the Son went to his Father's, where he fell ſick likewiſe of the 
Small-Pox, but in his Sickneſs was prevailed on to make a Will, and 
deviſe the Leaſehold Eſtate to his Father, and died; the Wife reco- 


vering, her Father and ſhe pray a Reconveyance of the Leaſehold E- 


ſtate, or that the Agreement might be performed in Specie, and a 
Diſcovety of the Letter wrote by the Son, and inſiſted, that the Let- 
ter and Anſwer brought the Agreement out of the Statute of 
Frauds; but the Defendant denying that he knew the Contents of 
the Letter, tho' he owned he received ſuch a one, and that he had 


burnt it as Waſte-Paper, my Lord Chanccllor (tho' he ſaid it was a 


Caſe of great Compaſſion) doubted whether he could relieve the 
Plaintiffs, ſaying, it was only executed according to the Statute, by 
one Party, and what the Defendant told his Son might be very un- 
certain, who perhaps might have magnified Matters, in order to in- 


hance his Father-in-Law's good Eſteem of him; but he gave the 


Parties Time to ſec if they could agree the Matter. Hill. 1710. be- 
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3. On a Marriage- Treaty, the Lady's Father propoſed to give 
f 7 4500 J. Portion, and the Husband was to ſettle 4 or 500 J. per An- 
" X? 21m for a Jointure; the Father and intended Husband went to 
 X mr. AMinſbulls Chambers, who hearing the Propoſals on both Sides, 
| took down Minutes or Heads thereof in Writing; and the ſame 
Day gave them to his Clerk, to draw a Settlement according to 
, the Terms of the Agreement; the next Day the Father fell fick 
, T ſuddenly, and died in two Hours after, and the next Morning the 
Marriage was conſummated ; and on a Bill brought to have a Spe- 
cifick Performance of the Agreement, my Lord Chancellor decreed it 
to be within the Statute of Frands, and ſaid, he knew no Caſe 
where an Agreement, tho' wrote by the Party himſelf, ſhould bind, 
if not ſigned, or in Part executed by him; and that thoſe prepa- 
ratory Heads might have received ſeveral Alterations or Additions, 
or the Agreement might have entirely broke off upon ſome further 
Inquiry of the Party's Circumſtances ; and this Decree was thought 
very juſt by the Bar, who all agreed with my Lord Chancellor, that 
if the Marriage had been had upon the Foot of this Writing, and 
the Father had been privy and conſenting to it, that he ſhould after- 
wards have been obliged to execute his Part thereof. Paſch. 1715. 
between Batrdes and Ainhurſt. | OL | 
9. If A. agrees to ſell the Lands in Queſtion to Y. and a ſhort 
Note is drawn of the Agreement, (but not ſigned by either Party) 
purporting, among other Things, that B. ſhould have the Lands 
from Lady-day next, and that he ſhould then pay the Purchaſe- 
Money, and Poſſeſſion is delivered B. who thercupon puts in his Cat- 
tle, and makes Incroachments on A.'s other Lands, by which ſome 
Differences aroſe, which to remove, 4. deſires B. to repeal the Bar- 
- ain, which he refuſed ; upon which 4. ſells the Lands to C. who 
- Notice; B. having tendered the Money and Conveyances the 
26th of March following, he will be decreed the Lands; this Agree- 
ment being in Part executed, and therefore not within the Statute. 
Hill. 1685. between Butcher and Stapely, 1 Vern. 363. 2 Fern. 
455. S. C. cited in a Caſe where an Agreement, tho' not ſigned, yet 
being in Part exccuted, was decreed between Pyke and Williams. 
10. 4. ſold Houſes to B. for 2000 J. a Note was made by A. of 
the Agreement, and ſigned by Y. only; and it was objected, that 
this was within the Statute, and that the Note binds not him who 
did not ſign it; and that they muſt be both or neither bound in 
Equity; but it was decreed that they were both bound. 36 Car. 2. 
between Hatton and Gray, 2 Chan. Ca. 164. 
11. A. agreed by Parol with B. for a Leaſe, which was drawn, 
peruſed, and corrected by 4.s Counſel, and afterwards engroſſed; B. 
ſigned the Leaſe, 4. having pleaded the Statute: The Court ordered 
him to Anſwer, but ſaved the Benefit of the Plea till the Hearing. | 
ill. 1683. between Lowther and Carril, 1 Vern. 221, | | 
NF 12. An Adminiſtratrix, and her two Children, being entitled to a 
> Leaſe of a Houſe, they all agree to make a Leaſe to J. S. for ten 
Years, and the Adminiſtratrix alone, with the Privity of the other 
Two, executes the Leaſe; and it was held, that this was out of the 
Statute, and the Leaſe good, Mich. 1683. between Heighter and 
Sturman, 1 Vern. 210, 
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22 Agreements, Articles, aud Covenants. 

13. 4. and B. being joint Leſſees of a Building-Leaſe, 4. by 
Parol agrees to ſell his Intereſt to B. for four Guineas, and accepts 
a Pair of Compaſles in Hand to bind the Bargain; 4. having pleaded 
the Statute of Frauds, the Court ordered him to Anſwer the Agree- 
ment, being in Part executed, but ſaved the Benefit of the Plea ta 
the Hearing» Mich. 1687. between Alſopp and Patten, 1 Vern. 

2, 473» my). 48 
8 where A. and B. being ſeverally in Treaty to purchaſe 
Houſe and Toft of Ground of J. S. they agree by Parol, that 4. 
mall deſiſt, and that B. ſhall Purchaſe and let 4. have Part of the 
Ground, which he wanted, at a proportionable Price; B. purchaſes, 
but refuſes to perform the Agreement; and it was held by the Ma- 
ſtor of the Rolls, that this was out of the Statute, being in Part ex- 
ecuted by A. s Deſiſting; but upon an Appeal my Lord Chancellor 
held it within the Proviſion of the Act, and reverſed the Dceercc. 
Mich. 1708. between Lamas and Bayly, 2 Fern. 627. 

15. The ſingle Point of a Caſe was, whether an Agreement in 
Writing could be diſcharged by Parol ; and the Lord Keeper North 
held it might, and diſmiſſed the Bill, which was brought to have 
it executed in Specie. Paſch. 1684. between Gorman and Salisbury, 
1 Vern. 240, | | 

16. J. wrote a Letter, ſignifying his Aſſent to the Marriage of his 
Daughter with 7. S. and that he would give her 1500 J. and after- 
wards, by another Letter, upon a further Treaty concerning the 
Marriage, he went back from the Propoſals of his firſt Letter; but in 


ſome Time after declared that he would agree to what was propoſed 


in his firſt Letter. This Letter was held a ſufficient Promiſe in Wri- 
(c) By _ o ting, and not within the (e) Statute of Frauds and Perjuries, 35 Car. 2. 
No Adien between. Bird and Blofſe, 2 Vent. 36 1. and that the laſt Declaration 
8 had ſet up the Terms of the firſt Letter again; ide 1 Vern. 110. a 
chart any Letter wrote by a Father, promiſing a Portion, and he conſenting, 
Perſon on held out of the Statutc. DR 
any Apgree- ; 
ment or Conſideration of a Marriage, unleſs the Agreement upon which ſuch Action ſhall be brought, 
or ſome Memorandum or Note thereof, ſhall be in Writing, ſigned by the Party to be charged there- 
with, or ſome other Perſon authorized by him. | 


17. On a Bill for a Marriage-Portion, the chief Evidence to ſup- 
port it, was a Letter proved to have been written by the Father's 
Direction, wherein it was ſaid he would give 1500 J. Portion with 
his Daughter, and that he was afterwards privy to the Marriage, 
and ſeemed to approve of it; and the Portion was decreed the Huſ- 
band, who had taken out Adminiſtration to his Wife; and this De— 
cree affirmed in the Houſe of Lords. Mich. 1694. between Man- 
ford and Fotherby, 2 Vern. 322. 


18, On a Treaty of Marriage between the Plaintift and the De- 


fendant's Daughter, a Mecting was appointed, and an Agreement 
drawn up in Writing, but ſigned by neither Party; and the Defen- 
dant ſwore, that tho' it was drawn up in Writing, yet upon ſome 
Diſputes and Difficulties ariſing afterwards it broke off; but one 
Witneſs ſwore, that after it was writ, it was read to the Parties, 
and approved of by them ; afterwards the Plaintiff marricd the De- 
fendant's Daughter, with his Conſent and Privity, who ſeemed ſo 
well pleaſed, that he helped to ſet them forward in the Morning, 
and entertained them at his Houſe ; and he was decreed to perform 
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over-ruled the Plea, H. A. 34 Car. 2. between Leak and Morrice, 


(O) Uotuntary Agreements, in what Caſes to 
| = \ mn: YU. > 


_ "A : , 
— ——————— „T 
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the Agreement. Hill. 1690. between Cokgs and-Maſealh, Hern. 


200 112 ⁰ιj,ju 400 #232 
19. But where 4. by Letter under his Hand promiſed 1000 J. to 
his Niece, but in the fame Letter diſſuaded her from marrying the 
Plaintiff, but afterwards was preſent at, and gave her in Marriage; 
yet the Court would not decree the Payment of the root, but left 
the Plaintiff to his Action at Law. Hill. 1690. between Douglas 
and Pinrcent, 2 Vern. 202, [TEIN nt 7 te | 
20. A. and B. agree, that PB. ſhall aſſign a Term for Years in his 
Houſe and Plate, and eertain Veſſels of Boer, for 200 Gnineas, 
whercof one was paid in Hand as Earneſt of-the Bargain, and three 
Days after 19 Guinens more; and Part of the Agreement was, that 
it ſhould be cxccuted by Writing at a certain Fime: Upon a Bill 
for a Specifick Performance of the Agreement B. pleaded the 
(d) Statute of Frauds and Perjuries, and infiſted,” that no Part of (a) By _ "= 
the Things being delivered, there was no Execution, and that the xo Contladt 
twenty Guneas were delivered for the Leaſe; but the Lord Keeper for nerf of 


0 
ten Pounds 


2 Chan. Cu. 135. of pore 
e good, 


except the Buyer actually receives Part of the Goods ſold, or gives ſomething in Earneſt to bind the 
Bargain, or in Part of Payment, or ſome Note thereof in Writing be made and ſigned by the Party 
to be charged with the Contract, or their Agents thereunto lawfully amHorized; and ho Action is to 
be brought upon any Agreement, that is not to be performed; within the Space of a Year from the 
making the faid Agreement, unleſs the Agreement upon which ſuch Attion ſhall be brought ſhall be 
put in Writing, and ſigned by the Party to be charged there witbd. ern 


7 


be perkozmed. 


| | n „Jer n 
1. FF there are two (a) Voluntary Deeds or Conveyances of the (a) Tho' Vo- 


ſame Eſtate, the firſt ſhall prevail. 1 Chau. Rep: 173. Juntary A- 


| i greements 
and Conveyances are regularly good, ſo as to bind the Parties themſelves, if they are not attended 


with Badges of Fraud or Circumvention ; yet it has been always held Diſcretionary in Courts of E- 
quity, whether they would interpoſe, either in aiding or ſetting them aſide ; but if they affe& Cre- 
ditors, Purchaſers, or even younger Children, a Court of Equity will interꝑoſe. 

f N N N ; , 1 f Fy * 4e ; $ of #4 $34, * 0 5 4 


2, If 4. makes a Voluntary Scttlement of his Eſtate, without any 
Power of Revocation, and afterwards devifes it, the Deviſce being 
a Volunteer, ſhall have no Aid againſt the Settlement; for to relieve 
in ſuch a Caſe, would be to cſtabliſh it as a Maxim, That no Man 
can make any Voluntary 2 of his Eſtate, but by his Will 
only, which would be abſurd. Mich. 1682. between Hillars and 
Beamont, 1 Vern. 100, 101. | | Ble 

3. So where A. conveycd his Lands to the Ufe of himſelf for 
Lite, Remainder, as to a third Part, to his Wife for a Jointure, 
Remainder of the Whole to his Infant Heir in Tail, and two Days 
afterwards makes his Will, and deviſes the fame Eſtate with other 
Things, to his Infant Heir in 'Vail, but ſubje& to the Payment of 
Debts, in Caſe his Perſonal Eſtate ſhould not be ſufficient, and alſo 
a Legacy of 250/. the Perſonal Eſtate proving deficient, on a Bill 
brought to have the Debts paid out of the Lands, that the Legacy 
may be charged on the Perfonal Eſtate, it was held by the Court, 
that the Settlement, tho' voluntary, yet it was nat revocable, and 
therefore the 'I'cſt itor was diſabled to charge the Lands by his Will. 
1rin. 1687, between Bale and Newton, I Fern. 464. 


4. A, 


24. 


r 


Argreements, Articles, and Covenants. 


4. 4. ſeiſed in Tail of Frechold Lands, and in Fee of Copyhold 
Lands, deviſed the Copyhold Lands to the Defendant, who was in- 
titled to the Remainder of the'Freehold Lands, and deviſed the 
Freehold Lands to the Plaintiff; the Defendant apprehending there 
had been a Recovery ſuffered by the Teſtator, agreed with the 
Plaintiff, without any Conſideration, that each of them ſhould en- 
joy the Lands according to the Will; but diſcovering afterwards 
that there had been no Recovery ſuffered, he brought his Action to 
recover his Freehold Lands; and the Plaintiff brought a Bill to eſta- 
bliſh the Agreement; which was decreed accordingly. Between 
Frank and Frank, 1 Chan. Ca. 84. 

5. If a Man makes a Voluntary Conveyance, and there be a De- 
fect in it, ſo as it cannot operate at Law, Equity will not decree 
an Execution thereof; but in ſome Caſes it will be decreed, if 
intended as a Proviſion for younger Children. 2 Vent. 365. 2 Fern. 

o. F. . | | 
5 6. A Father makes a Voluntary Settlement on his eldeſt Son and 
his Heirs, without any Power of Revocation; afterwards he makes 
a Settlement on his ſecond Son for Life, with Remainder to his firſt 
and other Sons in Tail, and dies; the firſt Deed came to the Hands 
of the eldeſt Son's Heir, and the other to the ſecond Son, who 


brought a Bill to ſet aſide the firſt; but both Sons having been other- 


wiſe provided for, it was held by my Lord Chancellor, that tho 
both Deeds were Voluntary, yet the Conſideration of being a 
younger Child was not ſufficient to ſect aſide the firſt. Between Ca- 
vering, and Clavering, Hill. 1704. vide 2 Fern. S. C. 475. differently 
Rated, and ſeveral Cafes there put to this Purpoſe. 

7. If an Annuity is granted by one to his Houſe-keeper, with a 
Bond for Payment of it, and the Bond is loſt, Equity will decree 
Payment of the Annuity, for Service is a Conſideration, and no Tan- 
pis contrattus ſhall be preſumed, unleſs proved. Between Light- 
bone and Veeden, Hill. 1700. | 


(O) Agreements, by whom to be perkoꝛmed. 


1. FF A. by Writing, agrees with B. and C. to pave the Streets in a 

Pariſh, and they, in Behalf of the Pariſh, agree to pay him for 
it, and this Writing is lodged in the Hands of H. if 4. paves the 
Streets, he muſt have Relief againſt the Undertakers, eſpecially in 
this Caſe; the written Agreement, which is his Evidence, being in 
the Hands of one of them ; and the Undertakers muſt take their 
Remedy againſt the Reſt of the Pariſh. Mich. 13 Car. 2. between 
Meriel and Mymondſal, Hard. 205. | 

2, If fifteen of the 'Tenants of a Manor agree to incloſe a Com- 
mon, and it appears that there are eighteen who have Right of 
Commonage; yet an Incloſure will be decreed, tho' oppoſed by 
'Three, for it ſhall not be in the Power of two or three wilful 
Perſons to oppoſe a Publick Good. 3 Chan. Rep. 13, 14. 

3. So if the Agreement be to ſtint a Common, it ſhall be de- 
creed, tho' oppoſed by two or three humourſome Tenants, 2 Fern. 
103. where it is ſaid, that a Stint is more to be favoured than an 
Incloſure, Wo: ; 

4. It 
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Pa 


4. If Tenant in Tail, for valuable Conſideration, agrees to con- 


vey, he may be compelled in Equity to execute the Agreement; 
but if he dies, bis Iſlue is not bound thereby, unleſs he doth fome 


Act whereby he conſents to and confirms the Agreement. 1 Chance 
Ca. 171. 1 Leo. 239. S. 7. *ho' there was a Decree, and the Fa- 
ther ſtood out all the Proceſſes of Contempt. Between Pore and 
Porel, Hill. 1708. ſo tho' the Father died in Priſon, and in Con- 
tempt for not performing the Deerce, yet the Iſſue was not bound. 
2 Vern. 306. But for this, vide by what Acts of the Anceſtor ſhall 
the Heir be bound, Title Heir. : 6g 

5. If a Copyholder for Life, where by the Cuſtom there is a Wi- 
dow's Eſtate, agrees to ſell, and dies; his Widow is no more bound 
by the Agreement, than one Jointenant is by an Agreement to ſell 
by the other. Paſch. 1688. between Mrſgrave and Daſberood, 
2 Vern. 63. | 

6. If a Feme Covert by Agreement made with her Husband is 
to ſurrender or levy a Fine, though the Husband dic before it be 
done, the Court will by Decree compel the Woman to perform the 
Agreement. Between Baker and Child, 2 Fern. 61. | 
7. The Plaintiff's Father applied himſelf to the Defendant H. a 
Scrivener, to borrow 200 J. who accordingly procured the Money, 
and the Plaintiff and his Father entered into Bonds for the Payment 


of it to B. and C. the Plaintiff's Father became afterwards inſolvent, 


and he himſelf alſo, by Reaſon of the Debts for which he ſtood 
ingaged for his Father: 'The Father having compounded with his 
other Creditors for ſeven Shillings in the Pound, the Plaintiff and his 
Father applied themſelves to the Defendant, to know where B. and 
C. lived, who, inſtead of informing them, told them that they would 
ſtand to any Thing he did; upon which they compounded with him 
for 10 J. in the Pound, 70 J. to be paid immediately, which was 
done, and 30 J. at a Day afterwards, which was tendered ; and now 
the Plaintift prays that the Bonds may be cancelled, and that he 
may be indemniſied; and it was decreed that the Plaintiff ſhould 
pay B. and C. their whole Money, they not being privy to the A- 
greement, and that H. tho' he acted as an Agent ſhould repay him, 
and indemnify him, according to the Agreement. Hill. 1690. be- 
tween Parrot and Mells, 2 Fern. 1 27. 1 Fas 

8. If A. articles on Behalf of B. to purchaſe four Houſes in Ja- 
maica, and to pay 800 J. for the ſame, and pending a Suit to com- 
pel the Seller to make out a good Title, the Houſes are ſwallowed 
up by an Earthquake, yet 4. ſhall pay the 800 J. tho' he has not 
ſufficient Effects of B.'s in his Hands. Decrecd, and affirmed in the 
Houſe of Lords, between Caſs and Rudell, 2 Vern. 280. 


(E) Concerning the Manner and Time of per- 


koꝛming Agreements, 


1. F an Agreement be to quit the Poſſeſſion of Lands, the Court 
will not decree a Conveyance of the Lands themſelves; but if 

the Agreement was to convey Lands, the Court would have deereed 
the Agreement, tho' the Party was not appriſed what Eſtate he had 
in the Lands. Lord Keeper, Hill. 1682, between Gerard and Faux, 
1 Vern. 121. | 
H | 7 2. If 
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2, If a Bill be brought to have a Covenant decrecd 77 Spetie, 
whereby the Plaintiff was to have a Pit in the Defendant's Ground 
for digging of black Stone, and that when the old one failed, he 
might fink a new Pit; and with a farther Covenant, that there ſhould 
be no other Pit there; and it appears in the Cauſe, that the Defen- 
dant, and thoſe under whom he claims, had been in Poſſeſſion of a 
Pit there, and had uſed the fame for above ſixty Years paſt; the Court, 
inſtead of Decreeing the Covenant 72 Specie, will diſmiſs the Bill. 
Hill. 1690, between Scole field and IW hitchead, 2 Vern. 127, 

If A. articles to fell Lands to B. (who was his Agent, and 
greatly intruſted by him in the Management of his Eſtate) for 15 00 J. 
the whole Money to be paid, or ſo much Land returned as would 
make up what he paid ſhort of the 15000/. and A. conveys Part of the 
Lands to B. and by his Perfuaſton values that Part at an Undervalue, 
alledging it was not material to mention the very Sum, in Regard he 
was to make up the whole 150co J. and then B. ſells this Part to C. 
arid then would have returned ſo much of the Reft as would make up 
the 150001, tho' the Sale to C. ſhall ſtand, yet the Articles ſhall bo 
ſet aſide as unreafonable; and the rather, becauſe . had not paid the 
Money, or returned the Value in Lands, according to the Fime pre- 
fixed. Decreed, and affirmed in the Houſe of Lords. Mich. 1690. 
between Broom IWhorwood and Simpſon, 2 Vern. 186. 

4. If one is bound to transfer 300 J. Eaſt-Iudia Stock before ſuch 
a Time, which he neglects to do, and the Stock is much riſen, he ſhall 
be obliged to transfer the Stock i Specie, and account for all Divi- 
dends from the Time that it ought to have been transferred. Mich. 
1700, between Gardner and Pullen, 2 Vern. 394. 

. If J. covenants on his Marriage to purchaſe Lands of 200 J. a 
Year, arid ſettle them for the Jointure of his Wife, and to the firſt, 
Cc. Sons of the Marriage; and he purchaſes Lands of that Value, 
but makes no Settlement; and on his Death the Lands deſcend on 
his eldeſt Son ; if the Son brings a Bill for a Specitick Performance 
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ol the Agreement, the Lands deſcended will be decreed a Satisfac- 5 
tion of the Covenant. Trin. 1706. between JVilcocks and JWilcocks, | 
2 Vern. 558. | g 


(F) Where the Perſon oz Eſtate will be made 
liable to a Covenant oz Agreement. | 


1. IF a Man hath Lands ſubject to the Payment of a Rent-Charge, 
1 and grants Part of the Lands to B. and covenants that that 
Part ſhould be diſcharged of the Rent; yet this is not ſuch a Real 
Covenant, that ſhall run with the Land, and charge the other Lands 
with the whole; but it is enly a Perſonal Covenant which muſt 
charge the Heir only. in Reſpect of Aﬀets. Mich. 1656. between 
Cook and Arnndel, Hard. 87. deerecd iu Scaccario, 1 Chanc, Ca. 212. 
Like Point decreed cont. | 

2. A Purchaſer of the Crown-Lands, in the 'Time of the late 
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Wars, ſells Part to the Plaintiff, and covenants to make further 
Aſſurance, and he on the King's Reſtoration had a Leaſe for Years 4 
made to him under the King's Title; and he was deereed to ailign q 
his Term in the Part he ſold. Fill. 27 Car. 2, betwecn ay lor and | 1 
Debar, 1 Chan. Ca. 274. 2 Chan. Cu. 212. F. C. 5 1-1 F 
1 + 5 3. if 
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3. If a Man covenants to ſettle Lands, or an Annuity - out of 
Lands, and he afterwards purchaſes Lands, having no Lands before, 
and deviſes it, and dies, this purchaſed Land ſhall, notwithſtanding, 
be liable to the Covenant. Paſch. 1689. between Tooke and Haſtings, 
2 Vern. 97. ; | 

5 - 7 K. his Wife being ſeiſed in Right of the ſaid K. of two 
pieces of Ground, by Indenture, 25 Zanuary 1622, did grant a Wa- 
tercourſe to one F. H. and his Heirs, through the ſaid two, Pieces 
of Ground; and by the Deed did covenant for them, their Heirs and 
Aſſigns, from Time to Time, to cleanſe the fame, and that all Fines 
and Recoveries levied and ſuffered, or to be levied or ſuffered of the 
ſaid Grounds, ſhould be and enure to the Strengthening and Con- 
firming the ſaid Watercourſe, according: to the ſaid Grant; and af- 
terwards a Recovery was had, and a Deed executed, declaring the 
Uſes to be as aforcſaid ; the Watercourſe by meſne Aſſignments 
camo to the Plaintiff, and the faid two Pieces of Ground to the De- 
fendant, who built on the ſame, and much heightened the Ground 
which lay over the ſaid Watercourſe, and made.it much more charge- 
able and inconvenient to repair; and as it was alledged (and in 
Part proved) the Building had much obſtructed the ſaid Watercourſe; 
ſo the Bill was for eſtabliſhing the Enjoyment of the ſaid Wa- 
tercourſe, and that the Defendant, and all claiming. under bim, 
might from Time to Time cleanſe the fame, according to the Co- 
venant: Twas objected, that the ſaid Covenant being a Perſona} Co- 
venant, was not at all ſtrengthened by the Recovery, and that the 
Plaintiff, and thoſe under whom he claimed, being ſenſible of it, had 
for forty Years cleanſed the ſame at their own Charges: But the 
Court was of Opinion, that this was a Covenant which run with the 
Land, and made good by the Recovery; and that tho the Plaintiff 
had cleanſed the fame at his own Charge, whilit it was eaſy to be 
done, and of little Charge; yet ſince the Right was plain upon the 
Decd, and the Cleanſing made chargeable by the Building, it was 
reaſonable the Defendant ſhould do it; and decreed accordingly, 
and gave the Plaintiff his Coſts Hill. 1691. between Holmes and 
Buckley. | 30 frond [ith 


(G) Where there may be Relief when the A- 
greement is not ſtrictly perfozmed, 


1. 7 S. having purchaſed Church-Lands in Fee, under the Title 
of the Uſurper, ſold the ſame to the Defendant's Teſtator, and 
covenanted that he was lawfully ſeiſed, &c. the Church being re- 
ſtored, and the Eſtate made void, J. S. was relieved againſt this 
Covenant; there being ſome Proof, that at the Time of Sealing, 
the Plaintiff, 7. S. declared he undertook for his own Act only. 
Mich. 14 Car. 2. between Dr. Caldcot and Hill, 1 Chanc. Ca. 15. and 
a like Caſe ſaid to have been decreed about fix Months before. 
2. A.ſells to B. with Covenantsonly againſt A. and all claiming by, 
from or under him; . ſecured the Purchaſe-Money ; but before the 
Payment the Land was evicted, but not by any Title under 4. but 
by a Title Paramount; B. ſued to be relieved, that he might not be 
forced to pay, ſeeing the Land was loft, and was relieved. Auong- 


mus, 31 Car. 2. Chanc. Cd. 19. reported ex relatione Churchill. u 
3. 
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3. If a Creditor agrees with his Debtor to take leſs than his 
Debt, ſo that it be paid preciſely at ſuch a Day, and the Debtor 
fails of Payment, he cannot be relieved; for per Lord Keeper, CU 
eſt dare ejus eft diſponere. Mich. 1683. between Sercel and Miuſſon, 
1 Fern 210. 1 Chanc. Ca. 110. S. P. arguendo. 

4. If Money be lent on a Mortgage at 5 per Cent. and the Mort- 
gagor covenants to pay 6 per Cent. if he made Default for the Space 
of ſixty Days after the Time of Payment; if he makes Default, the 
Court will not relie ve, this being the Agreement of the Parties. 
Hill. 1690. between Lord Hallifax and Higgins, 2 Fern. 134. 

5. If a Leſſee for a long Term of Years covenants to lay out 200]. 
upon the Premiſſes, within the firſt ten Years, and lays out but 3o/. 


and after thirty Years of the Leaſe are expired, the Leſſor brings an 


Action of Covenant, and recovers 150/. Damages, Equity will nci- 
ther relieve againſt the Damage, nor decree the Money to be now 
laid out in Improvements; for per Lord Chancellor, tho' the Da- 


mages ſcem exceſſive, yet the Jury were proper Judges; and to de- 


cree it to be laid out now the Leaſe is almoſt expired, is not proper, 


for it is probable the Leſſee would not be ſo careful in laying it out 
in laſting Improvements, as he would be, were it laid out at firſt. 
Paſch. 1685. between Barker and Holder, 1 Yen. 316, 317. 

6. If A. agrees with B. to purchaſe a Copyhold for two Lives, 
and pays 200 /. in Part, and is to pay the Remainder in three Months, 
and then to name his Lives, and take up his Copy; a Court is held, 


and the three Months expire, and B. dies ſuddenly, and the Manor 


comes to one who is not bound by the Agreement; the Executor of 
B. will be decreed to repay the Money, altho' it is inſiſted, that it 
was 4.s own Laches, that he did not take up his Copy. Mich. 1687. 
decreed between Aebi. and Keen, 1 Vern. 472. 

7. A. intruſted by H. to receive Intereſt on Tallies, receives the 
Principal and fails, and afterwards compounds with his Creditors, 
but B. would not come in without having a greater Compolition, 
which A. agrees to give; J. brings a Bill to be relieved againſt this 
underhand Agreement; but he having been guilty of a great Fraud 
and Breach of Truſt, and he by the ſaid Agreement having pro- 
miſed to make ſome Satisfaction, it was held that he was not inti- 
tled to any Relief. Hill. 1707. between Small and Brachley 


2 Fern, 602, 
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Amendment. 1 80 7 


(A) Jn what Caſes to be allowed. ys 


I, A Bill may be (a) amended where there are not proper Parties (% If there 
made Defendants to the Suit. 3 CHanc. Rep. 92. be any O- 

| AU Os nn ion verfight or 
Miſtake in the Bill, which requires Amendment before the Defendant's Appearance, it — be a- 
mended upon Motion, without pay ing Coſts; but if it be amended after Appearance, Coſts muſt be 
paid: The Coſts upon a Demurrer, put in for a Slip or Miſtake, are twenty Shillings, which being 
paid, the Party may amend without Motion; bur if any new Matters ariſe after the Cauſe is at Iſſue, 
which is neceſſary for the Plaintiff to ſet forth, this is regularly done by Filing a Supplemental Bill, 
which the Court will admit upon Motion and Affidavit of ſuch new Matter. | 


2. So where ſome Tenants of a Manor brought a Bill againſt the 
Lord, to eſtabliſh certain Cuſtoms ; and he demurred, becauſe all 
the Tenanrs were not made Parties, either as Plaintiffs or Defen- 
dants; and the Court gave them Leave to amend their Bill, and to 
add as many more Plaintifls as would give them Letters of Attorney 
ſo to do; and as to the Reſt, to make them Defendants. Nel. Chanc. 
Rep. 114. 
4 The Plaintift ſet forth a Conveyance in his Bill, without Date, 
Day, Month, or Year ; and upon Demurrer the Court gave him Leave 
to amend. Nel. Chanc. Rep. 260. 
4. The Defendant moved to amend her Anſwer, upon Affidavit, 
that the Matters untruly ſet forth, were added in the Margent of 
the Draught after ſhe had peruſed it; and ſo ſhe was thereby ſurprized ; 
and it being alledged, that no Replication was filed prout Cer- 
tificate and Affidavit of Notice of this Motton being read, and the 
Plaintiff making no Defence, it was ordered that ſhe (b) amend her (b) The De- 
Anſwer in the ſaid Matters miſtuken. Between Chute and Lady fendantmay, 


Dacre, 1 Chanc. Ca. 29. And the like Liberty ſaid to be given in u No- 


a rice, move 
Lord Cooentry's Time. to amend his 


Aniwer in a 
ſmall Matter; but if it be in a material Point, he muſt give Notice of the Motion for ſuch Amend- 
ment to the Plaintifl's Clerk or Solicitor; and tho' it be in a material Point, and after Iſſuc joined, 
yer the Court will, on Affidavit of Surprize, and Payment of Coſts, allow of an Amendment. 


5- The Defendant, by her Anſwer, having conſented that an A- 
ward made by her Father might be confirmed, deſired Leave to a- 
mend her Anſwer in that Particular, having made Oath that ſhe 
never 


4 — eee! ea, r ee an 1 
3 Amendment. 
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never read the Award, and that ſuch Anſwer was prepared by her 
Father, who had wronged her in the Award; but the Court refuſed 
to give her Leave to amend her Anſwer. Harcourt verſus Lady An- 
derſon, 2 Vern. 434. One Reaſon ſeems to be, becanſe the Father was 
an Arbitrator of her gun Chuſiug. 

6. A Recognizance entered into to abide ſuch Order as ſhould be 
made upon the Hearing of the Cauſe, being put in Suit againſt . 
who was one of the Sureties ; it fell out, that in the Title of the 
Order for confirming the Report, the Words Et U were omitted; 
the Defendant at Law took Advantage thereof, and pleaded there 
was no ſuch Order made in the Cauſe; and the Plaintiff perceiving 
the Miſtake, obtained an Order from the Maſter of the Rolls to a- 
mend the Title of the Order, by adding the Words Et Ux', which 
was afterwards confirmed by my Lord Keeper, altho' it was to charge 


a Surety. Trin. 1700. between Spearing and Lynn, 2 Vern. 376. 


7. But in a Cauſe where the Defendant had anſwered, and the 
Witneſſes were examined, it happened, that in the Title of the In- 
terrogatories, the Plaintiff was called Thomas inſtead of John, and 
the Court would not allow the Depoſitions to be read, nor the Title 
to be amended, although moſt of the Witneſſes were, ſince their 
Examination, gone to Sea. Between White and Taylor, 2 Vern. 435. 
But Quære, for this feems only a Miſtake of the Clerk, whoſe Er- 
rors are frequently amended, the better to carry on the Juſtice of 
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Annuity and Rent-Charge. 


(A) Ghat ſhall be conſtrued a good Annuity oz Bent⸗ 
Charge, and whoſe Perſons and Eſtates made liable. 

(B) Pow far a Coutt of Equity will aciff, and give a 
Remedy fo2 Recovering an Annuſty dz Kefit-Charge . 
when there is none at Law; and here of Appoztionment 
and Extinguichment. | 


* Dire 
= ww © * " * 4 


(A) What ſhall be conſtrued a good aun 02 
Rent-Charge, and whoſe Perſons and Eſtates 
made liable. 55 


Man deviſes all his Lands for the Payment of his Debts, 
and deviſes an Annuity out of a certain Town, which 
tho Truſtees ſell; and it was decreed, that the Annuity 
ſhould iſſue out of the other Lands unſold, there being 

ſufficient to pay the Debts. 1 Chanc. Ca. 295. 

2. An Annuity of 20 J. per Aunum, was deviſed out of a Rectory, 
and the Glebe being but of forty Shillings per Ann. Value, and the 
Tithes not liable to a Diſtreſs by (a) Law, the Court decreed the 
whole Rectory to be liable. 1 Chanc. Ca. 79: 


(a)Of Things 
which lic in 
Grant and 


not in Tenure, no Rent can be reſeryed which will be liable to a Diftreſs, as Adyowſons, Tithes, Fairs, 


Franchiſes, &. 1 Inſt. 44. 


3. If a Man covenants to ſettle Lands of ſuch a Value, or an An- 


nuity out of Land, and he has no Land at the Time, but purchaſes 
Lands afterwards, which he voluntarily deviſes, yct the Lands ſhall 
be liable to the Annuity in the Hands of the Dovitte. Between Tooke 

and Haſtings, 2 Vern. 97. X | 
4- A Man having debauched a young Woman, and intending af- 
terwards to put a Trick upon her, ſettled an Annuity upon her of 
30 l. per Aunum for Life, out of an Eſtate which he had nothing to 
do with; yet the Court of Exchequer decreed him to make it good 
out of an Eſtate which he had of his own; and this Decree _=_ 
aftcr 
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Annuity and Rent-Charge. 


by | 


afterwards affirmed on Appeal to the Houſe of Peers. Cited in the 


Marchioneſs of Anandale verſus Harris, Trin. 1727. and ſaid to 
have been adjuded about a Year before. 

5. A. is Tenant in Tail, ſubje& to a Rent- Charge to B. for Life; 
H. and 4. died, the Rent-Charge ꝓeing in arrear; and the Queſtion 
was, whether the Iſſue in Tail is liable to the Executor of B. within 
the Statute of 32 H. 8. to pay the Arrears incurred in the Life-time 
of his Anceſtor; and my Lord Chancellor ſeemed to be of Opinion, 
that the Heir was not liable; he no rie poder the Tenant in 
Tail, tho if the Rent-Charge e G55 nued, he would be liable to 
be diſtrained for the whole Arrear, which was Summum Jus; and 
tho' this Caſe ſhould be within the Statute, yet he ſaid the proper 
Remedy againſt the Iflue in Tail was at Law. Between Lord Fair- 


fax and Lord Derby, 3 Fern. 612. 


(B) How far a Court of Equity will aſſiſt, and 
give a Remedy fo2 recovering an Annuity 
o: Rent-Charge; when there is none at 
Law; and here of Appoꝛtionment and Ex⸗ 
tinguiſhment. 


1. A Rent of 1. 14 J. per Ann. was granted by King V. 6. to 
Eaton College, iſſuing out of certain Lands; the Bill ſug— 
geſts, that the College did not know where the Lands lay, ſo as to 
enable dem to diſtrain, and therefore pray that the Executor of the 
Tertenant may be anſwerable for the Arrears, which the Maſter of 


the Rolls thouęlit reaſonable, in Reſpect that the Perſonal Eſtate was 
increaſed thereby ; and decreed it accordingly. . Between Eaton Col- 


lege and Beanchamp, Hill. 20 Car. 2. 1 Chanc. Ca. 121. 

2, Ihe Bill was for ſecuring the Payment of 5 J. per Ann. Rent, 
and likewiſe the Arrears thereof, ſuggeſting, that the Deeds by 
which it was granted were loſt ; and there being Proof that it was 
conſtantly paid before the twelve laſt Years, the Maſter of the Rolls 
decreed the Arrears and growing, Rent, ſaying, it was reaſonable, 
becauſe it did not appear what Kind of Rent it was, and ſo no Re- 
medy at Law. 1 Chanc. Ca. 120. Zines 8 a 

3. So where a Bill was brought, ſuggeſting, that the Plaintiff did 
not know the Nature of the Rent, nor the Boundaries of the Land, 
ſo as to be able to declare with Exactneſs; and the Court ſaid they 


_ would decrce it, but at the Importunity of the Defendant directed a 


Trial, whether there was any ſuch Grant, or not. Between Cox and 
Foley, 1 Vern. 359. 

4. Phe Plaintift ſuggeſts, that he having the Grant of a Rent- 
Charge iſſuing out of certain Lands, the Defendant to hinder him 
from a Diltre{s, converted the Prerniſſes into Tillage; and my Lo; d 
Chancellor directed to have it tried, whether there was any Fraud 
uſed to prevent the Plaintiff from diſtraining, and declared, if there 
was, he would grant Relief. Between Davy and Davy, Mic. 
2 Car. 2. I Chanc.Ca. 144. but if there be a Remedy at Law, Equity 
will rarely grant any, or change the Nature of the Rent. Yide 
1 Chance. Ca. 185. | 5 
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Annuity and Rent- Charge. 33 


5. If a Man grants a Rent- Charge out of all his Lands, and after- 
wards ſelleth the Lands by Parcels to divers Perſons, the Grantee of 
the Rent- Charge ſhall be reſtrained from Levying the whole Rent 


on one of the Purchaſers. Cary 3. i 


6. 4. on his Marriage; ſettled a Rent-Charge ori his Wife for her 
Jointure, and afterwards deviſed to the Wife Part of the Land fo 
ſettled; and it was held that there ſhould be no (a) Apportionment, * 
. . — 4 
for the Deviſe was intended her as an Advantage; and it was not there can be 
declared to be in Satisfaction of her Dower, and therefore ſnhe may no Appor- 
diſtrain for the Rent on any Part of the Land. Between Knight en of 
and Calthorp, Mich. 1685. 1 Vern. 347. © Charge, be- 
| \ a cauſe it is an 
intire Thing. 1 Rol. Abr. 234. As if the Grantee purchaſe Part of the Land, he cannot bring a Writ 
of Annuicy, becauſe he muſt declare on the whole Deed. Co. Lit. 148. Likewiſe if Part of the Land, 
out of which the Annuity iſſues, is evicted by a prior Title, there can be no Apportionment ; but then 
the Reſt of the Land is chargeable, or the Party ma bring a Writ of Annuity. 1 Inſt. 148, But by 
the A of God it may be apportioned ; as if Part of the Land out of which the Rent iſſues deſcend 
on the Grantce. 1 Rol. Abr. 236. | | 


7. If 4. hath a Rent-Charge iſſuing out of certain Lands, and B. 
having Notice of this Rent, purchaſes theſe Lands amongſt others; 
and after B. ſells the other Lands, and alſo ſome few Acres of the 
Land charged by General Words, and deſires 4. and her Husband to 
join in a Fine to the Purchaſer, aſſuring her it would not prejudice 
her, which was accordingly done; though the Rent by 4.'s Act was 
extinguiſhed; yet becauſe there was no Conſideration given for, or 
Agreement to extinguiſh the Rent, ſhe ſhall be relieved. 1 Chanc. 
Ca. 273. | | 

8. A. ſeiſed in Fee of a little Meſſuage of 8 J. per Annum, and 
poſſeſſed of a Perſonal Eſtate of 250 J. Value, deviſed ſeveral Lega- 
cies, and gave his eldeſt Son B. the Plaintiff, 5 J. a Year for forty 
Years, if he ſhould ſo long live, and deviſed to his ſecond Son C. 
the ſaid Meſſuage in Tail, and made him his Executor and Reſi- 
duary Legatee. C. during his Life, paid the Annuity, but being 
now dead, his Wife and Exccutrix inſiſts, that there being no 
Charge on the Lands by the Words of the Will, and that ſhe not 
having Aſlets, is not obliged to pay the Annuity; and further al- 
ledges, that her Husband having docked the Intail, and conveyed 
the Premiſles to J. S. in Truſt for the Plaintiff, for the Securing the 
Payment of 50 J. which he borrowed of him, his Right, if he had 
any, is by the ſaid Mortgage extinguiſhed ; but notwithſtanding the 
Court decreed the Annuity, together with the Arrears, to be paid, 


> and an Account of the Profits of the Eſtate to be taken for that 


Purpoſe, and ſaid, that the Executor being Deviſce of the Land, 
made the Land liable; and as to the Objection of his having (b) ex- (4) If the 


tinguiſhed his Right by Acceptance of the Mortgage, it had no Grantee of a 
Foundation in a Court of Equity. Between Elliot and Hancock, uche 


urcha ſes 


Trin. 1690. 2 Fern. 143. art of the 


Land out of 


Wich the Rent iſſues, he ſhall never afterwards have a Writ of Annuity, for his Remedy is extin- 


guiſhed by bis own Folly. Poph. 86. Co. Lit. 148. 
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CAP. VII. 


Anſwers, Pleas, Demur⸗ 
rers, &c. 


(A) Mhat ſhall be a full and ſufficient Anſwer. 

(B) Where the Party may conclude, charge oz diſcharge 
himſelf by his Anſwer, | 

(C) What (all be a good Plea, and well pleaded, 

(D) Chat ſhall be a good Cauſe of Demurrer, | 

(51 ns Pleading, and Demurring to the ſame 

(F) Concerning the Replication. 


As to the Manner of compelling a Defendant to Anſwer, at what 
Time, and Anſwering upon Interrogatories, vide Title Pzoceſs, 


(4) What ſhall be a full and ſufficient Anſwer. 


HERE in a joint and ſeveral Anſwer by A. and P. ; 
if 4. for himſelf Anſwers, and B. fays that he hath * 
peruſed the Anſwer of 4. and believes it to be ; 
true, ſuppoſing B. charged with nothing of his own 5 
(a) An An- Knowledge, ſuch a relative Anſwer is (a) ſufficient, but it is other- 7 


2 * wiſe where the Defendants anſwer ſeverally. Between J/alker and 


charged as a Norton, Har d. 10 5. 


Defendant's | 5 
own Fact, muſt regularly be without ſaying, To his Remembrance, or, As he belicveth, if it be laid 


to be done within ſeyen Years before, unleſs the Courr, upon Exceptions taken, ſhall find ſpecial Cauſe 
to diſpenſe with ſo poſitive an Anſwer; and if the Defendants deny the Fact, he muſt traverſe or deny * 
it (as the Cauſe requires) directly, and not by Way of Negative pregnant; as if he be charged with the E 
Receipt of a Sum of Money, he muſt deny or traverſe, that he hath not received that Sum, or any 5 
Part thereof, or elſe ſet forth what Part he hath received; and if a Fact be laid to be done, with di- 
vers Circumſtances, the Defendant muſt not deny, or traverſe it literally, as it is laid in the Bill, but 
muſt Anſwer the Point of Subſtance politively and certainly. Clarenden's Orders, 18 Car. 2. g 
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Anſwers, Pleas and Demurrers. 
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2. In a Bill for Tithes of Conies by Cuſtom, the Defendants by 
Anſwer deny the Cuſtom, but do not diſcover, how many Conics 
they killed, nor the Value of them; yet it was refolved well enough, 
(the rather, becauſe the Demand was againſt Common Right) for 
there being a full Anſwer given to the Thing in Demand, till that 
be tried, the Defendants are not bound to diſcover; and if it ſhould 
be otherwiſe, the Defendant, by afeigned Suggeſtion, might be forced 
to diſcover any Thing; but if in ſuch Caſe the Matter be found againſt 
the Defendant, he ſhall after be examined upon Interrogatories. 
Paſch. 13 Car. 2. between Randall and Head, Hard. 188. | 

3. But where there is no ſuch great Inconvenience, as upon a Bill 
againſt an Exccutor to diſcover Aſſets, he muſt Anſwer, tho he de- 
nies the Debt, becauſe it concerns the Act of another. Hard. 188. 

4. If a Bill be brought againſt 'Three for a joint Demand, and 
one of them by Anſwer ſays, he believes and hopes to prove tho 


Debt paid; and the Cauſe is heard on Bill and Anſwer as to him, 


the Plaintiff can have no Decree; for tho' the Defendant does not di- 
rectly ſwear that the Money is paid, yet his Anſwer muſt be taker 
to be true, becauſe the Plaintiff, by not replying to him, has exclu- 
ded him of the Benefit of his Proof; and the rather, becauſe it ap- 
pears a Piece of Cunning in the Plaintiff to proceed againſt him, who 
was moſt ignorant of the Matter; but upon Payment of Coſts he 
may reply to the other Defendants. Hill. 1682. between Barker and 
Wyld, 1 Vern. 140. Dae Oven i 

5. On Exceptions to an Anſwer, the Defendant having ſworn he 


received no more than the Sum of to his Remembrance, it 


was allowed to be a good Anſwer. Between Hall and Bodily, 
1 Fern. 470. | 21 llt Forut: ifs 2.4 
6. If the Plaintiff excepts to the Anſwer, and the Exceptions are 


referred, and the Maſter certifies the Anſwer inſufficient in the Points 


excepted to, and then the Defendants fully anſwer the Charge of the 
Bill; but in Truth the Exceptions are longer than the'Biil; and the 


Maſter, upon a Reference of the ſecond Anſwer, reports the Anſwer 


inſufficient in the Points excepted unto, and the Defendants except 

unto the Report, and infiſt, that they had anfwered well, having 

anſwered all the Matters of the Bill ; yet they ſhall Anſwer all 

the Matters of the Exception as well as of the Bill, they not ha- 

"_ excepted tothe firſt Report. Between Criſpe and Nev, 1 Chanc. 
A. 60. 

7. If there are two Defendants to a Bill, and one of them puts in 
an inſufficient Anſwer, which is ſo reported, and on Exceptions to 
the Maſter's Report, his Report is confirmed by my Lord Chancel- 
lor; and afterwards the other Defendant puts in juſt ſuch another 
Anſwer, and inſiſts on the ſame Matter; the Court, for avoiding of 
Delay, will judge of the Inſufficiency of this ſecond Anſwer, with- 
out ſending it to a Maſter. 1 Fern. 74. 


(B) CUhere 


* — * 


* — _— 
— 4th th. - 
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Anſwers, Pleas and Demurrers. 


(B) Where the Party may conclude, charge oz 
diſcharge himſelf by his Anſwer, 


I, HE Plaintiff brought a Bill againſt the Defendant to redeem, 

or be forecloſed ; the Defendant, in his Anſwer, offered to 
pay the Plaintiff what was due on his Mortgage; but finding after- 
wards that there was a Mortgage prior to the Plaintiff's, and that the 
Mortgagor had made a Deed of Truſt of theſe Lands for the Pay- 
ment of his Debts ; and that the Creditors had obtained a Decree 
that they ſhould be paid in Proportion with the Plaintiff, he would 


willingly retract; but tho' it appeared that the Circumſtances of the 


Caſe were thus varicd, yet the Maſter of the Rolls held the Defen- 
dant to the Offer in his Anſwer. Paſch 1687. between Holford and 


Burnell, 1 Vern. 448. | 
2. But where a Perſon having ſworn in his Anſwer, to avoid a Se- 


queſtration, that he was ſatisfied a Debt owing to him in a Bill now 


brought by him for the ſaid Debt; the Maſter of the Rolls would 
not ſuffer that Anſwer to be read againſt him. Mich. 1669. between 
Jones and Lenthall, 1 Chanc. Ca. 1 54. | 

3. Where the Defendant pleaded himſelf a Purchaſer for a va- 
luable Conſideration, without Notice, as by the Deed, &c. ready to 
be produced, may appear ; and upon arguing the Plea, it was order- 
ed to ſtand for an Anſwer; and it being moved, that the Defen- 
dant might leave the Deed with his Clerk in Court, that the Plain- 
tiff might have the Sight and Peruſal of it, purſuant to the Offer 


in his Anſwer, and though the Bar (being asked by the Court 


how the Courſe was) agreed, that by his Offer the Defendant had 
made the Deed Part of his Anſwer; and therefore it had been the 
Courſe to order it to be produced; yet my Lord Chancellor ſaid, 
he would not bind the Plaintiff, being a Purchaſer, by the impro- 
vident Offer in his Anſwer. Mich. 1698. between Watkins and 
Hatchet. | 

4. It was ſaid per Cur, That the Caſe of Howard and Brow: 
was the firſt Caſe in this Court, where, becauſe a Man had charged 
himſelf by Anſwer, that this Anſwer ſhould be allowed as a good 
Diſcharge, and that it ought to be the laſt. 2 Fern. 194. Where au 
Accountant may charge or diſcharge himſelf by Anſwer, vide Title 
Account, Letter (B). 

5. If the Plaintiff conveys an Eſtate abſolutely to the Defendant, 
and he afterwards brings a Bill to redeem, and the Defendant in- 
fiſts, that the Conveyance was abſolute; but confeſles, that after the 
Money paid, with Intereſt, it was to be in Truſt for the Plaintiff's 
Wife and Children; and the Plaintiff replies to the Anſwer ; the 
Truſt will be decreed for the Benefit of the Wife and Children tho 
no other Proof of the Truſt; for it appears by the Defendant's, own 
Confeſſion, that he was not to have the Eſtate abſolutely. Paſch. 1693. 
between Hampton and Spencer, 2 Vern. 288, | 


2 = ) What 


EA 
V 


3 A Fe FE 55 
PE ae ͤ Be Ea tn 
Ss ate 3 
7 5 a n 
; IR 3 


ja er _ p 
4 OC Seat 3 2 , — 
** 7 n > 0 
5 Ss 


vs 
£ 
N 
35 
Ke 
6# 
a 
* 
3 
x: 
* » 
* - 
*. 
22 
. 
7 
I's x 
BY 
7 
f 
OY 
I 
” 
* 
2 
* 
3 
ME 
«47S 
<2 
. 44 
2 
py. 
ft 
15 
1 
88 
2 
Trp 
+£ 
Wo” 
H 
\ 8 
— 1 
TE 
4 
IX 
<4 
7 
by 
8 
5 
oy 
i 


r 3 323 ˙ ES FREIE 7 

Ss Fe ON RP tx RET AOey rr i 0y WT ok : 
£7 os Eno tt ing A iid =o Err Rego ts 
CER $3 Se © ee r * . 


— 


Anſwers, Pleas, and Demurrers. 37 


— 


(C) What ſhall be a good Plea, and well 


ti. TE Bill being to be relieved touching a Debt due to the 

| Plaintiff as Executor; the Defendant pleaded an Out- 
lawry of the Plaintiff in Bar, but the (a) Plea was over-ruled, the () Pleas in 
Plaintiff ſuing in auter droit as Executor. Killigrew and Killigreew, 1 


1 Fern. | Kinds, &. 
iſt, A Plea 


to the juriſdiction; tdly, A Plea to the Perſon; 3dly, A Plea in Bar, A Plea to the Juriſdiction 
muſt ſhew, that the Lands lie, that the Matters were tranſacted, or that the Party lives, out of the 
Power of the Court, and Reach of its Proceſs, as out of the Kingdom, or in a County Palatine, c. 
but for this, (vide Title Courts, and their Furiſdiction). A Plea to the Perſon, muſt ſhew that the Party is 
3 diſabled by Outlawry, Excommuynication, c. A Plea in Bar as it goes more to the Merits, and of- 
b ten cauſes a perpetual Diſmiſſion of the Bill, the Court will ſometimes order ir to ſtand for an An- 
ſwer. Plcas. of this Kind are various, as Acts of Parliament, Fines and Recoveries, Releaſes, Ec. 
Purchaſing without Notice; but Notice' muſt be denied. 1 Vern. 179. 2 Vent. 361. S. P. by Way of An- 
ſwer, and not by Way of Plea. 2 Chan. Ca. 161. And Note, That if there be any Fraud alledged in 
che Bill, it muſt be denied by Way of Anſwer, and not by Way of Plea. 1 Vern, 183. 


1 2. A former Bill depending was pleaded in Bar of a ſecond; but 
'  tho' both Bills were of the ſame Nature and Effect, yet as the latter 
had ſome new Matter, Ordered, that being the Plea was good, the 
Plaintiff ſhould pay the uſual Coſts of a Plea allowed, but the De- 
fendant to anſwer the ſecond Bill, and the former Bill diſmiſsd with 
twenty Shillings Odſts, Between Crofts and Mortley, Mich. 26 Car. 1 
1. Chan. Ca. 241. 4 50 1 . 
z. The Bill being to have an Account of a Truſt, the Defendant 
pleaded he was intruſted for three Children, 918. for the Plaintiff 
and his two Brothers, and that the other Two not being made Par- 
tics, he was not bound to anſwer ; for otherwiſe he might be thrice 
called to an Account for the ſame Matter, and the Plea was allowed. 
Between Haune and Steevens, 1 Vern. 110. Ibo are to be Parties 
to the Suit, vide Title Bill, Letter (B). VOTE aireoy 
4. 'ihe Plaintift intitles himſelf as Adminiſtrator ; the Defendant 
pleads the Plaintiff is not Adminiſtrator; it was objected, this was 
a negative Plea: Per Cur, Allow the Plea, it is a good Plea in A- 
batement at Law. Between /in and Fletcher, 1 Vern. 473: 

5. The Bill was, that the Plaintiff's Father, by Settlement on his 
firſt Marriage was only Tenant for Life, or elſe 'Tenant in ſpecial 
Tail, and the Plaintift was the eldeſt Son of that Marriage, and 
that the Defendant claimed by a ſubſequent Settlement, having No- 
tice of the firſt; the Defendant pleaded a Fine levied by the Fa- 
ther, and ſet forth her Title under the ſecond Settlement, and in- 
ſiſted ſhe was a Purchaſer ; but did not plead ſhe had no Notice of 
the firſt Settlement. Lord Keeper :. The Bill being in the Disjunc- 

tive, the Defendant might take it either Way; and having pleaded 
a Fine, which is a Bar, | ſuppoſing the Father to be Tenant in 
Tail, allowed the Plea. Between Creſſet and Kettleby, Hill. 1683. 

1 Vern. 219. 48 Vein 300 2 412 | 
6. Two of the Defendants, being the Officers of the Exchequer, 
plead the Privilege of the Exchequer; but the Plea was over-ruled, 
becauſe there was a third Defendant, who had no Right of Privilege. 
| L Between 
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Between Panſhaw and Fanſhaw, Trin. 1684. 1 Fern. 246. Vide 
Title Pꝛivilege. 3 F 

7. Ia Bill be brought for am Account of the Profit, df. Mines 
and the Defendant pleads a ſpeeial Act of Parliament, which gives 
an excluſive Juriſdiction of all Matters ariſing within the Mines to 
the Courts of 4. but does not aver there is a Court of Equity, 
there the Plea will be over-ruled. Between Strode and Little, 
1 Vern. 58. 75717 | | Sls LORD 

8, If a Bill is brought to be relieved upon a Truſt, and charges 
the Deferidant with Notice of the Truft; before the Taking of his 
Conveyance, the Defendant, by Way of Anſwer, may deny the No- 
tice and plead he is a Purchaſer for valuable Conſideration, with- 
out ſhewing what the Conſideration was; tho' it was objected, that 
5 I. is a valuable, tho! not an equitable Conſideration; but where the 
Bill charges Notice before the Defeiidait took his. Cohyeyance, and 
the Defendant, by Way of Anſwer, denies the Notice at the Time 
of his Purehaſe or Contract, and pleads he is a Ptirchaſer, Oc. this 
Plea is naught, being founded upon the Anſwer, which denies only 
Notice at the Time of the Purchaſe; which may be underſtood 
of the Contract, and not of the Execution of the Conveyances. 
Mich. 1 Car. 2. between Moor and Mayhew, 1 Chun. Ca. 34. 

9. The Plaintiffs being Mortgegees, the Bill was to diſeover Set- 
tlements, and what Eſtate the Mortgagor had in him; to this Bill 
the Defendants pleaded two feveral Settlements, whereby the Mort- 
gagor -Was only Tenant for Life; but the Plea was over-ruled, be- 
cauſe the Defendants did not offer, by Way of Anſwer, to admit 
the Tenant for Life to be dead, that ſo the Plaintiff might try the 
Validity 6f thoſe Settlements at Law; for if they ſhould expect 
till the Tenant for Life was dead, their Witneſſes that could prove 
the Fraud might be likewiſe dead; beſides, the Defendants pleaded 
thoſe Settlemenits to be made after Marriage, in Purſuanee of Pro- 
miſes and Apreetterits made before Marriage, and did not ſet forth 
what thoſ6 Promiſis or Agreements were. Hill. 1682. Tod Keeper 
G al verſus Hild & al, 1 Vern. 19. 

10. A Plea of à Purchaſer for a valuable Conſideration over- 
ruled, becauſe the Defendant did not alledgt Seiſin and Poſleſ- 
ſion in the Perſon from whom he bought. Tin. 1684. between 
Tregamium and Moſſe, 1 Fru. . 
1. The Bill was to be relieved touching certaif Lands, which 
the Plaintiff claimed Title to las Heir on the Part of his Father; 

the Defendant pleaded, that the Mother was the Purehaſer of thoſt 
Lands, and that the Defendamt was Heir on the Part-6f the Mother; 


i* but it being not pleaded that the Defendant Was Heir of the Whole 
i Blood to the Mother, (and in'/Fa& he Was only of the Half Blood 

% : to the Mot her,) for that Rexſom the'Plea was over-ruled. FI, 
| | 1686. bi:tween Addiſon and Hindmarſh, i Fru. 442. * art 


12. The Defendant pleads, that the Plamtiff brought a former Suit 
for the ſame Matters, which Suit is ſtill depending for ought: be 
knows. to the contraty ; for the'Plaintiff it was inſiſted, that this Plck 
was not good, becautc he does not politively aver, that the former 
Suit is ſtill depending; and no Iſſue can be taken upon his Knowledge 
to the contrary ; but the Maſter:of the Rolle allowed the Plea, Be 
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depending; but the Plea ought to, laye been referred de ene 
examine” whether there was a formen Suit depending for 
Matter, or hot; and ſaid, there needs no poſitive Averme 


is always put in without Oath. x Fern. 33 2. vide Hard. 160, where 


@# 5 


GILES, 2424 4 SOLE Iv LD 

14. One Pordant bad brought : Bill in this Court 70 the 
e 114 ſold a lixth. 

ants ta the Plaintiff 


ſtill depending; but becauſe he had not averred, thes the, Defendaats 


diſallowed; for it is no Suit depending till the Parties have appeared, 
or becti ſerved to aj . of Parchment thrown in- 
to the' Office, which may lie there for ever, and never come. to a 
Suit ; bat if the former Suit depending had been wel A te 
Court was clear of, Opinion it would haye becn a good lea, tho 
the Bill was brought by another, Perſori, and not by the 9 Diane 
tiff; for elſe the Plaintiff in the other Suit, after his pill brought, 
might affign his Sharcs to twenty ſeveral Perſons, who might cach 
of them bring ſevera] Bills, and ſo harraſs he Dekade t Fob what 
the firſhSuit was ſufficient, Triz. 17 29. between Moor and Welſh 
Copper Company, __ 5 Es tins e e 
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D) What ſhall be a good Cauſe of Demurxer. 
1. IF. in a Bill brought againſt B. id # 
forth that he is Keepet of G. Caſtle, And Prays 7; ley dF 

to the 


Cc. this Bill is nadght, becauſe it concerns Things of diſtintt Na- 
tures, and is brought agathſt ſeveral Peron, wh h will, oc 
ſeverdl Anfivers and Examinations; atid if füfcred to be put all ih 


tiff's Bill 
1 Deten 10 kt Matters, 
et the Demurrer was over-ruted; becauſ the Plaintiff, by * Bill, 


cndant 


2. But where tht Defendant denturred; bècduſè the plain 10 
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z. Where a Man demurs, for that the Bill contains ſeveral Mat- 
ters not relating one to the other, and in ſome whereof the Defen- 
dant is not concerned, if by Anſwer the Defendant doth more than 
barely deny Combination and Confederacy, he over- rules his De- 
murrcr. Trin. 1687. between Heer and Veſton, 1 Vern. 463. 

4. A Bill was exhibited againſt the Defendant, to have her diſco- 
ver, whether ſhe was married ſince the Death of her Husband; to 
which ſhe demurred, and aſſigned for Cauſe, that ſeveral Goods and 
Chattels were deviſed to her by her Husband, which ſhe was to en- 
joy during her Widowhood only, and that a Diſcovery might amount 
to a Forfeiture of her Intercſt in them; and the Court allowed the 
Demurrer. 24 Car. 2. Monnins verſus Monnins, 2 Chan. Rep. 68. 
Vide Bills of Diſcovery, Title Bills. IS 

5. The Bill was to eſtabliſh an Agreement for a ſeparate Mainte- 
nance for the Defendant's Wife, and (amongſt other 'Things) prayed 
a Diſcovery of ſeveral Unkindneſſes and Hardſhips, which the De- 
fendant, as it was pretended, had uſed towards his Wife, to make 
her recede from this Agreement ; to which Diſcovery the Defendant 
demurred, for that it was not a Matter properly examinable or re- 
lievable in this Court; and the Demurrer was allowed. Mich. 1683. 
between Hincks and Nelthorpe, 1 Vern. 204. | 

6. A Bill being exhibited to be relieved againſt a Bond of the 
Teſtator's, ſuggeſting, that it was entered into without any Conſide- 
ration, it being only for that the Teſtator had unlawfully kept 
Company with the Defendant, and had a Baſtard by her; and a 
Demurrer to that Part of the Bill was allowed; although it ſeems 
by the Caſe to be admitted, that a Demurrer was not the proper 
Way to be relieved for Scandal, but that the Bill ought to be re- 
ferred, and the Scandal expunged. Mich. 1682. between Page and 
Neale, 1 Vern. 107. * 

7. If an Infant is intitled to the Truſt of Lands in Fee, which 
were deviſed to her by her Uncle, and ſhe marries without her Fa- 
ther's Conſent, and the Father brings a Bill againſt the Husband and 
Wife, and her 'Truſtecs, to the Intent a Proviſion might be made 
for her and her Children, out of theſe Lands, &c. and the Husband 
and Wife demur, this Demurrer will be allowed ; for it appears by 
the Plaintiff's own ſhewing, that he hath no Right either in Law 
or Equity to the Lands in Queſtion. Paſch. 34 Car. 2. between 
Micoe and Powell, 1 Vern. 39. But where a Husband is obliged to 
make a ſuitable Settlement on his Wife, vide Title Baron and 

eme. . 

1 8. In a Bill to be relieved againſt an Award made by ſome of 
the Members of the Company, touching the 2 of Freight 
due to the Plaintiff from the Company; the Arbitrators and ſome 
of the particular Members being made Defendants, they demurrcd 
to the whole Bill, becauſe the Plaintiff could have no Decree a- 
gainſt them, and their Anſwers would be no Evidence againſt the 
Company; and the Plaintiff might examine them as Witneſles ; 
and the Demurrer was allowed, without putting them to anſwer 
as to Matters of Fraud and Contrivance. Triz. 1700. Dr. Steward 
verſus Eaſt- Iudia Company, 2 Vern. 380. ks 

9. A Bill was brought by the Obligee in a Bond againſt the Heir 
of the Obligor, alledging, that he having Aſſets by Diſcent, ought 
to ſatisfy this Bond, to which the Defendant had demurred, becauſe 
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Anſwers, Pleas and Demutttrs. 


. 


the Plaintiff had not expreſly alledged in the Bill, that the Heir was 
bound in the Bond; and tho' it was alledged, that the Heir ought to 
pay the Debt, yet that was held inſufficient, and the Demurrer was 
allowed. Between Cro/Jing and Honor, 1 Fern. 180. 2 72 
10. A Bill being exhibited to diſcover a perſonal Eſtate and Will; 
the Defendants demurred, becauſe it appeared on the Plaintiff's own 
ſhewing, that they were neither Creditors or Legatees; and the De- 
murrer was allowed. Nel. Chanc. Rep. 88. N 
11. A Bill being exhibited to prove a Will, and perpetuate the 
Teſtimony of the Witneſſes; the Defendant, upon Croſs Examination 
of one of the Witneſſes, exhibited an Interrogatory to him to diſco- 
ver what Deeds or Settlements he knew the Teſtator had made; to 
which the Witneſſes demurred, as not pertinent to the Matter in 
Iſſue; and the Lord Keeper over-ruled the Demurrer, becauſe he 
would not introduce ſuch a Precedent as for a Witneſs to demur ; fot 
it did not concern the Witneſs to examine what was the Point in 
Iſſue. Afton and Aſhton, 1 Vern. 165, £201 
12. There can be no Demurrer to a Subpæna in Nature of a Scire 


Facias, for the Subpena is no Record, nor any where filed. 1 Chan. 


Ca. 50. Neither can there be a Demurrer to an Anſwer, vid. 1 Chajc. 
Ca. 56. but vid. 2 Chance. Cu. 8. cout. ©: $5.1 800] | 


(E) Anſwering, Pleading, and Demurring to 
the ſame Btll, 


I. HE Defendant had pleaded a former Decree in Bar to the 
Plaintiff's Bill, but the Plea was not ſuffered to be opened, 


for that it came in after a Proclamation returned; and alſo came in 


by a General Commiſſion, which was to take the Anſwer only, and 
not plead, anſwer, or demur. Between Loyd and Gunter, 1 Vern. 
275. 5 5 | 

2, Where the Defendant anſwers to Part, and pleads to all other 
Matters not anſwer d unto, the Plaintiff cannot put in Exceptions 
to the Anſwer, till he has firſt argued the Plea, or obtained an Or- 


der, that the Plea ſhall ſtand for an Anſwer, with Liberty to ex- 


cept to the Matters not pleaded unto. Between Dannell and Rey- 
ney, 1 Vern. 344. Tt 
3. The Plaintiff brought his Bill to be relieved againſt a Fraud 


in the Defendant, in cauſing a Ship to be ſunk, upon which he 


had made ſeveral Inſurances, and the Plaintiff had ſubſcribed ſeve- 
ral of the Policies. Defendant, as to Part, pleads Pendency of a 


former Suit, and then anſwers to Part, and denies all the Fraud 


charged on him by the Bill: Plaintiff replies generally to the Anſwer, 
without taking Notice of the Plea; and Witneſſes were examined on 
both Sides, and the Cauſe heard, and a Trial at Law directed, 
which went againſt the Defendant, who petitions for a Rehearing ; 
and on the Rehearing the Defendant inſiſted, that the Plaintiff had 
been utterly irregular in his Proceedings, for not ſetting down the 
Plea to be argued and diſpoſed of by the Court before he replied; 
for the Plaintiff himſelf cannot take upon him to over-rule it, be it 
what it will, but muſt bring it for Judgment before the Court, and 
for Want of that, all was irregular, and ought to be ſet aſide; but 
my Lord Keeper and Maſter of the Rolls were both of * 
M that 
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that the Defendant by theſe Proceedings had waved his Plea, and 


therefore the Proceedings were regular; fo the Cauſe went on, and 
the former Decree was affirmed. Mich. 1701. between Lucas and 


Holder. | 
4. Where a Defendant has demurred, he may aſſign another 


| Cauſe of Demurrer at the Bar, paying Coſts ; and if ſuch Cauſe of 


Demurrer is over-ruled, he ought to pay double Coſts; but where 
a Defendant has pleaded, and there is no Demurrer in Court, he 
cannot demur at the Bar, tho' he would pay Coſts. Between Dur- 


dant and Redman, 1 Vern. 78. 


. 


5. The Plaintiff's Bill was to eſtabliſh a voluntary Surrender 
made by him and his Wife of her Lands, to the Uſe of him and 
his Heirs, againſt the Defendant, who was the only Daughter and 
Heir of the Plaintiff's Wife, by a former Husband ; and the Wife 
was now dcad; this Surrender was made in Purſuance of a Power 
reſerved by a former Surrender to the Wife, to ſurrender it to ſuch 
Uſes as ſhe by Writing, or Laſt Will, in the Preſence of three Wit- 
neſſes, ſhould direct or appoint; and the preſent Surrender, under 
which the Plaintiff claims, was made in the Preſence of two Wit- 
neſſes only, who ſubſcribed their Names; but the Deputy Steward, 
who took the Surrender, had ſet his Name to it, and fo might be 
conſidered as a third Witneſs, on which the Bill was brought to eſte- 
bliſh this as a good Surrender, purſuant to the Power; the Deten- 
dant pleaded, and claim'd Title under a Will made by the Wife, in 
Purſuance of her Power, executed in the Preſence of three Witneſ- 
ſes, antecedent to the Surrender to the Uſe of the Plaintiff, and 
likewiſe demurs ; for that if the Plaintiff had any Title, it was a 
Title meerly at Law, and he might bring his Ejectment, if he 


thought fit; and it was objected, that this Plea and Demurrer were 


for one and the ſame 'Thing, and therefore inconſiſtent and contra- 
dictory in themſelves; for the Plaintiff may reply to the Plea, and 
go on upon that in this Court; but the Demurrer ſays he has no- 
thing to do in this Court, but muſt go to Law ; ſo that the one is to 


keep him here, and the other to ſend him to Law ; and though it is 


frequent to plead to one Part of a Bill, and demur to another Part; 


yet it was never known, that the Defendant pleaded and demurred 


to one and the ſame Part of the Bill, by Reaſon of the Inconſiſtency. 
On the Plea being firſt, it was inſiſted That gave this Court Juriſ- 
diction, and then the Demurrer afterwards, to ſend the Plaintiff to 
Law, came too late; or at leaſt it was urged, that the Demurrer 


had over-ruled the Plea, and that both could not ſtand. My Lord 
Chancellor ſcemed to think the Plea was good as a Plea of the 
Defendant's Title, and the Demurrer good likewiſe, as it was a 


Demurrer to the Plaintiff's Title; but at laſt he over-ruled the Plea, 
and allowed the Demurrer. Trin. 1728. between Cotter and 
Layer. 


(F) Con- 
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(F) Concerning the Replication, 


1. F there is a Plea and Anſwer to the ſame Bill, and the Plain- 
tiff replies to the Plea only, it will be irregular, for the Re- 
plication muſt be to the Anſwer as well as the Plea, The Cauſe 
put off for that Irregularity. Between Nichol and Miſeman, 2 
Fern. 46. _ | 8 

2. If the Plaintiff replies to an Anſwer, and without Rejoinder, 
and giving Rules for Publication, brings the Cauſe to an Hearing, 
the Anſwer ſhall be taken wholly true, as if there had been no Re- 
plication; for the Opportunity which the Defendant had to prove 
his Anſwer was taken from him; 2 Chanc. Ca. 21. 

3. If after a Plea or Demurrer to a ſpecial, Replication allowed, 
the Plaintiff may be admitted to put in a General Replication, 
9. & vid. 1 Vern. 351. Where it was urged by Counſel that he 
may; but the Court refuſed to give any Opinion” 

4. The Plaintiff ſet down this Cauſe to be heard on a Bill and An- 
ſwer, and had a Decrce againſt the Defendant by Default; and 
when the Defendant came to ſhew Cauſe againſt the Decree, it was 
altered in his Favour; the Plaintiff petitioned to rehear the Cauſe, 
and at the Rehearing prayed Leave to reply to the Defendant's An- 
ſwer, and had it, paying Coſts. Mich. 1699. between Lord Dore- 
gall and Warr. | 
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"GAP: VII 
Allignment and Pawvity. 


(A) What Things oz Intereſt may be aſſigned in 
EoHy. 5 ; 

(B) The Pz2ivity of Contract oz Eſtate being deſtroyed, 
what Remedy G2antees oz Allignees ſhall have againſt 
each other in Equity. | 


(A) What Things oz Jntereſt may be aſſigned 


1. F a Man indebted to ſeveral Perſons ſells his Lands, and 
takes a Bond for the Money from the Purchaſer, and aſſigns 
theſe Bonds to one of his Creditors, ſuch Aſſignment is 

(a) Poſſibi- (a) good in Equity. Nel. Chanc. Rep. 299. 


lity, Right / I 3 | 
of Hers 4 or Thing in Action, or Cauſe of Suit, or Title for a Condition broken, cannot be granted 
or aſſigned over by Law. 1 Inſt. 214. And it has been adjudged in B. R. that an Aſſignee of a Coye- 
nant could not ſue in Equiy to have the Benefit of the Covenant, it being againſt Law to aſſign a Co- 
venant; and a Prohibition was granted to the Court of Requeſts for ſuch a Suit there. 1 Hol. Abr. 376. 
But tho' a Bond cannot be aſſigned over, ſo as to enable the Aſſignee to ſue in his own Name; yet he 
has by the Aſſignment ſuch a Title to the Paper and Wax, that he may keep or cancel it. 1 Inf. 232. 


2. A Choſe in Action is aſſignable in Equity upon a Conſidera- 
tion paid. Per Cur. 2 Fern. 595. But there muſt be a Conſidera- 
tion. 3 Chanc. Rep. 90. | 

3. If J. aſſigns Bonds to B. to indemnify him from a Debt for 
which he was bound for A. and afterwards 4. becomes a Bankrupt, 
the Aftgnces of A. the Bankrupt can have no better Right to theſe 
Bonds than the Bankrupt himſelf; and he being bound by the Affign- 
ment, they are bound likewiſe, 2 Fern. 428. 

4. In the Caſe of an Aſſignment of a Bond, the Aſſignee alone 
becomes intitled to receive the Money; and Payment to the Obligee 
after Notice of the Aſſignment, is not good. Per Lord Keeper, 
2 Peru. 540. but Payment to the Obligee, without Notice of the 
Aſſignment, is good. 1 Chanc. Ca. 232. An Aſſignee mult take it, 

pH „ 
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ſubje& to the ſame Equity that it is in the Hands of the Obligee. 
Vid. 2 Vern. 692. FRONTS ene I DING! 

5. As if on a Treaty of Marriage between 4. and the Daughtet 
of B. the Mother of 4. ſurrenders Patt of her Jointure to cnable her 
Son to make a Settlement, and B. agrees to give his Daughter 
30001. Portion, and A. without the Privity of his Mother, gives a 
Bond to B. to pay back 1000 J. at the End of ſeven Years, and Bl 
aſſigns this Bond to his Creditors; yet it ſhall be delivered up as ob- 
tained in Fraud of the Marriage Agreement ; for although a Bond is 
aſſignable in Equity, yet it ſtill remains liable to the ſame” Equity 
Turton and Benſon, 2 Vern. 764 © FRE 

6. A Seaman aſſigns his Wages for ſecuring the Paymetit bf a 
Debt due by ſimple Contract; and he dying ſoon afterwards Inte- 
ſtate, and leaving Bond Debts, it was decreed that the Aſſignee 
ſhould be paid only in a Courſe of Adminiſtration. Mich. 1700. be⸗ 
tween Mitchel and Edes, 2 Fern. 391. Note; The Reaſon hinted 
at is, becauſe the Agreement to aſſign, amounted to no more than 


that it was in the Hands of the Obligee. Mich. 1718: between 


a Letter of Attorney to receive them, which was revoked: by his 


Death. 

7. For where a Seaman aſſigned his Wages as a Security for Mo- 
ney, and died indebted to other Perſons, it was held that this Af- 
ſignment ſpecifically bound the Wages, and that the Money ſecured 
thereby ſhould be paid preferable to all other Debts. Mich. 1707. 
between Crouch and Martin, 2 Fern. 5% ũ , 1 OV (oo 

8. An Adminiſtrator De bois nos of the Conuſee of a Statute, 
had agreed with the Conuſor, to aſſign it in Conſideration of a Sum 
of Money, which upon the ſaid Agreement, the Conuſor had co- 
venanted to pay him, his Executors or Adminiſtrators; and then 
the Adminiſtrator died; and the Court decreed the Money to be 
paid to the Exccutor of the Adminiſtrator; and not to the Admini- 


ſtrator De bonis nom, altho' before the Extent it could not be aſſign- 


ed at Law. 2 Vent. 362. The Reporter adds a Note, that there 
were no Debts appearing of the firſt Inteſtate's. If there had been 
Debts, it would have belonged to the Adminiſtrator De boni non. 
1 Nol. Abr. 380. 4 


9. A Man by his Will gives a Legacy of zoo {, to a Feme Co- 


vert, without creating any ſeparate Truſt of it for her Benefit, and 
this Legacy was made payable out of a Reverſion of Lands ex- 


pectant on an Eſtate for Life; the Husband ſometime after makes an 


Aſſignment of this Legacy to Truſtees, in 'Truſt#for tho. Beneſit of 
his Children; and after by his Will takes Notiee- again of the ſame 
Legacy, and deviſes it in like Manner for the Benefit of his Chil- 
dren, and makes his Wife Exccutrix, and dies; the Eſtate for: Life 
drops, and the Widow applies to the Executor of the firſt Teſtator 
tor her 300 J. Legacy; and thereupon ſhe and the Executor come to 


an Agreement, that ſhe ſhould accept 2601, only, in full of het fgid 


Legacy, and accordingly the 200. was paid, and ſhe gave a Releaſe 


for the whole Legacy; and it appearing in the Cauſe, that ſhe had 
Notice both of the Will and Aſſignment, and that ſhe gave no Man- 
ner of Notice of it to the Executor; the Court decreed, that as the 
Husband bad made good Aſſignment of it in Equity, (tho' as aChofe 
in Action it was not aſſignable by Law) that the'ſhould be anfiver- 
able to the Children for the 200 J. ſhe had received; but as wy 
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100 J. which the Executor had drawn her in to releaſe, he himſelf 
ſhould be chargeable, he being thereby no Ways injured, ſince be 
ought at: firſt to have paid the whole Legacy; and though this Le- 
gacy was charged on a Reverlion, which was not an immediate 
Fund for the raiſing of it; yet being given to the Wife in præſentt, 
when the Fund comes in, it ſhall carry Intereſt from the Teſtators 
Death, which muſt likewiſe go to Children. Mich. 1714. between 
Atkins and Dawbeny. But of what Things of the Mien may the 
Husband diſpoſe, and when, vide Title Baron and Feme. 

10. A. poſſeſſed of a Term ſettles it in Truſt to the Uſe of him- 
ſelf and his Wife for Life, Remainder to the Uſe of ſuch Iſſue of the 
Husband and Wife, as he ſhould by Will appoint; he by Will ſet- 
tles it on B. his Son, who in the Life-time of his Mother aſſigns and 
releaſes it to C. to whom the Truſtees likewiſe aſſign their Intereſt; 
and it was held by the Court, with the Advice of the Judges, that 
tho a Grant of a future Poſſibility is not good in Law, yet a Poſſibi- 

(3) If there lity of a Truſt in Equity may be (b) good; and that it was the ra- 

ww; . — ooany ther ſo in this Caſe, becauſe the "Truſtees joined in it. 4 Car. 1. be- 

0 J. for Life, tween Warmeſiry and T anficld, 1 Chanc. Rep. 29. 


Remainder 3 ; = | 4 
to B. B. cannot in the Life: time of A. aſſign his Intereſt, becauſe but a Poſſibility. 10 Co. 47. Lam- 


pet's Caſe, 1 Sid. 188. S. P. 


11. Where any Perfon has the Truſt of a Poſſibility in Remainder 
of a Term, he has Power to declare, and make a Diſpoſition of the 
Truſt of ſuch Poſſibility, agreed by Counſel. 1 CHhanc. Ca. 8. 

12. Ceſt1i que Truſt of a Term, upon his Wife's Joining with him 
in a Sale of Part of her Jointure, dire&s, that after his and his 
Wifc's Death, his Truſtees ſhould aſſign the Reſt of the Term to 
his Wife's Daughter, when the ſhall attain the Age of twenty-one, 
or be! married; the Daughter marries, and ſhe and her Husband aſ- 
ſigh their Intereſt in the Term, in the Life-time of Ceſtui que Truft 
and his Wife; and the Queſtion was, whether ſuch a Poſſibility could 
be aſſigned; and per Lord Keeper, it is a Notion that has obtained 
at Law, that à Poſſibility cannot be aſſigned; yet if it were res in- 
tegra, there is no Reaſon for it; yet the Rule of Law muſt be the 
Rule here, for AÆquitas ſequitur Legem; and he diſmiſſed the Plain- 
tiff's Bill, which ſought the Benefit of this Aſſignment, but without 
Coſts. Between Freeman and Thomas, Mich. 1706. 2 Fern. 563. 


(B) The Pztvity of Contract oz Eſtate being 
deſtroyed, what Remedy Gzantees oz Ac⸗ 
lignees ſhall have againſt each other in E⸗ 


1. F 4. Leaſes to B. a Wine-Licenco for Years, rendring Rent, 
and B. aſſigns to C. and, C. for valuable Conſideration aſſigns 

to D. who had no Notice of the Rent, 4. ſhall not charge D. with 
the Rent, for the Contract was Perſonal, as in Caſe of a Leaſe of a 
Pair, &c. and /Equitas ſequitur. Legem, eſpecially when the Af-: 
ſignee is a Purchaſer for valuable, Conſideration, without Notice. 
Mich. 1656. between. Zames and Blank,. Hard. 88. but if he had 
T9 4 1 been 
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been a Purchaſer, with Notice, he would have been liable in Equi- 
ty during his Enjoy ment, though there was no Privity. Vid. 2 Vern, 


23. | 
I 2. The Plaintiff demands, by his Bill, ſix Years Rent arrear, due 


from the Defendant, and incurred during the Time, that he, the 


Plaintiff, was Biſhop of Exon; the Deſondant pleads, that whilſt he 

was Biſhop of Exon, he tendred him the Rent, which he refuſed, 

having a Mind to impeach his Leaſe, and that he being now tranſ- 
lated, is not intitled to the Rent, either in Law or 5 uity. The (% But 0. 
Lord Chancellor was clear of Opinion, that the Plain if ha ho Re- Whether an 
medy at (a) Law; and with the Advice of the Judges decreed, that 2*ion of 


he ſhould have none in Equity. 23 Car. 2. between the Biſhop of agg she 


Sarum and Noſworthy, 2 Chanc. Rep. bg. Oe brought 5 
3. If an Aſſignee of a Leſſee aſſigns it over, Equity will compel |Þ* Rene at 


him to pay the Rent which became due during his Enjoyment, tho“ 
the Privity of Eſtate was deſtroyed in () Law. It being urged, that ( An Aſ- 


there were twenty Precedents of the Kind; my Lord Chancellor — dy IS 


ſaid, that if there were not one, he would not have doubted to have figning his 
made a Precedent in this Caſe. Paſch. 1683. between T#eakle and Latereft, dif- 


charge him- 
Cook, 1 Fern. 165. AS CT) if of hs 
3 Rent, with- 
out tendring the Arrears, and giving Notice of the Aſſignment; for till theh he is liable in an Action 
of Debt. 1 Lev. 215. he is likewiſe liable in an Action of Covenant for the Rent due before the Aſ- 
ſignment. 1 Salk. 81. But for Rent which became due after the Aſſignment, he is not liable, though 
he does not give Notice of the Alignment. 1 Salk. 8 1. 2 Vent. 228. 


4. If a Leſſee of a College makes an Under-Leaſe, and covenants 
with his Leſſee, that he would renew his Leaſe, and add a further 


Term of three Years to his Leaſe, and he renews the Leaſe; but in- 


ſtcad of adding the three Yeats, he aſſigus it to J. S. J. S. having 
Notice of the Covenant, will be obliged to add the three Vears. De- 
ereod between Finch and Earl of Salisbury, Nel. Chanc. Rep. 21 2. 
5. So if 4. makes a Leaſe for three Years, and in Conſideration of 
the Leſlec's laying out 100 J. in Improvements, covenants to grant a 
new Leaſe at the End of the Term, at the fame Rent; the Pur- 
chaſer of the Inheritance ſhall make good this Covenant. Mich. 
1703. between Richardſon and Sydenham, 2 Fern. 477. 
6. If a Leſſee for Years, with Covenants to repair, aſſigns it to J. F. 
by Way of Mortgage, and J. S. never enters, Equity will not com- 
pel him to repair, tho he had the whole Intereſt in him; and tho' it 
was his own Folly to take an Aſſignment of the whole Terhi, when 
he ſhould have 0 K a derivative Leaſe, by which Means he would 
not be liable at Law. Trin. 1692, between Sparkes and Smith, 
2 Vern. 275. but aid. 2 Vern: 374. where ſuch an Aſſignee, tho' he 
never entred, and had loſt his Mortgage- Money, was by Law com- 
pron pay the Rent; and having ſucd in Equity, could have no 
. by FIN | 
7. If a Leſſee for Years, who is bound by Covenant to repair, 
makes ah Under- Leaſe in Fruſt for J. S. and the Leſſee is doad, a 
the Premiſſes out of Repair; yet the Leſſor ſhattnot compel J. f. 


in Equity to repair, unleſs the Execators of the firſt Leſſec are inſol- 


vent; for tho the Privity of Eſtatè is/deſtroyed in Law, yet he ſhall 
not have Recourſe to this Remedy, whilſt lie has any left againſt 
the Executors of the firſt Loſſce, Mich. 1682. between Goddard 


ind Kente, 1 Fern. 15. e 4 1 CAP, IX 
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Award and Arbitrament. 


(A) Concerning the Submillſon. 
(B) The Parties to the Submiſſion. 


(C) The Arbitratozs oꝛ Umpire, and herein of the Com- 
mencement and Revocation ok their Authozity, 


(D) The Award, foz what Cauſes ſet aſide, 


(E) Concerning Submiſſions and Awards made pur- 
ſuant to a Rule of Court. 


; 


(Y Concerning the Submiſſion, 


1. F two ſubmit themſelves to the Arbitrament of J. F. of all 
Controverſies, Ita quod, &c. de præmi ſſis, and J. S. makes 
an Award of Part only, ſo that the Award is void in Law; 
this ſnall not be made good in a Court of Equity. Between 
Robinſon and Biſs, adjudged 7 Fac. in B. R. and a Prohibition 
granted to the Council of Jr. 1 Rel. Abr. 377. 

2. So if the Award differs from the Sumbiſſion, it ſhall be as well 
void in Equity as at Law. 1 Chanc. Ca. 186. Nel. Chanc. Rep. 


141. &. D. | 


3. If the Submiſſion to an Award be (a) conditional ita quod an 


) The Di- | g 
binden Award be made de & ſuper Premiſſis, &c. there, if the Award be 
han * not of the Whole, it is void; but if the Submiſſion be not conditio- 
Obtaline 


Q nal as aforeſaid, then tho' the Award be but of Part of the Matter 
ondi referred, it is good for ſo much as it ſettles, tho' it leaves other Things 
ona ub - | 


© large. Per Lord Maynard, 2 Fern. tog. 


where the Submiſſion does in general ſet forth all the Matters in Controverſy, with a ſpecial Concluſion 
requiring, or ſo that the Award be made of all the ſaid Matters; in which Caſe it has been held ne- 
ceſſary to make a final Determination of all the Particulars enumerated. Cro. Eliz 838. But if there 
be no ſuch Enumeration nor ſpecial Concluſion, then the Award may be good, though it make an End 
of Part of the Matters only. 1 Rol. Abr. 257. 8 Co. 97.b. And ſince the Courts of Law and Equity have 
of late been leſs niee in the Conſtruction of Awards; it is now agreed to be a ſtated Rule in Awards that 
are conditional, or ſaid to be de & ſuper pramiſſis, that if the Words uſed in them be in their own Na- 
ture more comprehenſive, and ſo extenſi ve to Things not within the Submiſſion; yet it ſhall be intend- 
ed that there was no other Matter between the Parties for them to lay hold on, but what was ſubmitted, 
if the contrary be not ſhewn; ſo #converſo, If the Words are more narrow and leſs comprehenſive than 
to take in all the Matter of Submiſſion; 1 ſhall be intended that no more was in Controverſy than 
what the Words naturally comprehend, if the contrary be net likewiſe ſhown. 6 Mod. 232. 
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(B) The Parties to the Submiſſion. 

1. IF all the Parties to the Suit conſent to refer the Matter to J. M. 
I and J. S. one of the Parties ſignifies his Conſent, by ſigning a 

Paper to that Purpoſe, ſo that the Award be made at a certain Day 

therein: limited, and no Award is then made; but afterwards the 

Court, in the Preſence of all the Parties (except J. S. who was ab- 

8 ſent) but his Solicitor conſenting on bis Bebalf, refer it back to J. M. 


2B but not finally to determine, who made an Award; and it was re- 
ſolved, that the Solicitor's Conſent ſhould not bind his Client; tho 


it was objected and admitted, that an (a) Attorney's Aſſent to a Re- () Vide x 
* ference on Behalf of his Client ſhould bind him at Law. Between 97.72 


And who are 
Colævell and Child, 1 Chan. Ca. 86. 1 Chan. Rep. 195. S. C. bound by 
WE: their own 


and others Submiſſions, vide 1 Roll. Abr. 268. March 111. Stile 351. 3 Lev. 17. If one Partner on Be- 
E half of himſelf and the other Partner ſubmits, &c. though the Partner that did not ſubmit is not 
By bound, yet he who ſubmitted ſhall perform the Award. 2 Mod. 227. 


2. If J. and B. Exccutors of J. S. on the one Part, and C. his 
Widow on the other Part, ſubmit to Arbitration, the Arbitrators 
may make an Award, not only of Matters in Difference between 
A. and B. jointly, or 4. and B, ſeparately, and C. but alſo of Mat- 
= ters between J. and B. provided they have Knowledge of the whole 
Z Pad, and all the Parties intereſted are before them. Between Carter 
and Carter, I Vern. 259. | 
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(C) The Arbitratoꝛs o: Umpire; and herein 
= of the Commencement, Determination and 
7 Revocation of their Authozity, _ 


3 1. IF the Submiſſion to an Award be, fo as the Arbitrators make 
F 1 their Award at or upon the 27th of March then next; and if 
the Arbitrators make no Award then, if the Umpire make his Um- 
pirage on the ſame Day; the Umpire cannot make his Umpirage on 
; the ſame (b) Day, tho the Arbitrators diſagree, for they have all 83 
that Day to make their Award. 2 Fern. 100. N to T'wo, 
2 make their Award before Midſummer ; and if they cannot agree, then to ſuch Umpire as Nen ſo 


as he make his Umpirape before Midſummer; and an Umpire is choſe accordingly, this is good, and to 
. will his Umpirage be, if made; becauſe the Arbitrators had determined their Power before by chufing 
2A an Umpire; but if the Umpire be named in the Submiſhon, he cannot make his Umpirage befor: the 
85 Time given to the Arbitrators to make their Award in be expired. Per Holt (. J. 1 Salk. 71, 32. but 
for this vide Cro. Car. 263. Raym. 206. 1 Lutw. 544. 2 Mod. 169. 2 Vent. 116. 1 Salk. 30. 


2. If by the Submiſſion the Arbitrators have Power to chuſe an 
Umpire, and they not agreeing throw Croſs and Pile which of 
them ſhould name the Perſon ; and the Umpire thus choſen makes 
his Umpirage; the Court will ſet it aſide. 2 Yer. 485. 

3. If the Parties in Court ſign an Order, by Conſent, to refer their 
Matters to Arbitrators finally to determine, and their Award to be 
final, and ſtand ratified by Decrce, without any Appeal; yet one of 

O 


the 


—_— ——_ 
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% A Sub- the Parties may (Y) revoke this Submiſſion; but in ſuch Caſe the 
22 bs Court will grant an Attachment againſt him. Between Jide and 
Bond may Petit, 1 Chan. UA. 185. 1 | s ITS WE 

be countcr- ; | 

Nane, by Deed, ſuch Authorities in their own Nature being revokable, as a Letter of Attorney, Sec. 
tho' made irrcvokable by expreſs Words; but in ſuch Caſe: the Bond is forfeited ; but if it had been 
without Obligation, one might revoke and forfeit nothing. Ex nuda ſubmiſſione non oritur Aﬀtio, 8 Co. 92. 


2 


d) The Award, ko what Cauſes ſet alde. 


I. PON a Submiſſion, by Conſent and Order of Court, an A- 

ward was made, that a Bond fhould be given by the 
Guardian, that the Infant at his full Age ſhould convey, the Lands 
in Queſtion; and Nottingham L. C. held, that when the Parties 
themſelves chuſe their own Judges, this Court will not. relieve a- 
gainſt the Award, unleſs it be in Caſe of Corruption, exceeding Au- 
thority, and the like ; but when there is a Reference by Order of 
this Court, and the Award appears unequitable, the Court will not 


5 
9 ** 


decree it; and in this Caſe, it being unreaſonable that the Guar- 
dian ſhould give ſuch a Bond, for the Infant may die, or if he live ; 
to Age, may refuſe to convey, and therefore would not decree it; 


and he ſaid further, that he would never decree an Award to bind 
an Infant. 1 Chan. Ca. 279. | 

2, If the Arbitrators award a Thing impoſſible, or repugnant, to 
be done, the Award ſhall be ſet aſide. Hide 1 Chan. Ca. 87. 
Z. The Plaintiff called the Defendant, who was a Butcher, Bank- 
r1pt Knave, which being ſubmitted to Reference, the Arbitrators 
gave him 495 /. to repair his Honour (as they callcd it in the Award) 


and the Court thought the Damage tov ee ſſive, and fift afide th 
Award, but directed a Trial at Law; and the Jury gave him 10 
Piitchcr of Croydon's Cale, 3 Chan. Rep. 76. 2 Peru. 25 1. S. C. ci- 
ted; where it is ſaid, that the Court did not ſet aſide the Award, 
barely for exceſſive Damages, but becauſe it appeared that one of 
the Referees was the Butcher's Couſin. 1 Ree 8x 

4. If Tenant for Life commits Waſte to the Value of 380 J. and 
his Eſtate is but 70 J. per Aun. and an Action of Waſte is brought 
againſt him by him in Remainder, and it is ſubmitted to a Re- 
ference by Rule of Court ; but before an Award made, the 'Tenant 
for Life repairs the Places waſted to 40 J. and forbids the Arbitra- 
tors, and likewiſe the Umpire, to proceed in making any Award ; 
but notwithſtanding the Umpire awards the Party 380 J. Yet the 
Court will not fet aſide the Award, there appearing no Fraud or 
Colluſion in the Matter, Paſch. 1683. between Brown and Brown, © 
1 Fern. 157. Although it was objected: that 380 J. was near the Va- r- 
lue of an Eſtate for Life of 70 J. per Ann. 7 

5. If the Arbitrators appear to have an Intereſt in the Cargo 
touching which the Award is made, and therefore put too great a 
Value thereon ; and in five Days after the Award made the Money 
awarded is attached by the Arbitrators for Debts owing to them ; 
the Court will ſct aſide the Award. Hill. 1691. between Earle 
and Stocker, 2 Vern. 251. 

6, If a Submiſhon is to three Arbitrators, or any Two of them, 
and Two of them by Fraud or Force will exclude the other, that a- 
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Mich. 1705. between Burton and Knight, 2 2 514. 
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lone is ſufficient to vitiate the Award; or if they have private Meet- 
ings, and admit one of the Parties, but give no Notice to the other, 
and ſuffer the Party's Attorney, whom they admitted, to draw up the 
Award, ſuch Award ſhall be ſet aſide for Partiality and Unfairneſs, 


7. If it appears, that the Arhifrgtors went a plain Miſtake, 
either as to the Law, or in a Matter of Fact, the ſame is an Error 
appearing in the Body of the Award, and ſufficient to ſet it aſide. 
2 Vern. 705. But the Plaintift failing to make out his Caſe by 
Proof, his Bill was diſchif . — 

8. The Plaintiff and D&fendant had ſubmitted to an Arbitrament 
by Bond; and an Award was made, not binding by Form of Law, 
by which the Plaintiff was to pay the Defendant 900 J. and to ſeal a 
Releaſe to the Defendant; and the Defendant was to aſſign ſeveral 
Securities he had froni the Plaintiff, The Plaintiff ſaht ferric Lands 
to raiſe the good, expecting the Defendant wauld regeivo it; and he 


gave him Intimation he would, and tendered him the; goo /, and a 


Releaſe: executed by the Plaintiff; and though there Was no other 
Execution on the Plaintiff's Part of the Award; and tho! the Award 


was extrajudicial, and not good in Strictneſs of Law; yet the Lord 


Chancellor decreed it ſhould be performed i Specie. Paſch. 1687. 
between Norton and Maſcal, 2 Vern. 24. 

9, But where a Bill was cxhibited to have an Execution of an A- 
ward, which was performed by neither Party ; and the Defendant 
demurred, becauſe there was no Precedent that a Court of Equity 
had ever carricd ſuch Awards into Execution ; and the Demurrer was 


allowed. Mich. 1704. at the Rolls, between Biſhop and Webſter. 
(E) Concerning Submiſſions and Awards 
made purſuant to a Rule of Court. 


1. IF an Award is made a Rule of Court, according to a Submiſ- 
lion for that Purpoſe, and an Attachment is taken out for not 


obeying the Award, and then the Party dics againſt whom the At- 


: | . By th 
tachment iſſues; the (a) Act of Parliament directing it to be car- ** 15 ng 


Tied on by Attachment, as is done in other Courts, for diſobeying a cap. 15. The 
Rule of Court; by the Death of the Party, the Attachment is gone, artes may 


agree, that 


and the Remedy loſt, Mich. 1703. between Mebſter and Biſhop, theirSubmif- 


2 Vern. 444. ſion to the 
N Award, or 


Umpirage of any Perſon or Perſons, ſhall be made a Rule of any of his Majeſty's Courts of Record, 
and may mſert ſuch their Agreement in the Condition of their Bond, &c. and a Rule of Court ſhall 
thereupon be made, that the Parties ſhall be concluded by ſuch Arbitrament or Umpirage ; and in Caſe 
of Dilobedience thereto, the Party neglecting or refuſing ſhall be ſubje&t to all the Penalties of Con- 


temning a Rule of Court, unleſs ir appears on Oath, that ſuch Award was corruptly and unduly pro- 
cured ; in which Caſe it ſhall be ſet aſide by any Court of Law or Equity, Sc. Provided that this Statute 
Mall extend only to ſuch Matters for which there is no Remedy, but by Perional Action or Suit in Equity. 


2. If an Award is made purſuant to an Order of Court, the Par- 
ty ought firſt to move the Court to confirm the Award, as is done 
upon a Maſter's Report, and either Side is at Liberty to except to 
it. 1 Vern. 469. 5 5 

3. If there be a Submiſſion to a Reference by Order of Court, and 
the Award to be made to be confirmed by the Decree of the Court, 
without Appeal or Exception; yet Exceptions to the Award will be 
admitted; ruled upon Debate. 2 Fern. log. 
| | . 


« 
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Bankrupt. 


(A) Concerning the Commiſſion and Commiſſioners, 


(B) That ſhall be deem'd the Bankrupt's Eſtate, oz ſuch 
an Intereſt in him as the Commiſſioners map aſſian, 
(C) Who may be allowed to come in as Creditozs, 


(D) Who are obliged to come in as Creditozs, 


(A) Concerning the Commiſſion and Commiſ- 
; lioners, 


1. HE Granting a Commiſſion of Bankruptcy is not a 
Matter diſcretionary, but de Jure; for tho the Words 
of the Act of Parliament are, that the Chancellor 
may grant, yet that way was in Effect muſt. Per 
North L. K. Alderman Backzwell's Caſe, 1 Vern, 152. And ſo he 
{aid it had been reſolved by all the Judges. 

2. But though the Granting a Commiſhon be ex Officio, yet it 
mult be at the Requeſt of Perſons intereſted ; for if Twenty ſwear 
that J. $. is a Bankrupt, yet a Commiſſion cannot be awarded with- 
out a Petition for that Purpoſe. Per North Lord Keeper, Back- 
well's Caſe, 2 Chan. Ca. 190. | | 

3. If all the Creditors, who petitioned for a Commiſſion, ſhould 
agree to have it diſcharged or ſuperſeded, it may be granted. 1 Fern. 
209. Per Jefferies Lord Chancellor; and if other Creditors who were 
not Petitioners, ſhould pray a Renewal of the Commiſſion, or a 
Revocation of the Superſedeas ; Y. if it may not be granted, eſpe- 
cially if the Superſedeas was within four Months after the Grant— 


ing the Commiſſion. Fide 2 Chan. Ca. 192, 193. 1 Vern. 208. 
4. If a Commiſſion is granted, and the Bankrupt dies, yet the 


Commiſhoners may proceed. 2 Chan. Cu. 193. 

5. If the King dies, the Commiſſion abates, but a new Commiſſion 
may be taken out, and the Commiſſioners ſhall proceed from where 
they left off. 2 Char. Ca. 193. 
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6. If a Creditor offers Proof of his Debt to the Commiſſioners, 


3 


which they diſallow, and Diſtribution is not made, my Lord Chan- 


cellor will hear the Proof, and give Order therein; tho' he ſaid at 
firſt, that it was fit to leave it to the Courſe the Statute had pro- 
vided, 1 Chan. Ca. 275. 3 . 
Ik one is examined by the Commiſſioners touching the Bank- 
rupt's Eſtate; yet he may be re-examined in Chancery. 1 Chan. 
a. 73. | 
l 4 it the Commiſſioners make a fraudulent Diſtribution of the 
Bankrupt's Eſtate, it may be ſet aſide in Chancery, even on a Peti- 
tion. Per Trevor and Hutchins Lords Commiſhoners, 2 Fern. 162. 
9. But it ſeems a Diſtribution by the Commiſſioners among the 
Creditors, upon a ſuppoſed Value of the Bankrupt's Real Eſtate, 
where the Commiſſioners had no Money to diſtribute, is not frau- 
dulent, and not to be ſet aſide. Vide 2 Fern. 158. 


(B) hat ſhall be deem'd the Bankrupt's E⸗ 
ſtate, oꝛ ſuch an Intereſt in him as the Com⸗ 
miſſioners may aſliggn. 


i. IF a Leſſor covenants with his Leſſèec and his Aſſigns, to renew 
his Leaſe, and the Leſſee becomes a Bankrupt, and the Com- 
miſſioners aſſign this Covenant, the Aſſignee cannot have any Relief 
againſt the Leſſor: Adjudged, upon a Reference to J. Mindbam 
and B. Turner; and the Bill of the Aſſignee diſmiſſed accordingly. 
Hill. 17 Car. 2. between Drake and the Mayor of Exeter, 1 Cha. 
Cn. 71. 2 Fern. 97. S. C. cited. | Attn i 
2. But the Commiſſioners may aſſign an Equity of Redemption; 

1 Chan. Ca. 71. 2 Fern. 97. S. P. Per Cur, The Clauſe in the 
Statute being, that the Aſſignee may perform Conditions not bro- 
ken, and Condittohs performable.”* * 7 2 ein dees e. 
3. If A. deviſes 8o0/. to be inveſted in Land, for the Benefit of 
the Wife of J. S. for her Life, and afterwards for her Children; 
and the Intereſt of the Money in the mean Time to go to ſuch 
Perſons as ought to receive the Profits, and J. S. becomes a Bank- 


rupt, the Intereſt of this 800 J. ſhall not be liable to the Bank- 


ruptcy, this not being any Truſt created by the Bankrupt, but a 
Maintenance intended the Wife, and given to her by her Relation. 
Paſch. 1689. between Yandennnker and Desbrough, 2 Fern. 96. 
4. If the Father, on his Son's Marriage, covenants during his 
Life, to pay his Son 15 J. per Aun. and the Son becomes a Bank- 
rupt, his Creditors ſhall not have the Benefit of this Agreement. 
Mich. 1690. between Moyſes and Little, 2 Vern. 199. 

5. But if a Father deviſes a Legacy of 600 J. to his Son, payable 
at twenty-one, and the Son obtains a Decree for it, and 637 J. is 


reported due; but before the Money is paid, the Son becomes a 


Bankrupt ; yet the Commiſſioners may aſſign the Legacy and Be- 
nefit of the Decree ; ruled upon a Demurrer. Hill: 1701. be- 
tween Toulſon and Grout, 2 Fern. 432: e ie 2 
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3 A Man had deviſed Lands which were in Mortgage, to be 


ſold, and the Surplus of the Money to be paid to his Daughter; 


the Daughter married a Man, who ſoon after became a Bankrupt, 


and the Commiſſioners aſſigned this Intereſt of the Wife's; the 
Husband died, and the Aſſignees brought this Bill againſt the Wife 
and Truſtces, to have the Land ſold, and the Surplus of the Mo- 
ney paid to them; but the Court would not aſſiſt in ſtripping the 
Wife (who was wholly unprovided for) of this Intereſt, but diſmiſs d 
the Bill. Mich. 1698. at the Rolls, between Parker and Dykes. 
7. A Legacy of 1000 J. was given to one, after the Death of her 
Mother, when ſhe ſhould attain the Age of twenty-one Years; and 
the Detendant was appointed Truſtee for the Railing and Payment 
thereof out of certain Lands; the Legatce was drawn into an im- 
provident Match with one, who ſoon after became a Bankrupt, and 
the Commiſſioners aſſigned all his Effects, and gave him a Certi- 
ficate of his Conformity; and the Aſſignees brought a Bull againſt 
the Truſtee for this 100 I. who inſiſted, that the Aſſignees could be 
in no better Condition than the Hus band; and that if he were Plain- 
tiff he could not prevail, without making a ſuitable Proviſion on his 
Wife; and that this Legacy being liable to a double Contingency, 
Se. the Death of the Mother, and the Legatec's arriving at the 
Age of twenty-one Years, at the Time of the Bankruptcy, was not 
ſuch an Intereſt as could be aſſigned : The Court held, that though 


both Contingencies have ſince happened; yet thoſe being ſince the 


Aſſignment of the Bankrupt's Eſtate, and ſince a Certificate of his 
having conformed himſelf in every Thing to the Acts, he was now 
diſcharged as a Bankrupt ; and this Portion could not paſs without 
a new Aſſignment, which the Commiſſioners could not make, their 


Commiſſion being determined, and ſo diſmiſſed the Bill. Mich. 


1717. between Zacobſorz and Peer Williams. 


(C) Who may be allowed to come in as Cre- 


1. F one lends Money to a Bankrupt, after a Commiſſion ſucd 
out againſt him, but before actual Notice of it, He cannot 
come in under the Statute as a Creditor; By two Lords Commiſ- 
ſioners againſt one. 2 Fern. 156. A Debt voluntarily paid a Bank- 
rupt ſhall be paid over again; /ecus if recovered by duc Courſe 
of Law. 1 Fern. 94. bat for this vide Title Notice. 
2. 4. on his Marriage, gives a Bond to leave his Wife 500 J. or a 
Third of his perfonal Eftate, at her Election; 4. becomes a Bank- 
rupt ; and it was decreed, that the Wife ſhould come in as a Cre- 


ditor on her Bond; and what ſhall be paid in Reſpect thereof, to 


be put out to Intereſt, which is to he received by the Creditors, du- 
ring the Bankrupt's Life, and the Principal to be paid the Wife, if 
he. ſurvives him. Triz. 1710. between Holland and Coalliford, 
2 Yarn. 662, | | 


3. But where a Bond was given by tho Husband, for Payment of 


a Sum of Money to his Wife, in Caſe ſhe ſyrvived him, and the 


Husband after became a Bankrupt : And per Lord Chancellor, there 
can be nothing ſtopped, by Way of Dividend, out of the Bankrupt's 
4 | 2 Eſtate, 
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Bankrupt. 


Eſtate, to anſwer this contingent Debt or Demand, ' when it ha 
pens ; but where a Bottomree Bond was entered into, and the Ship 
returned ſafe before the Devidend actually made, they were let into 
a Share of that Dividend, tho' the Bond was contingent at firſt, be- 
cauſe the Contingency was then at an End. Mich. 1728. ex parte 
Chawell verſus Cafſanet. | 
4. 4. and B. enter into Partnerſhip, and by Indenture of Copart- 
nerſhip agree, that all ſuch Debts, as ſhould be owing the Joint 
1at the ſoint- 
Stock ſhould not be charged with the private or particular Debts 


3 3 | of either of the ſaid Partners. A. and B. became Bankrupts, and 


a joint Commiſſion was taken out againſt them; and the Commiſ- 
ſioners having aligned all their Eſtate to the Creditors on the 
e 1h J. S. who was a ſeparate Creditor to one of them, 

rought his Bill to be admitted into a Share; and it was declared 
by the Court, that the Eſtate belonging to the joint Trade, as alſo 
the Debts due from the ſame, ought to be divided into Moieties, 


| = and that cach Moicty of the Eſtate ought to be charged, in the 


firſt place, with a Moiety of the joint Debts; and if there be e- 
nough to pay all the Debts belonging to the joint Trado, with an 
Overplus, then ſuch Overplus ought to be applicd to pay particular 
Debts of each Partner ; but if ſufficient ſhall not appear to pay all 
the joint Debts ; and if either of the Partners ſhall pay more than 
a Moiety of the joint Debts, then ſuch Partner is to come in before 
the Commiſſioners, and be admitted as a Creditor for what he ſhall 
ſo pay over and above his Moiety; and decreed accordingly. 34 Car. 2. 
between Lord Craven & a and Knight & al, 2 Chan. Rep. 226. 
2 Chan. Ca. 139. S. C. and only there ſaid, that the ſeparate Credi- 


- tor was admitted, notwithſtanding the Agreement of the Parties. 


5. A. B. and C. were Partners in the Trade of a Dry Salter, C. 


imbeꝛils and waſtes the Joint- Stock, contracts private Debts, and 


becomes a Bankrupt; the Commiſſioners aſſign the Goods in Part- 
nerſhip; on a Bill brought by the other Partners, they inſiſted to 
have an Account, and the Goods ſold, that out of the Produce of 


3 7 | _ the Goods, the Debts owing by the joint Trade might be paid in the 


firſt place; and that out of C.'s Share Satisfaction may be made for 
what C. waſted ; and that the Aſſignees could be in no better Caſe 
7 than the Bankrupt himſelf, and were intitled only to what his third 
Part would amount unto clear, after Debts paid and Deductions 
for his Imbezilment; and the Court ſeemed to be of that Opinion, 
but ſent it to a Maſter to take the Account and ſtate the Caſe, 
Trin. 1693. between Richardſon and Goodwin, 2 Vern. 293. 

6. 4. and B. being joint Traders, a Commiſſion of Bankruptcy 
iſſued againſt them; their ſeparate Creditors now applied by Peti- 
tion, that they might be let in for their Debts, upon the reſpective 
ſeparate Eſtates of the Bankrupts, under that joint Commiſſion, the 
ſeparate Eſtates being of ſmall Value, and would not bear the 
Charge of taking out two new Commiſſions againſt them ſeparately; 
and the Lord Cnancellor ordercd them to be let in to prove their 
reſpective ſeparate Debts upon the joint Commiſſion, they paying 
Contribution to the Charge of it, and directed, as the Joint or Part- 
nerſhip Eſtate was in the firſt place to be applied to pay the Joint 
or Partnerſhip Debts, ſo in like Manner the ſeparate Eſtate _— 
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Bankrupt. 


be, in the firſt place, to pay all the ſeparate Debts; and as ſeparate 
Creditors are not to be let in upon the joint Eſtate, until all the 
joint Debts are firſt paid; ſo likewiſe the Creditors to the Partner- 
ſhip ſhall not come in for any Deficiency of the joint Eſtate, upon 
the ſeparate Eſtate, until the ſeparate Debts arc firſt paid. Mich. 
1715. ex parte Crowder, 2 Fern. 7c6. 


% 
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(D) Who are obliged to come in as Creditozs. 


1. IF A. ſells Land to B. who afterwards becomes a Bankrupt, and 

Part of the Purchaſe-money is not paid, 4. ſhall not be bound 
to. come in as a Creditor, under the Statute, but the Land ſhall 
ſtand charged with the Money unpaid, tho' no Agreement for that 
Purpeſe. Between Chapman and Tanner, 1 Vern. 267. 

2. If 4. being beyond Sea, conſigns Goods to B. then in good 
Circumſtances in London, and before the Goods arrive, B. be- 
comes a Bankrupt, whereupon 4. conſigns them to another; and 
the Aſſignees of the Commiſſion pray Relief, and a Diſcovery; 
and a Trial at Law is directed, whether ſuch Conſignment veſted 
a Property in B. and a Verdict is found for the Aſſignees; yet E- 
quity will not oblige them to come in as Creditors, it being al- 
lowable by any Means to prevent the Goods coming into the 
Hands of B. or the Aſſignecs. Hill. 1690. between JViſeman and 
Fandeput, 2 Vern. 203. Cir 
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Baron and Feme. 


(A) What Things are veſted in the Pusband by the 
Marriage. 

(B) What Acts of the Wife's befoze Marriage ſhall the 
Husband avoid, as done in Derogation of the Rights 
of Marriage. | | 


(C) Dow far the Husband ſhall be bound by the Wife's 
Acts befoze Marriage. 

(D) Yow far by her Acts during Coverture; 

(E) Dow far a Feme Covert ſhall be bound by the Acts 
in which he was joined with her Husband. | 

(F) What Contracts between Husband and Mike are 
diſſolved by the Marriage. 

(G) In what Caſes the Husband muff make a ſuitable 
P2oviſion on his Wife, when he ſnes koz her Foztune, 

(H) Suits and P2oceedings by and againſt Pusband 
and Wife, how to be, 

(I) NY the Wife's Pin⸗Money and Parapher- 
nalta. 

(K) Concerning Alimony and ſeparate Maintenance, 


(L) What Right ſurvives to either of them by the Dit⸗ 
folutton of the Marriage. 


3 (A) What Things are veſted in the husband 


by the Marriage. 


Feme Sole having aſſigned her Term in Truſt for herſelf, 
before Marriage, the Husband alone mortgages the 

Term; and it was decreed, that ſuch Mortgage was 
not good; and it was likewiſe admitted by the Court 


to be the conſtant Practice, ſince Queen Elizabeth's Time, to ſet 


Q aſide 


Baron and Feme. 


—C 


aſide and fruſtrate all Incumbrances and Acts done by the Husband, 
with Reſpect to the Wife's Term, in Truſt for her, and that he 
could neither charge nor grant it. Per Finch Lord Keeper, 25 Car. 2. 
between Doyly and Perfull, 1 Chanc. Ca. 225. But the Law is now 
changed in this Partientar. 

2. For where 4. having diſpoſed of a Term fettled in Truſt on 
his Wife by a former Husband; tho' it was decreed void by Huch, 
Jord Keeper, yet upon an Appcal to the Houſe of Lords, the Decree 
was reverſed, Sir {award ] urner's Caſe, 1 Vern. 7. 

3. It came afterwards in Queſtion, upon an Aſhgnment made by 
the Husband of ſuch a Term, whether he could diſpoſe of it; and 
it being urged that it had been lately adjudged in the Houſe of 
Lords, that he might, my Lord Chancellor wondered at that Reſo— 
lution, which he ſaid would not amount to an Act of Parliament, ſo 
as to change the Law; but at laſt decreed ſuch Diſpoſition good, 
ſaying, there muſt not be one Kind of Equity above Stairs, and an- 
other here; and thought that from hencetorth it would not be ſuffi- 
cient to have the Husband's Conſent and Privity to an Aſſignment of 


a Term in Truſt for the Feme, before Marriage, unleſs he was like 


wiſe made a Party to the Aſſignment. Mich. 1681. between Pit and 
Hunt, 1 Vern. 18. 

4. A Term being ſettled in 'Truſt on the Wife by a former Hus- 
band, the ſecond Husband firſt mortgages it, and then he and the 
Mortgagee aſſign it to J. S. who brought a Bill againſt the Wife and 
her Truſtees, to have the legal Eſtate aſſigned over to him; and it 
was held, that the Husband may as well diſpoſe of a Term in Truſt 
for the Wife, as if the legal Eſtate was in her; and decrecd accord- 
ingly, altho' the Husband had made no Settlement on the Wife. 
Trin. 1692, between Tuder and Samyne, 2 Vern. 270. 

5. A. made a Settlement, whereby he created a Term for Years 
in Truſt, to raiſe 400 l. a- piece for his two Daughters; one of them 
marries B. and he and his Wife brought a Bill, and had a Decree 
to have the 400 J. raiſed and paid; but before it was raiſed, P. af- 
ſigns the Benefit of this Decrce to one 7. S. in Truſt for Payment of 
his Debts, and made him Executor, and died, leaving his Wife and 
one Child unprovided; the Creditors brought a Bill to have the Be- 
nefit of the ſaid Aſſignment; and tho' it was inſiſted upon, in Behalf 
of the Wife, that there was a Difference between a Term in Truſt 
to raiſe a Sum of Money for a Woman, and a 'Truft of the Term it 
ſelf for a Woman; yet the Maſter of the Rolls held, that this was a 
Term for Years, and not a Sum of Money, and therefore not to be 
diſtinguiſhed from Sir Edward Turner's, and muſt decree it (though 
againſt his Conſcience) that there may be an Uniformity of Judg- 
ments. Trin. 1703. between Walter and Saunders; but for this 
vid. Letter (L). 

6. If a Legacy be given to a Feme Covert, who lives ſeparate 
from her Husband, and the Executor pays it to the Feme, and takes 


her Receipt for it; yet on a Bill brought by the Husband againſt the 


Executor, he ſhall pay it over again, with Intereſt ; for Payment to 


the Wife is not good. Decreed Mich. 1684, between Palmer and 


Trevor, 1 Fern. 261. 

7. A. deviſes the Surplus of his Perſonal Eſtate to his Daughter, 
the Wife of B. for her ſeparate Uſe, and makes her Exccutrix ; and 
my Lord Chancellor feemed to be of Opinion, that the Deviſe being 
4 | | to 
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to her, and not to Truſtees, that what comes to her by Law be- 
longs to the Husband; but there was no Decree made in it. 2 Vern. 


659. 


(B) What Acts of the Wife's befoze Marriage 
ſhall the husband avoid, as done in Dero- 
gation of the Rights of Marriage. 


i Widow makes a Deed of Settlement of her Eſtate, and mar- 

A ries a ſecond Husband, who was not privy to ſuch Settle- 
ment; and it appearing to the Court, that it was in Confidence of 
her having ſuch Eftate that the Husband married her, the Court ſet 
aſide the Deed as fraudulent. Between Howard and Hooker, 2 Chanc. 
Rep. Sl. | | | 

4 So where the intended Wife, the Day before her Marriage; 
entred privately into a Recognizance to her Brother, and it was de- 
creed to be delivered up. 2 Chanc. Rep. 79. e 

3. So where a Conveyance was made by the Wife, before her 
Marriage, to Truſtees, in Truſt that they ſhould permit her to re- 
ceive the Rents and Profits of the Eſtate, and Act in every Thing as 
ſhe, whether ſolc or covert, ſhould appoint ; the Lady being crazed 
in her Underſtanding endeavoured to run away from her Husbandz 
and ſtirred up her Creditors to Tue him; and the Conveyance ap- 

caring to be without the Husband's Privity, my Lord Charcellor 

þeld it to be in Dcrogation of the Rights of Marriage, and decreed 
the Poſſeſſion of the Eſtate to the Husband, and a Conveyance from 
the Truſtees to the Six Clerks, that it might be ſubje& to the Order 
of the Court. Hill. 1686. between Carlton and Earl of Dorſcr. 
2 Vern. 17. 

4. A Woman on Agrecment before Marriage with her Husband, 
being to have a Power to act as a Feme Sole, and the Husband dy- 
ing, and ſhe marrying again, the ſecond Husband not being privy to 


the Settlement on the firſt Marriage; it was decreed that the ſecond 


Husband ſhould not be bound by that Settlement made on the former 
Marriage. Between £dmonds and Deuniugtou, a Caſe cited to be 
decreed, 2 Vern. 17. | 

5. But where a Widow, before her Marriage with a ſecond Hus- 
band, aſſigned over the: greatcſ Part of her Eſtate to Truſtees, in 
Truſt for Children by her former Husband ; and tho' it was inſiſted; 
that this was without the Privity of the Husband, and done with a 
Deſign to cheat him; yet the Court thought that a Widow may thus 
provide for her Children, before ſhe put herſelf under the Power of a 
Husband; and it being proved that 8000 /. was thus ſettled, and that 
the Husband had ſuppreſſed the Deed, he was decreed to pay the 
whole Money, without directing any Account. Mich 1689. between 
Hunt and Mathews, 1 Fern. 408. 
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Baron and Feme. 


(O) How far the husband ſhall be bound by the 
Mikes Acts befoze Marriage. 


Made a Settlement of Lands for the Payment of his Debts, 
and the Truſtees never acting, his Wife after his Death en- 
ters and takes the Profits, and marries again, and ſhe and her 
Husband continue to take the Profits, and he likewiſe dying, ſhe 


1. 


marries another, who alſo continues to take the Profits; and a Cre- 


ditor being unſatisfied, it was decreed by the Maſter of the Rollo, 
that the laſt H&sband ſhould anſwer, not only for the Profits re- 
ceived by himſelf, and Wife whilſt ſole, but likewiſe for what was 
received by the ſecond Husband, and not the Heir at Law; and of 
the ſame Opinion was my Lord Chancellor. Between Gilpin and 
Smith, 1 Chanc. Ca. 80. but he referred it to the Parties to moderate 
the Matter. | | 

2, If a Man marries an Executrix, he ſhall anſwer for ſo much 
of the Pcrſonal Eſtate as ſhe poſſeſſed, although he took it as a Por- 
tion with her; and this not only in Favour of Creditors, but like- 
wiſe of an Heir. Paſch. 1688. between Bachelor and Bear, 
2 Vern. 61. 

3. But if a Feme Adminiſtratrix waſtes the Aſſets, and then mar- 


ries, and dies, the Husband is liable to no more than the Value of 


what came to his or his Wife's Hands after the Marriage. Decreed 
Mich. 1689. between Sanderſon and Crouch, 2 Vern. 118. 
4. If the firſt Husband and Wife are guilty of a Devaſtaoit, and 


there is a Bond-Debt due: Per Cxr', This makes ſuch a Lien by the 


Deed, that the ſecond Husband is bound; but where there is barely 
a Breach of 'I'ruſt, or a Debt by {imple Contract, there, in Equity, 
the Plaintift ought to follow the Eſtate of the Wife in the Hands of 
the Exccutor of the firſt Husband. Hill. 1684. between Norton and 
Sprig, 1 Vern. 309. | | 

5. A Feme Sole bought Goods, but did not pay for them, ſhe at- 


terwards married, and dying, the Goods came to the Husband's 
Hands; the Creditor who fold the Goods, brought a Bill againſt the 


Husband for a Diſcovery; to which the Husband demurred ; and the 
Demurrer was over-rulcd by my Lord Chancellor, who with ſome 


Earneſtneſs ſaid, he would change the Law in that Point. 25 Car. 2. 


between Freeman and Goodham, 1 Chanc. Ca. 295. 

6. But it has been ſince held, that where a Man married a Wo- 
man Trader, who died, and at her Death was indebted to ſeveral 
Perſons for Wares which ſhe had bought of them, and which were 
by her in Specze at the Time of her Death, and came to the Hands 
of her Husband ; that tho' a Bill be brought againſt him, that he may 
either pay for thoſe Goods, or let the Perſons have them again; yet 
he may inſiſt, that he is neither Executor nor Adminiſtrator to his 
Wife, and therefore not liable to her Debts, and that all her Goods 
belong to him by Law; ruled upon Demurrer. Trin. 1700. between 
Blackmore and Ley; but 9, 

7. The Defendant had married an Adminiſtratrix to her former 
Husband, to a Share of whoſe Perſonal Eſtate the Plaintiff was inti- 
tled; the Adminiſtratrix was likewiſe intitled to a Third, and before 
her ſecond Marriage had waſted great Part of the Eſtate, and then 
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died; and this Bill was brought againſt her Husband; to have an Ace- 

count of the Eſtate, and a Satisfaction for his Share; and being 
heard: at the Rolls, an Account was decreed to be taken of what of 
the Eſtate had come to the Hands of the Adminiſtratrix before her 
ſecond Marriage; and the Plaintiff to have a Satisfaction againſt the 
Defendant abſolutely, for ſo much as came to his or his Wife's Hands 
after Marriage, and for what came to her Hands before her ſecond 
Marriage, to have Satisfaction againſt the Defendant, ſo far as he 
had any Eſtate of his Wife's; and this Decree Was affirmed by my 
Lord Chancellor. Paſoh. 1706. between Potvell and Bell; and it 


was ſaid to have been ſeveral Times held, that where a Man mar- 


ries a Woman, without ſtipulating for any particular Fortune, or ma- 
king any Settlement; if after the Death of the Wife, Debts of hers 
appear, the Husband not being a Purchaſer, in ſuch Caſe ſhall be an- 
ſwerable for the Debts: of the Wife in Equity, as far as he had any 
Money or other Perſonal Eſtate of hers. 


- 


©) How far by her Acts during Coverture. 


1. HE Wife received Money due on a Bond entred into by one 
1 to her Husband ;-ſhe uſually received and paid Money for 
him; and the Husband having got Judgment on the Bond, he was 
ordered to acknowledge Satisfaction thereupon. 15 Car. 2. between 
Seabourn and Blackſtone, 1 Chanc. Ca. 38. t 
2. Several Goods were deviſed to 4.'s Wife for Life, and after her 
Deceaſe to B. In this Caſe, tho 4. and his Wife were parted, and 
there had been great Suits for Alimony ; and ſhe, during the Separa- 
tion, had waſted the Goods ; yet the Lord Keeper thought it reaſon- 
able that the Husband ſhould be charged for this Converſion of the 
Wife's, B.s Title being Paramount the Feme's, and not under her. 
Hill. 168 2. between Lord Paget and Read, 1 Fern. 143. _ 
3. If the Wife, whilſt ſhe lives ſeparate from her 'Husband, and 
has a ſeparate Maintenance, buys Goods of Tradeſmen who know 
of the Separation and Maintenance, they cannot ſue the Executors 
of the Husband for theſe Goods, neither will Equity give the Execu- 
tors any Relief, becauſe they have a very good Defence at Law. 
Mich. 1682. between Ferrars and Ferrars, 1 Vern. 71. 


1498 . 


H) How far a Feme Covert ſhall be bound by 


the Acts in which the has joined with her 
Musb and. 35 SEM 


I, * a Man ſeiſed in Tail, for valuable Conſideration, bargains 

1 and ſells to another in Fee, and covenants that he and his 
Wife will levy a Fine for better Aſſurance; and it is agreed, that 
30 J. Part of the Conſideration- Money, ſhall be paid unto the Feme, 
upon the Conuzance of the Fine by the Baron and Feme; and after 
the Baron and Feme acknowledge a Fine before a Judge in tho 
Circuit, in the Vacation; and the ſaid 30 J. is paid to the Feme, the 
Baron being ſick a- bed, and the Baron dies before the Term, and 
thereupon the Feme ſtops paſſing the Fine, and after brings a * 
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of Dower; the Bargainee ſhall have no Remedy in Equity againſt 
the Dower, becauſe it is againſt a Maxim in Law, that a Feme Co- 
vert ſhould be bound without a Fine. Mich. 5 Car. 1. between Ho- 
dy and Lan, 1 Noll. Abr. 375. but . 1D ane 
2. For if a Feme Covert, by Agreement made with her Husband, 
is to ſurrender or devy a Fine, tho“ the Husband die before it be 
done, the Court will, by Decree, compel the Woman to perform it. 
Per Cur”, between Naker and Child, 2 Fern. 6 ¶1QG. rf oo N/ 
3. If Baron and Feme levy a Fine of the Wife's Land, to enable 
them to take up the Sum of 400 J. and they make a Mortgage for 


it, and after the Mortgage is forfeited, the Husband pays in Part of 


the Mortgage Money, but afterwards borrows as much more of the 
Mortgagee as he had paid in before; the Mortgagee having the E- 
ſtate in Law in him by the Forfeiture: of the Mortgage, ſhall hold 
the Land againſt the Heir of the Wife until the whole Money is 
paid; and if the Heir will not pay Principal, Intereſt and Coſts, 
he muſt be forecloſed. Decreed, Paſch. 168 2. between Reaſon and 
Sacheverell, 1 Vern. 41. | 

4. The Earl of Huntingdon, andthe Counteſs Elis, his firſt 
Wife, the Mother of the preſent Earl, join in a Mortgage of her 
Inheritance for 4500 J. to pay for the Place of Captain of the Band 
of Penſioners, and ſubject to the Mortgage, which was for a Term 
for Years; the Eſtate was ſettled to Counteſs, E/izzabeth for Life, 
Remainder to the now Plaintiff, her Son, in Tail; and the late 
Earl, in the Mortgage Deed, covenants to pay the Money; and the 
Proviſo was, that on Payment of the Mprtgage-Money the Term 
was to ceaſe; the Mortgage was ſeveral Times aſſigned, and parti- 
cularly in 1683, and the Counteſs joined in it; and there the Pro- 


viſo was, that on Payment of the Money by them, or either of them, 3 2 


the Mortgage- Term was to be aſſigned, as they, or either of them, 
ſhould direct or appoint. The Mortgage bore: Date, Aug. 1. 1682, 
on the 5th of the ſame Auguſt, the late Earl by Letter, thanked 
the Counteſs, for having ſealed the Mortgage; and added; that the 
Profits of the Office ſhould be religiouſly applied to pay off the In- 
cumbrance; but yet afterwards, when Money came to be paid in, 
he paid off the Mortgage, but took an Aſſignment thereof in Truſt 
for himſelf, and by Will deviſed his Perſonal Eſtate to the Defen- 
dant, the Counteſs, his ſecond Wife, and the Benefit of this Mort- 
gage. The Plaintiff's Bill was to have the Mortgage aſſigned to him; 
but the Lord Keeper declared, he could not decree for the Plaintiff; 
but upon the uſual Terms of Redemption, on Payment of Princi- 
cal, Intoreſt and Coſts, diſcounting Profits; but upon Appeal to the 
Lords, the Plaintiff obtained a Decree to have the Mortgage aſſign- 


ed to him. Paſch. 1702. between the Earl and Counteſs of Hun- 


tingdon, 2 Vern. 436, 437. | 
5. If the Wife joins with her Husband in a Fine, to raiſe 400 J. 


by Mortgage of her own Eſtate, to buy a Place for her Husband, 
and the Husband dies, this ſhall be conſidered as a Debt due from 
the Husband, and ſhall be paid out of his Perſonal Eſtate if there 
be enough to pay all his other Debts. Mich. 1714. between T ate 

and Auſtin, 2 Vern. 689. HM Sit bat ug 
6. If a Man marries a Woman, who has a Jointure in ſome Houſes 
which are burnt down, and they, on a Fine levied by them of the 
Houſes, borrow 1500 J. to rebuild them, and by Deed between the 
3 Husband 
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greement; but there is no Reſolution. 1 Chanc. Ca. 117, 1 Fern. 
408. $.P. But no Reſolution; and the Covenant or Agreement there 
ſaid to be with the intended Wife only. 3 3 

3. A Man entred into Articles with his intended Wife, to ſettle 
certain Lands on her, &c. the Marriage is ſolemnized, and the Huſ- 
band died before any Settlement made; yet it was decreed, that the 


„ 


Heir of the Husband ſhould execute the Agreement, though it was 


urged, that the Marriage was a Waver of the Benefit of it, and a 
Releaſe in Law. Mich 3o Car. 2. between Haymer and Haymer, 
2 Vent. 343. thao Sfp e ad Ho 
4. The Plaintiff being Executrix and Reſiduary Legatee of her 
former Husband, lends 100 J. to 4. and B. and took a Note for it in 
her own Name, and a Bond in a Truftee's Name, and after marries 
B. one of the Obligors; and it was held that the Bond was not ex- 
tinct. Paſch. 1693. between Cotton: and Cotton; 2 Vern. 290. 

5. A Man entred into a Bond, conditioned to leave his intended 
Wife 1000 J. the Husband mortgages his Eſtate, and died; and it 
was decreed, that tho' the Bond was by Law void, being extinguiſh- 
cd by the Marriage, yet it ſhould be made good in Equity; and 
that the Wife may redeem and hold the Land till ſhe was ſatisficd 
her Debt. Hill. 1704. between Acton and Pierce, 2 Vern. 480. 
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(G) Jn what Caſes the husband muſt make a 
ſuttable Pꝛoviſion, when he ſues: koꝛ her Foꝛ⸗ 


1. Man ſued. in the Spiritual Court for his Wife's Portion, and 
the Court of Chancery granted an Injunction to ſtay Pro- 

ae till ſuch Time as he had made a competent Jointure. 
5 TIL Ah 06 HEAR. WW 
2. So * A. married the Legatee and Executrix of J. S. who, 
together with his Wife, demanded 200 J. due by Bond to the Teſta- 
tor; the Defendant confeſſed the Debt, but inſiſted, that the Husband 
not having made any Proviſion or Settlement on his Wife, was not 
intitled to the Money; and the Court declared, that the Security 
ſhould remain as it was till ſuch Time as the Husband ſhould make 
a ſuitable Proviſion, or till further Order from the Court. Nel. Char. 
Rep. 377. The ſame Thing ordered, Sin. 288. admitted to be the 
conſtant Practice, 2 erm. 494. | bats FN. 


* ', 


3. But if the Husband and Wife demand the Execution of a Truft 
of a Real Eſtate deviſed by Will, for the Benefit of the Wife, it muſt 
be decreed according to the Will, for the Wife is Ceftui que Truſt, 
who, when ſhe has Execution, may diſpoſe of it as ſhe pleaſes; but 
in Caſe of a Perſonal Demand, my Lord Chancellor ſaid, the Court 
| may impoſe Terms on the Husband. Mich. 1708. between Lupton 
| and Tempeſt, 2 Vern. 626. At: 

[ 4. An Infant intitled to the Truſt of Lands in Fee by a collateral 
| 
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{ Anceſtor, marries without her Father's Conſent, and the Father 
brings a Bill againſt the Husband and Wife and her Truſtees, that a 
Proviſion might be made on her out of thoſe Lands; the Husband 
and Wife demur to the Bill; and the Demurrer was allowed ; for it 
[ appears by the Plaintiff's own Shewing, that he has no Right either 
| in Law or Equity to the Lands: But my Lord Chancellor ſaid, that 
i if the Husband had been Plaintiff, and had been ſeeking any Favour 
from the Court, he could then make him do what was reaſonable. 
Paſch. 34 Car. 2. between Micoe and Powell, 1 Vern. 39. 


1 (E) Suits and Pꝛoceedings againſt husband 
} and Mike, how to be. 7 


1. A Legacy was given to a Feme Covert; the Husband alone ex- 
hibited a Bill for it; to which there was a Demurrer, be- 

cauſe the Wife was not made a Party; and the Demurrer was al- 
lowed; for of Things meerly in Action belonging to the Wife, as a 
Bond, Oc. ſhe ought to join in Suit; ſecus of a Rent running in 
the Wife's Right after Marriage; for if the Husband alone ſhould ſuc, 
and be diſmiſſed, that will not conclude the Caſe ; and if he die be- 
fore Judgment or Decree, the Wife cannot revive the Suit. Trim. 
14 Car. 2. between Clerk and Lord Angier, 1 Chanc. Ca. 41. 

2, A Feme Covert, who has a ſeparate Maintenance, may ſue 
without her Husband ; reſolved upon Demurrer, 1 Ghanc. Ca. 35. 
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3. A Wife, whoſe Husband is baniſhed by Act of Parliament, may 


ill was exhibited againſt the Hüsban oheerhing, 
the Wife's Inheritance ; the Husband ſtbod out all the Proceſſes 0 
Contempt; and it being moved, that the Bill might be taken pro 
cofeſſo, it was oppoſed, becauſe that the Wife had in the Inteſi i 
6btained an Order to anſwer; in which ſhe ſet forth à Title to her- 
ſelf; and the Court decreed, that the Bill ſhould. be taken pro cou. 
feſſo againſt the Husband only, and that he ſhould account for all 
the Profits of the Land received ſinee the Coverture, and the Profits 
which ſhall be received during the Coverture: Hill. 1 Jac. 2. be- 
tween Mard and Meath, 2 Chan. Ca. 173. 
5. A Bill was brought by the Plaintiff againſt the Husband and 
Wife, Daughter of the Plaintiff; the Husband put in a Plea in the 
Name of him and his Wife, and ſwears to the Plea; but the Wife 
would not be ſworn; and the Husband moved that the Plea might 
be accepted, ſuggeſting that the Wife did it by Combination with 
her Mother; and it was ordered that the Plea do ſtand for the Huſs = 
band, and the Plaintiff to proceed againſt the Wife. 1 Chan. Ca: 
296. %%% on b99495b 35q%08 Hin] 
6 If Husband and Wife exhibit a Bill for a Demand in Right of 
the Wife, the Defendants anſwer, Witneſſes are examined; and Pub- 
lication paſſes, and the Husband dies, and the Wife marries a ſecond 
Husband ; if they bring a new Bill, they may examine again the 
ſame Witneſſes as were examined in the former Cauſe. 2 Fern. 197. 
but vide 2 Vern. 249. cont, tho' held that it might be otherwiſe, if 
the Demand had been of the Wife's Inheritance. 
7. If a Bill be brought againſt Baron and Feme for a Demand 
out of the ſeparate Eſtate of the Feme, and the Husband is be- 
yond Sea, and not amenable by the Proceſs of the Court; yet if 
the Wife is ſerved with a Subpena, ſhe muſt appear and anſwer 
the Plaintiff's Bill. Between Dubois and Hole, 2 Fern. 613. 
8. Upon the Marriage-Treaty, the Husband agreed that the Wife 
ſhould have her own Fortune to her own Uſe, to diſpoſe of it as 
ſhe thought proper; he afterwards running in Debt was arreſted by 
his Creditors; and the Wife, in Conſideration of their Diſcharging 
the Action, gave her Note for the Payment of the Money; the Cre- 
ditors exhibited a Bill againſt the Husband and Wife, and took out 
Subpena's againſt both, and actually ſerved the Wife, but not the 
Husband, he being at Rotterdam; but neither the Husband nor 
Wife appearing, an Attachment was taken out againſt both; and 
the Husband ſtill keeping out of the Way, the Wife was taken up, 
and being moved to be diſcharged, my Lord Keeper and the Maſter 
of the Rolls held that in this Caſe the Proceſs was regular enough ; 
and that the Husband was joined in the Suit only for Conformity, 
Mich. 1711. between Bell and Commiſſary Hyde. = 
9. If the Wife's Anſwer differs from the Husband's, it ſhall not 
prejudice the Husband ; as if ſhe confeſſes a Truſt, which he denies. 
1 Chan. Ca. for ſhe can be no Witneſs againſt her Husband. 2 Fern. 
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(1) Concerning the Wife's Pin-Money and Pa- 
_ raphernalia. 


1, TF by a Marriage-Settlement a Term is created for raiſing 
1 20/7. per Ann. as Pin-Money, for the Wife's ſeparate Uſe, 
which is conſtantly paid her by the Husband's Steward, except the MR 
laſt Year before the Husband's Death; there being but one Year in 
Arrear only, it ſhall be paid; but it would be otherwiſe if it had MR 
bogs in Arrear ſeveral Years, Triu. 1691. between Offey and 
Oey. 
> The Plaintiff's Relation (to whom he was Heir) allowed his 
Wife Pin-Money, which being in Arrear, he gave her a Note to 
this Purpoſe; I am indebted to my Wife 100 J. which became due 
to her lach a Day; after, by his Will, he makes Proviſion out f 
his Lands for Pay ment of all his Debts, and all Monies which he © 
owed to any Perſon, in Truſt for his Wife; and the Queſtion was, 
Whether the 100 J. was to be paid within this Truſt; and my 
Lord Keeper decreed not, becauſe in Point of Law it was no Debt, 
becauſe a Man cannot be indebtcd to his Wife ; and it was not Mo- 
ney due to any in Truſt for her. Hill. 1701. between Cornwall and 
Earl of Mountague; but O. for the Teſtator look'd on this as a 
Debt, and ſeems to intend to provide for it by his Will. | 
3. If a Woman has Pin- Money, or a ſeparate Maintenance ſettled 
on her, and ſhe by Management or good Houſe-wifry, ſaves Money 
out of it, ſhe may diſpoſe of ſuch Money fo ſaved by her, or of any 
Jewels bought with it, by Writing in. Nature. of a Will, if ſhe die 
before her Husband, and ſhall have it her ſelf, if ſhe ſurvive him, 
and fuch Jewels, &c. ſhall not be liable to the. Husband's Debts. 
Paſch. 1692. between Herbert and Herbert; and the Precedent of 
Sir Paul Meals Caſe cited to the ſame Purpoſe ; the Wife allowed 
what ſhe bad ſaved out of her Pin-Money againſt the Deviſee of 
the Real Eſtate. Mich. 1694. between Milles and Wikes. 
4. If a Woman, on her Marriage, reſerves to herſelf a Power of 
Diſpoling of her Perſonal Eſtate. as ſhe thinks, proper, all that ſhe 
dies poſſeſſed of is to be taken, to be her ſeparate Eſtate, or the Pro- 
duce of it, unleſs the contrary can be made appear; and as ſhe has 
a Power over the Principal, ſo ſhe may diſpoſe of the Produce or 
Intereſt. Hill. 1705. between Gore and Knight, 2 Pern. 535. 
i Vern. 245. S. P. where it is ſaid, that there had been ſeveral De- 
crees ratifying ſuch Diſpoſition, | 
F. If a Woman, by her Marriage-Articles, agrees to have no Part 
of the Husband's Perſonal Eſtate but what he ſhould give her by 
Will, this bars her of her Paraphernalia. Per Cur, 2 Fern. 83. 
6. The Husband deviſed the Wife's Jewels to her for Life, the Re- 
mainder over to his Son; one Point of the Caſe was, whether they 
ſhould go to the Adminiſtrator of the Wife, being her Paraphernalia; 
and tho' it was agreed that where a Husband dies Inteſtate, or does 
not by Will diſpoſe of the Jewels of his Wife, ſhe may claim them, 
(a) That the (in Caſe there be no Debts; yet as he may (a) deviſe them, and as 
Husband he has in this Caſe given them to her for Life only, and ſhe has not 
them, vide made any Election or Claim to them as her Paraphernalia, they 
Cre. Car. 343. cannot go to her Adminiſtrator. 2 Fern. 246, 247. 
(Kk) Con⸗ 
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(K) Concerning A 


ſhe brought, and her Husband's Circumſtances, Cary 124. 1 
Rep. 4. §. P. 1 Chan. Rep. 164. 8. P. l 


quity. Nel. Chan. Rep. 73. 


wood and Mhoretvood, 1 Chan. Ca. 250. 
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and Mildmay, 1 Vern. 53. 


mony. and ſeparate Main- 


1. IF a Husband turns away his Wife, or uſes her with Cruelty, 

by which Means ſhe is obliged to leave him, Chancery will, 
upon her own, or Prochein Aniy's Application, decree her a ſepa- 
rate Maintenance, ſuitable to her Degree and Quality, the Fortune 
Chan. 


2. If Husband and Wife agree to live ſeparate, and that the Wife 
ſhall have ſo much a Tear, ſuch Agreement will be deereed in E- 


3. If there is a Decree for a ſeparate Maintenance, and the Huſ⸗- 
band offers to be reconciled, and the Wife refuſes, tho” the Court 
will ſuſpend the Payment of the Money, yet will order all the Ar- 
rears ta be brought into Court; and, according as there is Neceſſtty, 
vacate the Decree, or give the Wife, upon any ill Uſage, Liberty to 
reſort to, and have the Benefit of it. 26 Car. 2. between J/hores 


4. A Feme Covert who had by her Husband's Confent $50 /. per 
Ann. ſettled on her, and who had, upon a Sentence in the Spiritual 
Court, obtained a Decree for 501. per Aun. more for Alimony; ſug- 
geſts by her Bill, that her Husband had, on Purpoſe to defraud her, 
procured the Tenants to ſurrender their Eſtates on which the ſaid 
Rents were reſerved, and praycd that it might be made good to 
her by the Decree of this Court ; but it appearing that ſhe was a 
very lewd Woman, and had eloped, and her Husband offering in 
his Anſwer to take her again, my Lord Chancellot would make no 
other Order in it, but that the Husband ſhould ſtand in the Place 
of the Tenants, and admit the Rent payable ; and ſhe to recover 
it at Law as well as ſhe could. Paſch. 1682, between Mildmay 


5. The Husband and Wife agree to part, and the Wife's Father 
agrecs, upon the Husband's giving him a Note to pay back the Wife's 
Portion, to ſave him harmleſs from any Debts his Wife may con- 
tract, and againſt all Demands for her Maintenance; the Wife, with 
her Child, went thereupon and lived with the Plaintiff, her Father, 
and were maintained by him; and he now brought his Bill to have the 
Portion paid; which was decrced, on his giving Security to indemnify 
the Dctendant againſt the Debts and Maintenance of the Wife and 
Child, although the Husband now offercd to take his Wife home, 
and maintain her and her Child, and to allow the Plaintiff for the 
Time paſt. Mich. 1700. between Feeling and Crawley, 2 Fern. 386. 


Money lying dead; and it being a Truſt which is properly to 


6. It by Marriagc-Articles 6000/7. Part of the Wite's Portion, is 
agreed to be inveſted in Land, and ſettled in Truſt for the Husband 
for Lite, then to his Wife for Life, Remainder as a Provition for 
younger Children, Remainder to the Husband in Fee; and the Hul- 
band by his Cruelty forces his Wife to live ſeparate from him ; the 
Court will decree the Intereſt of the 60007. to be paid the Wife for 
her ſeparate Maintenance, till Cohabitation, there being no Iſſue, the 


be di- 
reed 
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redted by this Court. Paſeh. 1705. between Oxenden and Oxender, 


7. A Wife having been uſed with Cruelty by her Husband, be- 


comes intitled to 3000 J. as her Share of her Mother's Perſonal F- 


ſtate, who died Inteſtate; and it was decreed that the Wife ſhould 
have the Intereſt of it for her ſcpaxate Uſe, and then to the Huſ- 
band, if he ſurvived; and afterwards the Principal to be paid the 
Ifuc ; and if no Iflue, then to the Survivor of the Husband or Wife. 
Paſch. 1711. between Nicholls and Dangers, 2 Fern. 671. The 
Reporter adds a Memorandum, that the Husband had given a Note 
to his Wife, that if he ſhould again uſe her ill, ſhe ſhould have 
her Share of her Mother's Eſtate: to her own Uſe. Vide 2 Fern. 
752. a ſeparate Maintenance decreed a Wife. | 


9 


8. A Bill was brought to ſubject the Defendant's Jointure to the 
Payment of her Debts, which ſhe. contracted. whilſt ſhe had a ſepa- 
rate Maintenance from her Husband. Per Lord Chancellor, had the 
ſeparate Maintenance continued, there would have been ſome Rea- 
ſon to follow that, and make it liable ; but that being at an End, 
there is no Reaſon that the Jointure ſhould be liable; and the Bill 
was diſmiſſed ; and the rather, becauſe the Executor of the Husband, 


who might have paid the Money, was not made a Party. Paſch. 


1685, between Keuge and Delaval, 1 Vern. 326. 1 

9. A Woman who has a ſeparate Maintenance, may diſpoſe of 
what ſhe ſaves out of it by Will. Toth. 97. 1 Chan. Ca. 118. S. P. 
Nel. Chan. Rep. 56. 8.P. 1 Vern. 245. S. P. 


(L) What Right ſurvives to either of them, oz 
their Repzeſentatives, by the Diſſolution of 
the Marriage. ö 


1. IF Baron and Feme have a Decree for Money, in the Right of 
the Feme, and then the Baron dies, the Benefit of the Decree 
belongs to the Feme, and not to the Executor of the Husband : Cer- 
tified by Hyde C. J. and his Certificate confirm'd by my Lord Chan- 
cellor, Mich. 15 Car. 2. between Nanney and Martin, 1 Chan. Ca. 27. 
2, If Money is left in a Truſtee's Hands, for the Benefit of a Feme 
Covert, and the Husband dies, it ſhall go to the Feme, and not to 
the Executors of the Husband, he having made no Diſpoſition of it 
in his Life-time. Decreed Paſch. 1683. between Twiſden and Miſe, 
1 Fern, 161.2: | 
3. The Husband, in Conſideration of 500 J. Portion, Part in Lands 
and Part in Bonds, owing to the Wife, ſettles a Jointure of 45 J. per 
Ann. and the Husband dying before any Fine levied of the Lands, 
or Alteration of the Bonds, the Creditors of the Husband ſue the 


Widow and the Executor of the Husband ; and it was held, tho 


there was not ſufficient Perſonal Eſtate beſides, that as theſe Securi- 
ties remained unaltered, and as the Law had caſt them on the Wi- 
dow, Equity could not take them from her; tho' it was urged, that 
the Witc had a Jointure ſettled on her adequate to the Portion. 
Trin. 1688. between Lifter and Liſter, 2 Vern. 68. 

4. But if upon an Intermarriage between 4. and B. who has an 


Eſtate in. Land, and a Fortune in Money, and who arc both Infanrs, 
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An Ac of Parliament is obtained For ſettling a Jolnture n B. the 
Wife, in Bar of Dowet ; provided that the Jointurè ſhall: ceaſe, if 
the Wife, when of Age, does not ſettle het Land}t5c./but nothing is 
ſaid as to the perſonal Eſtate, and Part of the Fortuns is a Mortgage 
of 1300 J. taken in 4 Truſtecs Name, tho the Wäfe, when ſhe came 
of Age ſettled. her own Land anly\; yet the Husband dying, the 
Mortgage ſhall go to the Executors of the Husband, and ſhall not 
ſurvive to the Wife as a Choſe in Action. Decreed i705. between 
PBlois and Counteſs of Hereford, 21 Fern. 501. And my Lord Keeper 
laid it down as a Rule, that in all Caſes, where a Man makes a 
Settlement equivalent to the Wife's Portion, it ſhall be intended 
that he was to have the Portion, tho' there is no Agreement for 
that Purpoſe. Note; - This was a Choſe in Action in Equity, and 
ſome Streſs laid on that, tho it does not appear by this Report. 
5. If a Man marries a Woman intitled to a Mortgage in Fee, 
and after Marriage aſſigns his Intereſt in the Mortgage to Truſtees 
to call in the Money, and lay it out in Land to be ſettled on the 
Husband and Wife and their Iſſue, Remainder to the Heirs of the 
Husband; and the Husband and Wife die without Iſſue, this Mort- 
gage being a Choſe in Action ſhall go to the Exccutor of the Wife, 
and not to the Executor of the Husband. Decreed Mich. 1700. be- 
tween Burnet and Kinnaſton, 2 Vern. 401. CT offs Gr; 
6. A. being indebted to a Feme Covert becomes a Bankrupt; 
the Husband pays a Contribution, and dies before any Diſtribution; 
and then the Wife died; and it was held, that the Executors of the 
Wife were intitled to the Dividend; for the Husband paying Con- 
tribution, does not alter the Property of the Bond. 2 Fern. 70. 
7. But if a Sum of Money is awarded the Husband, which he is 
intitled to in Right of his Wife, and the Husband dies before it is 
paid, it will go to his Executors, and not ſurvive to the Wife, the 
Award being a Sort of Judgment which has changed the Property. 
Paſch. 1686. between Oglander and Baſton, 1 Vern. 396. 
8. If a Man 'marrics an Orphan of London, who dies before 21, 
yet her Share ſhall ſurvive to the Husband, and ſhall not go to the 
other Children. 1 Vern. 88. 112014 1h mort Bird 
9. If an Inheritrix carves out a Term for 1000 Years to Truſtees, 
and ſhe and her intended Husband declare the Truſt to be for the 
Husband for Life, and after his Death for the Wife and her Heirs; 
and afterwards the Husband and Wife by Fine Sur couceſſ. grant a 


PR 
* 


. 1 


Term of twenty-one Ycars, reſerving the Rent to the Husband and 


Wife, and the Heirs of the Wife; yet the Adminiſtrator of the 

Wife ſhall not have the Benefit of the Rent reſerved. 2 Fern. 62. 
Lo. If one dies Inteſtate, leaving a Daughter, the Wife of J. S. and 

the Daughter dics before any Diſtribution made, and the Husband 


dies Inteſtate, the Share of the Daughter ſhall go to the Adminiſtra- 


tor of the Husband, and not to her Adminiſtrator; but the Re- 
porter refers to the Decree. Mich. 1693. between Cary and Taylor, 
2 Vern. 302. | ano tac 

11. Baron and Feme Jointenants for their Lives, Baron ſows the 
Lands, and dies before Severance; and the Queſtion was, whether 
the Wife, or Executor of the Husband, ſhould have the Corn; and 
the Court propoſed, that each ſhould take a Moicty, which was 
agrecd to. Rowner's Caſe, 2 Fern. 322. 
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12. J. purchaſes a Walk in mChaſe, and takes the Patent to him- 


ſelf, and to his Wife, and. J. S. during their Lives, and the Life of 
the Survivor; the Husband dies indebted, yet the Wife was decreed 
the. Benefit of the: Patent during her Life, for ſhe cannot be a 'Tru- 
ſtee for her Husband; but after her Death J. S. is to be a Truſtee 
for the Husband's Executor. Vin. 1688. between Ningdome and 
Bridges, 2 Fern. 67. | 1 1 

13. If the Husband lends out Money. in the Names of himſelf 
and his Wife upon Mortgages and Bonds, and dies, the Wife is in- 
titled to the Money by Survivorſhip, if there are ſufficient Aſſets 
beſides to pay the Husband's Debts. Trin. 1712. between Chriſt's 
Hoſpital and Budgin, 2 Vern. 683. | 

14. The Plaintiff's Grandfather was Tenant for Life of a Parm, 
and the Inheritance was in the Plaintiff's Father to whom he is 
Heir; on the Marriage of the Plaintiff's Father with the Defendant, 
who had a Portion of 300 J. in her Brother's Hands, and ſecured by 
his Bond to her, the Father and Grandfather join in ſettling this 
Farm upon the Defendant, for her Jointure ; and this Settlement is 
expreſſed to be made in Conſideration of 100/. paid to the Grand- 
father, for the Marriage Portion of the Defendant, which 100 J. was 
paid to him accordingly by her Brother ; the Marriage took Effect, 
and the Defendant's Husband died indebted in ſeveral Bonds wherein 
he and his Heirs were bound; and Actions were brought againſt the 
Plaintiff as his Heir on the ſaid Bonds, to ſubject the real Eſtate de- 
ſcended to the Payment of them; and he brought his Bill to have 
the remaining 200 J. of the Portion applied in Diſcharge of theſe 
Debts; which was decreed by the Maſter of the Rolls; but upon an 
Appeal to my Lord Chancellor, the Decree was reverſed, and held, 
that it ſurvived to the Wife; tho' he ſaid, that if the Settlement 


had been in Conſideration of the whole Portion, and had been e- 


quivalent to it, it muſt have gone to diſcharge the Husband's Debts, 


Mich. 1697. between Cleland and Cleland. 4 


15. Richard Middleton, upon a Marriage-Treaty with Barbara 
Wynn, agrees, in Conſideration of 1250/. Portion ſecured to her by 
Bond from her Brother, to clear his Eſtate, being 70. per Aunum, 
of Incumbrances that were then upon it, within {ix Months after the 
Marriage ſhould be had; and for every 100/. he ſhould receive, to 
ſettle 101. per Aun. on her for a Jointure, and to ſettle Lands on 
the firſt and other Sons of that Marriage; Barbara was no Party 
to theſe Articles; the Marriage takes Effect; Barbara dies within 
the fix Months without Iflue ; Richard on a ſecond Marriage with 
one Dorothy — „ Who had a Portion of 1600 J. in Truſtees 
Hands, by Articles agrees to lay out 1250/, he was intitled unto 
in Right of his firſt Wife; and this 1600 J. when received, in the 
Purchaſe of Lands, to be ſettled on Dorothy for a Jointure, and 
for a Proviſion for the Iſſue of that Marriage; which Marriage after 


takes Effect, and then {chard dies before he had got in either of 


the Portions; and my Lord Keeper decreed it to the Repreſenta- 


tives of . Richard ; and that it ſhould not ſurvive to the Admini- 


ſtrator of the firſt Wife, he being a Purchaſer by his Agreement 


to diſincumber his Eſtate; and being in no Default, the Wife dy- 
ing within the ſix Months, which prevented the Making the Settle- 
ment. Paſch. 1711. between Medith and Wynn. | 
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(A) By whom it mar be brought. 4 an 
(B) Who are to be Parties to it. 
(C) Matters p2oper by a Bill in Equity. 


(D) Bills of Diſcovery; and herein of what Things 
there ſhall be a Diſcovery, _ 


(E) Bills quia Timet, in what Caſes pzoper. 

(F) Bills of Peace to pzevent Multiplicity of Duits, 
(G) Croſs Bills, i 
(H) Supplemental Bill. 

(I) Bills of Jnterpleader, 

(K) Certiorari Bills, . 

(L) Bills of Review and Reverſal, 

(M) Bills oꝛiginal after a Decree, 

(N) Bill taken pro confeſſo. 


(A) By whom it may be bꝛought. 


1. HE King may ſue in Chancery for Equity. 1 Rol. 
Ar. 373. | 3 
2. The Chancellor himſelf may ſue or be ſued in E- 
quity, but he cannot make a Decrce in his own Cauſe. 
1 Kol. Abr. 373. 5 | 
3. If an Alien purchaſcs Lands in the Name of another, admit- 
ting the King is intitled to the Truſt, yet he muſt ſue in Equity 
to have it executed. 1 Rol. Abr. 194 


4+ The Church-wardens may join with a poor Perſon who is 
chargeable to the Pariſh. March 90, | 


5. A Bill may be brought in Behalf of an Infant in Yertre ſa 
mere, and an Injunction obtained to ſtay Waſte, 2 Fern. 711. 


6. Any 


6. Any one may bring a Bill as Prochein amy to an Infant, with- 
out his Conſent, becauſe it is at his Peril that he brings it, to be 
anſwerable for the Event ; but none can bring a Bill in the Name 
of a Feme Covert, as her Prochein amy, without her Conſent ; 
and if ſuch Bill be brought, upon her Affidavit of the Matter it 
will be diſmiſſed; agreed by the Court. Mich. 1713. between An 
drews and Cradock. | 


(B) Who are to be Parties to it. 


1. IF a Man grants a Rent- Charge, and afterwards ſells the Lands 
by Parcels, and the Grantee ſues for the Rent, he muſt make 
(% If Teo all the Purchaſers (a) Parties. Cary 3, 33. S. P. 


or more Ae Wh WS | 9458} . 
have a joint Intereſt, regularly they muſt be all Parties to the Bill; ſo if Two, or more, are liable to 
a Demand, you cannot proceed againſt one alone. 2 Vern. 195. So all Executors, Truſtees, or their 
Repreſentatives, are to be made Parties; but this Rule may be diſpenſed with, if any of them are 
not amenable, or if they have ſtood out Proeeſs to a Sequeſtration, i 


* 


2. But in Caſe of a Charity, it is not neceſſary that all the Ter- 
tenants ſhould be made Parties, for the Charity ſhall not be put to 
that Difficulty ; but the Tertenants may, if they ſeek a Contribu- 
tion, undertake to make them Parties to the Information, or help 
themſelves by ſuch Courſe as they ſhall think, ft 1 Salk, 163. 

3. If there be an Agreement in a Pariſh, by a Veſtry Order, that 
100/, per Ann. ſhould be paid to A. for a Lecture in the Pariſh, 
in a Bill for the Recovery thereof, all the Parties to the Order muſt 
be made Defendants; otherwiſe it cannot he decreed. Mich. 15 
Car. 2. between Henchman and Ayer, Hard. 333. l 

4. The Bill being to have an Account of a Truſt, the Defendant 
pleaded, that he was intruſted for three Children, iE. for the Plain- 
tiff and his two Brothers; and that the other Two not being made 
Parties to the Suit, he was not bound to anſwer, for otherwiſe 
he might be thrice called to an Account for the ſame Matter; and 
the Plea was allowed. Mich. 168 2. between Hanne and Stevens, 
1 Fern. 110. | 

5. But if 4. deviſes ſeveral Legacies to B. C. and D. and that if 
his Eſtate fell ſhort, each to abate in Proportion ; but if it increaſed, 
that each Legacy ſhould increaſe in Proportion ; in this Caſe one a- 
lone may ſue for his Legacy; and it is not neceſſary that the other 
Legatees ſhould be made Parties. Mich. 34 Car. 2. between Har- 
cock and Haycock, 2 Chan. Ca. 124. Tho' one Legatee may ſue, 
yet if the Reſidue of the Perſonal Eſtate be deviſed to Three; 
©. Whether one of them may alone ſue for his Part; and ide 
Nel. Chan. Rep. 243. where it is held that he cannot. 

6. If a Bill be exhibited againſt the Sheriff and Plaintiff at Law, 
to be relieved againſt a Bail-Bond aſſigned by Fraud by the Sheriff; 
let the Proof of the Fraud be never fo ſtrong, yet if the Plaintiff at 
Law is not ſerved with an Order to anſwer, ſo as to be made a Par- 

ty, the Plaintiff can have no Relief: Ordered by the Maſter of the 
Rolls. Mich. 1682, between [zraell and Narbourne, 1 Vern. 87. 

7. A Bill being exhibited for Diſcovery of a Bankrupt's Eſtate ; 
the Defendant demurred thereto, becauſe the Bankrupt was not 
made a Party; and the Demurrer was allowed. Hill. 1688. be— 
tween Sharp and Gamon, 2 Vern, 32, 
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8. Upon a Bill for a ſpecifick Performance of a Covenant under 
Hand and Scal with 4. for the Benefit of B. A. muſt be made a 
Party to the Suit; but if it had been only a Promiſe, either A. or 
B. might have brought the Action, according to the Caſe in Ne- 
verton's Reports, Hill. 1638. between Cook and Cook, 2 Vern. 36. 
9. If a Perſon claims any Thing due from the Teſtator, the Ex- 


ccutor muſt be made a Party. Nel. Chan. Rep. 334. All Execu- 


tors muſt ſuc and be ſued. 3 Chan. Rep. 92. - ao 
10. If a Legatce of a Term ſues for it, he muſt make the Ex- 
ecutor a Party, although he alledges he has his Aſſent. Between 
Moor and Blagrave, . 1 Chan. Ca. 277. 7 

11. So if an Executor does actually releaſe, yet he muſt be made 
a Party to the Suit. Hill. 168 1. between Smithbhy and Hinton, 
1 Pern. 31. EE Wa 
BE; * But if the Plaintiff ſues one Executor, and alledges in his 


led to pay the Money, 177 compel the others to contribute. 


348. 2 Chan. Ca. 29. F. P. 


o o - 


17. If one of the Defendants is proſecuted to a Sequeſtration, the 
Cauſe may be carried on without him. Mich. 1699. between Par- 


e ES 4. Py 

18. The Plaintiff being Reſiduary Legatce brought his Bill againſt 
the Defendant, who was one of the Exccutors (without his Co-cx- 
ccutor, who was beyond Seca) to have an Account of his own Re- 
ceipts and Payments: The Defendant inſiſted that his Co-exccutor 
ought to be made à Party; but my Lord Chancellor ordered the 
Cauſe to go on, and Taid, that if any T hing appeared difficult on 
the Account, the Court would take Care of it. And as a Bill may 
be bropght againſt one Factor without his Co- factor, being N 
pin a U HIS Toy 


” Rolls V. 
Yates 177. 


"_ Bill. 
Sea, that the ſame Reaſon held here. Mich. 1698. between Cotv- 
ad and Cely. | 


19. Barnard Spark, in 1661. made his Will, and amongſt other 
Legacics deviſed an Annuity of 20 J. per Annum to B. to be paid 
Quarterly, and gives other Legacies; and then has this Clauſe, al} 
the Reſt of thy real and perſouul Eſtate not before bequenthed, (ny 
Debts beiug paid,) I give to my Brother John ter and makes him 
ſole Exccutor ; and he paid the Annuity ſeveral Years, and made his 
Will, and charged all his real and perſbnal Eſtate with this An- 
nuity, and deviſed all his real and perfohal Eſtate in ws 7 (Part 
of which was the Eſtate of Barnard) to his two Daughters, who 
were Defendants; and all his teal and perſonal Eſtate in Porbadoes, 
to his two other Daughters that live in Barbactves, and were no 
Parties to this Suit: The two Daughters here paid the Annuity ſe- 
veral Years, but then ſtop'd Payment, on Pretence, that the Words 
of Barnard's Will did not charge his real Eſtate with this Annuity ; 
or if they did, yet the perſonal Eſtate ought to be firſt exhauſted, 
which did not appear to be: And the real and perſonal Eſtate in 
Barbadoes being equally liable by the Will of John, the Daugh- 
ters, who have thoſe, ought to be made Partics, for they might 
have made Satisfaction; or howevet, they ought to have been before 
the Court, that the Defendants might, at the ſame Time, have a 
Decrce againſt them to pay their Proportion; for though at Law 
the Party may take his Remedy againſt which he pleaſes; yet in E- 
quity, all muſt be Parties, that Right may be done to all at the 
ame Time. On the other Side it was faid, admit it to be ſo, in 
Caſe it may be eaſily done, yet tis impraRicable in this Cafe, and 
_ therefore'ought not to be required; and fo held my Lord Keeper, 
and that the Lands were charged by Barnard's Will; and if any 
Jatisfaction has been made N, ole in Barbados, it lay on the 
Defendant's Part to ſhew it. Paſch. 1702. between Onintiue and 
Yard. = che _ 4 8 > 

20. Sir Famihd Forteſcue, in the Year 1664. ſettled his Eſtate 
upon Pour, Glendale and Harris, in Truſt to pay his Debts in 
the firſt place, then+to pay ſuch Portions as he ſhould give to his 
Children; and lafly,” his Legacies, and the Overplus, to be laid but | 
in a Purchaſe in Truſt for the firſt Son, and the Heirs of his Body, 
and fo for the ſecond, c. and for Want of fuch Iſſue in Truſt fot 


himſelf and his Heirs ; the Plaintiff, his Grandaughter and Heir at 


Law, on whom the 'Truft devolved, brought het Bill againſt the Ad- 
miniſtrator and Heir at Law of Harris, (Powel, Gletrdale and Har- 
ri being dead) to-diſcover Tome Lands putchaſed with the Over- 
plus Money by Harris, who had formerly been a Servant in Sir Ed. 
mind's Pamily, and who alone had tranſacted the Truſt. To 
which it was objected, that the Repreſentatives of the other Tru- 
ſtees ought to have been before the Court; but the Plaintiff in- 
fiſting only to have an Account of what came to the proper Hands 
of Harris, and of his Receipts and Disburſements only, and hot © 
of any Joint Receipts or Tranſactions by him, with the other Tru- 
ſtecs; the Objection Was over-tuted. Hill. 9 Jim. between Lady 
Slyara and the Executors of Harris & ax. 
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Bill. 


(O) Matters pꝛoper by a Bill in Equity, | 
Vde Title Courts and their Fariſdiftion, Letter (B). 
1. A Bill in Equity lies to ſet aſide Letters Patent obtained by 
Fraud. Attorney General verſus Vernon, 1 Fern. 277. 
2. A Solicitor may have a Bill for Fees only, if for Buſineſs, done 
in this Court; and ſo he may when the Buſineſs is done in another 
Court, if it relates to another Demand the Plaintiff; makes in this 
Court. 1 Fern. 203. I no9v390-£3d 1 [ASME 
3. A Bill in Equity will lie for recovering antient Quit-Rents, 
tho yery ſmall, as two or three Hilliugs per Anmiun. Between 
Cox and Foley, 1 Vern. 359. | 


4. (a) A Suit for ſmall Tithes, net proper for Chancery ; neither (4) The 


Court of 


has it been uſed ; per Sir John Churchil, as Amicus Curiæ. 2 Chan. 
Ca. 237. 


per Annum in Lands. 


5. The Plaintiff being Executor, and his Teſtator greatly in- 
debted, and being deſirous to be rid of the Aſſets as dr. they 
would go, and that his Payments might not be afterwards que- 
ſtioned, brought a Bill againſt all the Creditors, to the Intent they 
might, if they would, conteſt cath other's Debts, and diſpute who 
ought to be preferred in Payment ; the Defendant being a Creditor 
demurred, for that the Bill contained Multiplicity of Matter where- 
in he was not concerned. But the Court over-ruled the Demurrer, 
and held it a proper Bill, and a ſafe Way for an Executor to take, 
Hill. 1688. between Buckle and Atleo, 2 Vern. 37. 

6. If A. obtains a Decrce before the Ordinary for an Hie in a 
Church, and he brings Bill for the Decree of this Court to quiet 
him in Poſſeſſion, the Bill will be diſmiſs'd with Coſts; for this Court 
executes not its own Decrees by Bill, without examining the Juſtice 


- 


of them. Paſch. 169 1. between Baker and Child, 2 Vern. 226. 


(D) Bills of Diſcovery; and herein of what 
Things there ſhall be a Dtſcovery. 


1. the King grants the Goods of a Felon, the Grantee may compel 


any one, in whoſe Poſſeſſion they are, to diſcover them. Cary 1. 

2, If a Perfon is outlawed, a Bill may be exhibited by the Ator- 

ney General to diſcover his real and perſonal Eftate; for the Out- 

lawry is in Nature of a Gift to, or Judgment for, the King. Mich. 
1655. between the ProteFfor and Lord Lumley, Hard. 22. 

3. A Bill was exhibited by the 4rrorney General in the Exche- 

quer, where it was charged, that the Defendant, being a Mer- 


chant had conceated' the Cuſtom of 290 Casks of Currans; and 


for the better Effecting thereof, had given 40 1. a/ piece to two Cu- 

ſtom-Houſe Officers; and Relief and E I rayed; but upon 

a Demurrer it was donbted whether the th ant ſhould be 

bound to diſcover. Hard. 137. Hard. 201. F. V. adjourncd, where 

it was alledged, the Attorney General would not profecute for tho 

Forfeiture, but for the Duty only. a > 
| ; | 4. 


N ü | will not re- 
rain a Suit by Engliſh Bill under 10 J Value, except in Caſes of Charity, nor under the Value of 40 5. 


4. If the Plaintiff alledges that the Defendant had cauſed the 
Plaintiff's, Pore Wines to be ſeiſed as French Wines, on Purpoſe to 
raiſe the Price of the Market, and to fell his own Wines at a bet- 
ter Rate, and detained the Plaintiff till he had ſold his own; Wines, 
and then relinquiſhed his Proſecution, well knowing that the Plain- 
tiff's Wines were Port Wines: And he prays an Anſwer and Dif- 
covery to thoſe Matters, in Order to his bringing an Action. The 
Defendant may plead the Act for prohibiting of French Wines, 
and a Penal Clauſe therein on any Man that ſhould ſeiſe Wines, 
and afterwards relinquiſh his Proſecution ; and it will be allowed, 
Mich. 1682. between Bird and Hardwick, 1 Vern. 109. 

5. If it is charged by the Bill, that the Defendant, in 1659, by 
Colour of an Order of Sequeſtration by the Committee, had ſeized 
ſeveral Tithes, &c. due to the Plaintiff, the Plaintiff may pray a 
Diſcovery of the Particulars To taken, and their Value; as where a 
Man by Colour of a Title enters into a Houſe, Gt. and poſt fles 
himſelf of the Goods, (5c. for it may be impoſſible for the Plaintiff 
to diſcover the Particulars, without ſuch Bill ; and this is a Charge 
not by Way of "Treſpaſs, but under Colour of Title: So where a 
Will is proved, and the precedent Adminiſtration revoked, ſuch Bill 
is uſually neceſſary for the Diſcovery of the Goods; and yet in 
Strictneſs of Law there was a Trefpaſs ; reſolved upon a Demurrer, 
between Cage and Varner, Hard. 1682. | | 
6. A Bill was brought to diſcover who was Owner of a Wharf and 
Lighter, to enable the Plaintiff to bring an Action for the Damages 
his Goods ſuſtained by the Lighter's being over- ſet by Negligence of 
the Lighter-man ; to which the Defendant demurred ; but the De- 
murrer was over-ruled. Between Sir John Heathcote and Sir John 
Fleet, 2 Pern. 44% 1 8 

7. So where the Ship, called the Turꝶey-Merchant, taking Fire 
by the Neglect of the Maſter or Ship's Crew; the Plaintiff who 
was one of the Freighters, and had his Goods burnt, brought his 
Bill to diſcover who were Part-owners of the Ship, to enable him 
to bring his Action; to which the Defendant demurred, and inſiſted 
that this was like the Cafe where a Firc happens in a Man's Houſe, 
and burns his Neighbour's alſo 7 although he is liable to Damages 
at Lay, yet the Plaintiff, in fuch Caſe, ſhall not be aſſiſted in Equi- 
12 but the Court held that the Caſe put was not parallel; for tho 
the Law gives an Action, yet it doth not ariſe out of any Contract 
or Undertaking of the Party; and that this and the precedent Caſe 
came within the Reaſon of the Caſe of any common Carrier ; and 
therefore over-ruled the Demurrer. Mich. 1703. between Morſe and 
Buckworth, 2 Vern. 443. 

8. A Bill was brought to diſcover who was Tenant of the Free- 
hold, in order to bring a Formedon, to which there was a Demur- 
rer, and it was allowed. Hill. 1683. between Stapleton and Sher- 
rard; 1 Fern. 212, though the Caſe of Bickerton and Bickerton 
was quoted to the contrary. Vide Cary 22. where it is ſaid that 
ſuch Bills have becn frequent. | 3 

9. A Demurrer to a Bill brought to diſcover the Tenant to a 
Pracipe on a voluntary Conveyance, allowed. Mich. 1684. between 
Sherburn and Clerk, 1 Fern. 273. 1 Vern. 213. S. P. per Lord 
Keeper, who ſaid that there were Ways of knowing it without. 
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ought to'eſtabliſh an Agreement for a ſeparate 


not make any Diſtribution till this Matter was determined, 'The 
*X Defendant demurred, for that there could not be a Diſcovery of a 
XZ Man's perſonal Eſtate in his Life-time ; and for that this Bill was in 
Nature of a Foreign Attachment, which the Practiſe of this Court 
did not admit or-countenance;; but the Demurrcr was overrruled. 
Paſch. 1686. between Smithitr and Lewis, 1 Vern. 398, 399. 
14. But where 4. obtained Judgment againſt . ag brought a Bill 
againſt C. for a Diſcovery of B.'s Goods which C.-had ente hi 
Hands; and the Defendant demurred, becauſe the Plaintiff had not al- 
ledged he had taken out Execution againſt B. and the Demurrer was 
allowed. Paſch. 1686. between Angell and Praper, 1 Ver. 399. 
15. The Bill was to diſcover whether the Defendant had not aſ- 
ſigned over a Leaſe; the Defendant pleads that there 1545 d Proviſo 
in the Leaſe, that in Caſe he aſſigned over, the Leaſe ſhould be 
void; and that this being in the Nature of a Penalty or Forfeiture, 
hae a ought not to be compelled in a Court of Equity to diſcover. 
For the Plaintiff it was ſaid, that this was not a Penalty, but Part 
of the Contract; yet the Plea was allowed, Hill. 1700. between 
Fane and Atlee. | | para” qe 
1 16. The Defendant was one of the Super-Cargoes of the Royal 
George, belonging to the Plaintiffs; and on his being ſo appointed 
entered into a Bond with Sureties, of 5000 J. Penalty, not to trade 
=X to any of the Places prohibited by the At of the 9th of the late 
Queen for erecting the South. Sea Company, or contrary to the A 
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ſtrictions; and he on his Part covenanted not to trade to any of the 
ſaid Places, or contrary to the ſaid Contract; and covenanted not 
to plead or demur to any Bill which ſhould be brought againſt 
him in Equity for a Diſcovery of his Trading or Dealings contrary 
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ſieuto Contratt with the King of Spain, and ſeveral other Re- 
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to nis Agreement; and this Bill 5 charging 5 wit 1. 
Yer al Breaches,of Coy ſchaas ” the Prejudice of. the Plaintiffs, 10 
the F of i ſeveral 1000). and for a Diſcovery. db a C. 
the Plaintiffs by their Bill wayed the 5 ooo]. Penalty of the Bond, 
To this Bill the Defendant pleaded the Statute 9.4ung, and {everal 
Art icles of, the Aſients. Contratt, whereby whoever traded gontrary 
Ae ne were li ble jp great Penalties, as Ka go Shi 
and Goods, and ſevera other Forfeitu And it was Daly 
urged, that by Law no one was bound to NE 1 any Na 110 
or to ſubject him Þ o Penalties or F orkejtuxes ; that it ,w 
Buſineſs of Courts of Equity, to relieve FS ho nat to aſli dib Forte 
tures; and that this Covenant or. to plead r Orme, was illegal 
and void in it ſelf, as it tended to deprive hin of the engfit of 
the Law, like a Covenant not to bring a Rep ch or ſuch 13 
But the Plea was over- ruled; becauſe he c Might, 
thought fit, forego or wave the Benefit. of the 910 n. thoſe & £8 
culars, which here he has expreſly covenguted to 4 o; and which 
955 the more neceſſaxy to be required of bim, 77 the Plaintiffß 
emſelyes were under like Penalties in Caſe any of i ao ors 
5 or Ae gents traded contrary to that Act, or the le © otra 
this Covenant not to plead or demyr, a Purpoſely to +: el, 
1 Pretence, that he ought not to 1 15 r any. hing whereby to 
ſubject himſelf to any Penalties; lince he 115 expreſly con- 
ſented to and covenanted 105 he fl ot now be at Liberty ts 
object to the Illegality of: And it Wag. ds to be ſo ſo reſolved in a like 
Caſe between the E. J. Company and Atkins, in the Time of the 
Lord Macclesfield, on a very ſolemn Debate. Mich. 1728. South: 
Sea Company \ verſus Bumſted. 
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(E) Bills quia Timet in what Caſes pꝛoper. 


TA, Fo ad the Uſe of Goods and a Library for Life, Remainder to 
he Plaintiff's Wife, who was dead; but he, as her Admini- 
rought his Bill to have the Goods, Gc. ſecured to him af- 
heath of 4. which was decreed accordingly, 12 Car. 1. be- 
oel ala and Bently, 1 Chan, Rep. 110. _— 
2. K Pill was brought to deliver up an Apprentice's pong and In: 
0 | | e he hejog out of his Time; and it was ardcred that the 
4 Matter do cither bring his Action within a Year, or deliver up th 
Borg 4 Injlentur es; for if it were at the Malſęrs Choice to ſtay Z 
& 4s he pleaſed he would perhaps ſtay Wo the Apprentices 
$500k Pepe es For dead. 17 Car. 2. between Baker anc Shelbury, 
an. 9 
. 405 Pe 8 Teſtator gaye the Plaintiff 10007, to be paid 
Age © twenty-one Years: The Bill ſuggeſted that the Do- 
Re who was Executor, waſted the Eſtate; and therefore the 
Plaintiff prayed, that he might g give Security {or the Payment, of the 
5185 10 ſuch Time as it mould become due, which the Maſter of 
the R . accordingly. Hill. 2 Car. 3, between Dancuiubun 'Y 
and 95 1 1 Chan, Ca. 121. 3 
4. If A. being ſeized of I. ands in Fee, grants a Rent-charge iſſuing 
thercout, and after deviſes the Lands to B. for Life, the Remainder 
to C. in Fee, and dies C. may x compel 5. to pay the Arxcats, for 
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pel B. to pay the Debt, though . is not ſucg; for it is U 


(F) Bills of 'Peace to prevent Multipli 
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fear all ſhould fall on C. in Reverſion; although it was urged that 
this was a remote Polihijitye A Car. 2. between Hayes and 
Hayes, 1 Chan. Ca. 213. N | 

5. If 4. is bound for B. and, nos 8. Congeer-hondefrom, Þ. and the 
Money is become payable on the Original Bond, Equity * £508 


that a Man ſhould always have ſuch a Cloud hang yen him; pgr 
North L. Keeper, 1 Fern. 190. 840 1 an i 
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I, PON a Motion for a new Trial after Verdicts upon two Iſ- 
ſues, which were directed, the one to try whether the Lord 
of a Manor had a Grant of Free Warren; and the other, in Caſe he 
had the Grant of Free Warren, whether there was ſufficient Com- 
mon left for the Tenants; my Lord Chancellor ſaid, That thoſe 


Matters Were properly triable at Law; but it being ur ed that 


the Bill was brought to prevent Multiplicity of Suits, and was in 
Nature of a Bill of Peace; a new Trial was granted upon Pay- 


ment of full Coſts. Mich. 168 1. between How and the Tenants of 
Muſzrave, 1 Vern, 22. Cary 3. Bills of Peace proper in Equity. 
1 Fern. 266. where ſeveral Tenants of a Manor claimed a Right 
to the Profits of a Fair; and a Bill was allowed to eſtabliſh it. 
2. A Bill ſhewing that one Commoner had recovered on Shil- 
ling, or other ſmall Damages, againſt the Plaintiff for oppreſſing 
the Common, or for uſing the Common where be ought not; and 
therefore, that the Defendant, another Commoner, may accept cf 
like Damages for what is paſt, to prevent Charges at Law, is in 
Nature of a Bill of Peace, and proper in Equity. 1 Fern. 308. 
3. A. directed Y. to pay to C. what Sums C. ſhould want, C. ac- 
cordingly received two Sums of Money (amongſt others) of B. for 
which he gave Receipts, as by the Order of 4. 4. and C. come to 
an Account, which being ſtated, they gave mutual Releaſes; but the 
two Sums not being entered in the Books of A. were not accounted 
for by C. B. not having received any Allowance from 4. for the 
two Sums, prefers his Bill againſt C. to have the Money paid back. 
C. confeſſed the Receipts, but inſiſted that he ought not to pay the 


Money, for that they never had any Dealings together but upon 


the Credit of 4. and it was to be preſumed that the Plaintiff had 
an Allowance from A. he never paying the Defendant any Thing 
but upon the Credit of 4. and the Reccipts ſo worded. But the 
Court decreed that tho Defendant ſhould return the Money, for 
the Plaintiff has a fair Claim againſt the Defendant to avoid Cir- 
cuity of Suits; for otherwiſe it would only turn the Plaintiff on J. 
and A. on the Defendant again in Equity, to ſet aſide the Releaſe, 
and to have an Allowance of theſe Sums. Show. P. C. 17. 


(G) Croſs 
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| (6) Croſs Bills. 


1. A Crofs Bill is a Bill brought by the Defendant againſt the ME 
Plaintiff in a prior Suit depending; it muſt be brought be- 

fore Publication paſt in the other Suit, except the Plaintiff in the 

Croſs Bill will go to hearing upon the Depoſitions already pub- 

liſhed, becauſe of the Danger of Perjury and Subornation. Yide 

Nel. Chan. Rep. 103. | | 

2. Jf. there be a Bill exhibited in one Court of Equity, there 

may be à Croſs Bill in another; as if the Mortgagor exhibits a 

Bill to redeem in the Exchequer, the Defendant may bring a Bil! 
in Chancery to fore-cloſe. Per North L. Keeper. 1 Feru. 221. Y 


(E) Supplemental Bills. 

1. © oy E Plaintiff brought a Supplemental Bill for Diſcovery of 
more Evidence touching a Matter of Account; to which 
the Defendant pleaded the former Bill, and that the Cauſe. was heard, 
and an Account directed; but he was ordered to anſwer to all Mat- 
ters in this Bill not anſwered unto in the former Caſe, but the Plain- 
tift not to reply or proceed any farther without order. 30 Car. 2. be- 

tween Boese and Skipwith, 2 Chan. Rep. 142. | 
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Ini 2. In a Bill of Review a new Supplemental Bill may be added. 

it Hill. 1682, between Price and Keyte, 1 Vern. 135. Fo: 

j | 

. (1) Bills of Interpleader. 

1 5 [35h 

1 % A Bin of 1. IF a Cauſe has been heard upon a Bill of (a) Interpleader, and 

0 * e L a Trial at Law directed to ſettle the Right between the e- 

\þ hibired by a fendants, there is an End of the Suit, as to the Plaintiff; ſo that if 

Ul) third Perſon, he afterwards dies, the Cauſe ſhall ſtill proceed, and there needs no 

3 ws ro Revivor, each Defendant being in the Nature of a Plaintiff: Rule 

1 whom he upon Motion. 1 Fern. 351. 1 % Y 
ought of 3 


Right to render a Debt er Duty, fears he may be hurt by ſome of the Claimants, and therefore prays 
rhac they may interplead, ſo that the Court may judge ro whom the Thing belongs; and he rhereby 
rendered ſafe on the Payment: And this he may do whether any Suits be actually commenced againſt = 
him in Law or Equity, or is only in Danger of being moleſted by the Printed Orders; it appears 74 
that the Plaintiff in a Bill of Interpleader, muſt annex to his Bill, or upon filing thereof make an | 

Affidavit that there is no Colluſion between him and any of the Parties. | 


(D Certiorari Bills. 


(a) A Certio- 1. | HE Plaintift brought a (a) Certiorari Bill to remove a Cauſe 
yari Bill is cout of the Mayor's Court, his Witneſſes living out of that 


bl „ Ce uſc „us Jurisdiction, and inſerted other Matters relating to an Account not 
14 of 5 127 in Controverſy in the Mayor's Court. After Examination of Wit- 
4 : or Court o 

. | Equity, upon Suggeſtion that the Cauſe is out of its juriſdiction, or that the Witneſſes live out of the 
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Juri:diftion, or upon ſome good Reaſons given why equal Juſtice may not be had in ſuch Court; but 
whether, after a Deeree in any ſuch Court, a Bill of Appeal or Review will lic to Chancery to reverle 
it, Q & vide 1 Vern. 17), 184, 443. 


1 neſſes, 


Bill. 


. . e * . 
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neſſes, the Defendant moved for a Procedemdo, and infifted>that-if- 
the Cauſe ſhould be heard here, he could not be relieved,” not ha- 
ving any Bill here; but a Procedendo was denied, the Bill containing 
other Matters not determinable in the Mayor's Court; neither can 
the Bill be divided: But the Cauſe after hearing was diſmiſſed out of 
this Court. Mich. 15 Car. 2. between Rich and Faquis, 1 Chan. 
C. 3 h er VEL ol 5 Jüdin | 

8 The Plaintiff, an Apprentice, had ſued in the Mayor's Court 
to have 150 J. repaid, which his Mother had given to the Defen- 
dant to take him as his Apprentice; the Defendant brought his Cær- 
tiorari Bill, and entred into Bond to prove his Suggeſtions within 
the Time limited, as uſual; and upon a Reference to a Maſter, he 
certified the Plaintiff had proved his Suggeſtions; and there upon, al- 
though a Procedendo was ſeveral Times moved for, it was denied; 
ſo the Defendant was neceſſitated to reply, and both Sides examined 
their Witneſſes; and Publication being paſſed, the Plaintiff ſerved the 
Defendant to hear Judgment; and upon opening the Nature of the 
Caſe, the Lord Keeper and Maſter of the Rolls were both of Opi- 
nion, that it ſhould be ſent back to be determined in the Mayor's 
Court; and the Regiſter ſaid it had been often done both Ways, 
ſometimes retained and decreed here, but oftner ſent back; ſome- 
times after Publication, and ſometimes after a Subpena ſerved to 
hear Judgment. Hill. 1704. between Stephenſon and Houlditch, 
2 Vern. 491. 5 | n 


© | (J) Bills of Review and Reverſal. 


1. IF the Chancellor errs in a Decree in a Matter of Law, and it 

4 appears within the Decree, this Decrce may be reviewed for 
this Error. 1 Rol. Abr. 332. Nie cle 

2. So if the Chancellor errs in his Conſcience upon a Matter of 
Fact proved before him, there may be a Review upon this Matter, 
becauſc there needs no Examination; but this may be reviewed on 
the old Depoſitions; and this is uſual, 1 Rol. Abr. 38 2. 

E | 3. But if the Chancellor errs in his Decree upon a Matter of Fact, 
this Decree is final, and cannot be revieved, becauſe they cannot go 
upon a new Examination of Witneſſes now; for after Publication this 
cannot be done. 1 Rol. Ar. 382. 
4. No new Evidence, or Matter which might have been uſed in 
the firſt Cauſe, and of which the Party had then Knowledge, ſhall 
be ſufficient Grounds for a Bill of Review. 3 Chanc. Rep. 76. 
1 Chanc. Ca. 43. S. P. Laid down by Counſel as a Maxim. 2 Chan. 
= Rep. 45. S. P. 
F. No Errors can be aſſigned on a Bill of Review, but Errors in 
Law; and ſuch muſt appear from the Facts ſtated in the Decrce ; if 
new Matter is after diſcovered, it can only be aſſigned for Error, by 
Leave of the Court. Paſch. 1683. between Milliſh and Williams, 
i Fern. 166. 1 Vern. 292. S. P. per Cur. 

6, If a Man brings a Bill of Review, to which there is a Demur- 
rer, and the Demurrer allowed, he cannot afterwards bring a new 
Bill of Review. 1 Fern. 44. 1 Fern. 417. S. P. | flo 399; 
7. So where a Bill was taken pro confeſſo, and a Bill of Review 
brought, to which the Defendant demurred, which was allowed ; 
Y 5 
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and a new Bill of Review being 3 " Defendant 3 
and for Cauſe ſhewedy that a Bill of Review lies not after a Bill of 
Review; and the Demurrer was allowed. Hill. 1682. nn, Du. 
ny and Filmore, 1 Vern. 135. 2 Chand. Ca. 133. C. CQ... 

8. Where a Demurrer to a Bill of Review is allowed, it may be 
inrolled; but if over-ruled, that cannot be inrolled, ſo as to prevent 
the Demurrer's being re-argued. Hill. 1690. between Wons and 
Tucker, 2 Fern. 120. Per Curiam. | 

9. A Decree was obtained for a large Sum of Money, an a Bill of 
Review was brought, and new Matter aſſigned for Error; and the 
Rule of Court was pleaded, . that the Detendant ought firſt to pay 
the Money into Court before the Bill brought: But per Cur, let him 
give good Security, and we will diſpenſe with the Rule. my. Car. 2, 
between Leo] and Darrey, 1:GChanc. Ca. 22. 

10, On a Motion to ſtay Proccedings on a Decree, until the Plain- 
tiff was heard on a Bill of Review, it being inſiſtod upon, that'a Bill 
of Review was in itſelf a Superſeadas, and like a Writ of Error at 
Law; but per Lord Keeper, the Decree ſhall be performed to a 
Tittle before any Bill of Review be allowed, unleſs the Plaintiff will 
ſwear that he is not able to perform the Deerce, and will ſurrender 
himſelf to the Fleet, and lie in Priſon till the Matter be determined 
on the Bill of Review. Hill. 1682. between Williams and Melliſb, 
1 Vern. 117. 

11. Upon a Motion, that a Bill of Review lake be: admitted, 
without Payment of the Coſts of the former Suit, amounting to 

150 J. for which the now Plaintiff, as was pretended, had bcen in 
Execution almoſt twenty Years, and was not able to pay them. Per 
Cur', Upon his making Oath that he is not worth 40 J. beſides the 
Matter in Queſtion, and beſides a Suit depending between the fame 
Parties to forecloſe a Mortgage, the Debt being pretended to be 
overpaid, he ſhall be admitted to bring his Bill of Review without 
Payment of Colts. Mich. 1684. between Fitton and Macclesfield, 
1 Fern. 264. vide 1 Vern. 192. where it is ſaid, that paying of Colts, 
upon bringing a Bill of —_— is diſpenſed with by. a. IN Order. 


1 Fern. 1 hh 50 


(Y Bills oꝛiginal after a Be | 


I, A Feme Covert, after Separation from het Slubend, had a De- 

cree for Alimony, which Decree was confirmed on a Bill of 
Review; but the Husband being willing to be reconciled to his Wife, 
and to cohabit with her, exhibited an original Bill to ſet aſide the De- 
cree; and it was held by Fiuch Lord Keeper, aſſiſted by North C. |. 
to be a proper Bill. Hill. 26 Car. between Whorewood and Mf hor: - 
wood, 1 Chanc. Ca. 250. where it is faid to have bcen reſolved, that 
where a Deeree is temporary, or for ſpecial Ends, an original Bill 
lies, to ſhew that the Purpoſes of the Decrce are ſatisfied, and to put 
a Period to it. Vid. 2 Chanc. Rep. 128. 

2. An original Bill to exccute a Decree of Lands againſt a Pur- 
chaſcr, who claimed under Partics bound by that Decrec, was allowed 
good on Demurrer thereto, by the Lord Keeper. Tri. 26 Car. 2. 
between Organ and Aw, 1 Chanc. Ca, 231. 
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3. If a Bill be brought to have the Benefit of a former Decree, the 
Plaintiff cannot examine Witneſſes, much leſs the ſame Witneſſes to 
the Matters in Iſſue in the former Cauſe; but on ſuch a Bill the Court 
may examine the Juſtice of the former Decree ; but then it muſt be 
by Proofs taken in the-Cauſe whergingthat Necree js made. Per Cur, 
2 Vern. 409. cid. 1 Chanc. Ca. 45. where i ſaig, Mat no original 
Bill ought to be brought to explain a Decree, on any Matter prece- 
dent to the Decree. 

. An original Bill, bare in Nature of a Bill of Reviy 
not breaderor longer than a Bill af ue 1 
firſt Jcree, to have it loo d into; hut i Ne rex * 


EN. 


Cc, 


or carry it further, then it opens the Cauſe. Paſch. 1706. between 


Pare and Wordall. 
# 1 6100 Sana otto 


ange NY n gem O'\ ; 
* Bil tal ; 5 Pro oe CINGS 36,5:088 (73 

1. IF the Defendant appears to'the' Nh And prays further 

I Day to anſwer, and has itz and afterwards ſtands owt!hil the 

Proceſſes of Contempt, the Bill will be taken p/v Cn. Nel: Chan. 

Rep. 800. 65. e, 2 hop nnen (C1) 

2. But if the Defendant hath not appeared, the Court will not de- 
cree the Bill to be taken pro Confeſſo, but will order a Sequeſtration 
againſt his Real and Perſonal Eſtate, until he clears his Contempt. 
2 Cheng: Rep 284) nifi NO GAT gny foedtnn getngetR (4: 

3. The Defendant being a Priſoner in the King's Benab refuſed 
to anſwer; whereupon, it was prayed, that the Bill might be taken 


- 


9 
. 


| pro Confeſſo, if he did not anſwer by a certain Day ; but the Court 


was of Opinion, that the Bill could not be taken pro confeſſo; unleſs 
the Defendant was in the Priſon: of the Court; whereupon” he was 
removed by Hlabeas Corpus into the Fleet, and having a Day given 
him to anſwer, and he till refuſing, the Bill was taken pry Confeſo, 
655 
i 


and he was ordered to be kept cloſe Priſoner. © Nel. Chanc. Rep. 
in ne 17 % 


8000. 50. 8 
4. AQuaker being in Contempt for not anſwering upon Oath ; and 
he being by Order brought to the Bar, my Lord Chancellor ad- 
moniſhed him of the Peril of Perſevering ; but he ſtill refuſing to an- 
{wer on Oath, the Bill was taken pro Confeſſo. 29 Car. 2. Anonymus: 
2 Chanc. Ca. 237. obs: | „5 
5. The Court of Policies and Aſſurances in London having de- 


creed a Bill to be taken pro Confeſſo, after the firſt Summons, their 
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7 7 XIII. 
Bonds and Obligations. | 


(A) Concerning Bonds voluntarily entred into. 


(B) When the Conũderation ot Entring into a Bond fails, 
in what Caſes there ſhall be Relief in Equity. 


(C) What ſhall be ſaid an illegal Conſideration, and here⸗ 
in ok Bonds of Reſignation, criminal Converſation and 
ſuch. as depzibe a Man of the Benefit of the Law. 


D) Anreaſonable Bonds relieved againſt. 


(E) Bonds given in Fraud of Darrlage-Agreements, 
relteved againſt, 


() 2 8 OMe Bonds, what walt be void as 
uc 


(G) Bonds obtained from poung Deirs, in what Caſes 
to be relieved againſt. 


(H) Bond and Penalty, in what Cafes moderated in E- 
quitr. 


(1) Jn what Cafes a Pefect in the Bond, oz the Want of © 


tit will be ſupplied in Equity. 
(K) Concerning Co-obligozs and Sureties. 


(A) Concerning Bonds voluntarily entred into. 


1, WF a Man enters voluntarily into a Bond, tho' there was no 


Conſideration ; yet if there was no F raud uſed in obtaining 

it, the Bond ſhall not be relieved againſt in Equity. 21 Car. 2. 
between Wright and Moor, 1 Chan. Rep. 157. 

2. But a e Bond ſhall not be paid in a Courſe of Admini- 

ſtration, ſo as to take Place of Real Debts, though by ſimple Con- 

tract; but ſuch voluntary Bond ſhall be paid before Legacics. De- 


creed by Harcourt Lord Chancellor, between Jones and Powell. 
3 (B) When 


1 S N % * IS T : ö T 
$I BL . 8 we. OS 8 g 10 : 6 
35 6 e EEG r 2. 7 Hey, 
C r 177 HE ip: I 3g os ft ob, 
/ Sh >: e * „„ ens OE Po A TY, = n 


n 


1 . * 
" — 5 e ao 5” G 
Re od a” FFC ͤ ·¹ U L5G LEES "IR. 40 . 

X 8 nn N n S ol 4 

by . r Ft et hs "x bi Bo OS LES 555 1 Were 
get 3% SL COT ⁵— 4 x 

TY MT etch . 
C 0 8 


"2. = 42 
2 


„ I 4 * — 


— 


2 e & © en — - — — or” —— * - 
d - . a 
* - * 
f nd lt A.. oF 
, \ i * 
Bondi 7 IF, , * a 0 pe 
* . "rw n 
a l — — — — — 2 8 y p „„ — — a . * 
a » 
* 


(B) then the Conlideratton of Entring into a 
Bond fails, in what Caſes there hall be Re- 
„ 0900008 TRI 


= 


1. IF a Leſſce aſſigns his Leaſe, and the Aſhgnce, in Conſideration 
of ſuch Aſſignment, gives him a Bond of 300 . conditioned tv 
pay him 20 J. a Year, and the Rent to the Leſſor, and the Aſſignec 
ſuggeſts, that the Leaſe being forfeited (as in Truth it was) there is 
no Conſideration; yet if the Aſſignee may have the full Benefit of his 
Agreement, as he had in this Caſe, by the Leſſor's not taking Advan- 
tage of the Forfeiture, he ſhall have no Relief. Decreed 25 Car. 2. 
between Powel and Morgan, Nel. Chanc. Rep. 49. 
2: If an Officer in the Army agrees to ſurrender his Commiſſion 
to J. F. in Conſideration of 100 J. for which a Bond is given, and 
he ſurrenders accordingly, and F. &. cannot get himſelf admitted, yet 
J. $. ſhall not have Relief againſt this Bond, ſave only againſt In- 
tcreſt and Coſts, Decrecd Mich. 1682. between Berrisford and 
Doe, 1 Vern. 98. | 155 
3. In a Bill to be relieved againſt four Bonds entred into by the 
Plaintift's Teſtator to the Defendant, for quitting his Pretence, and 
procuring the Plaintiff's Teſtator to be admitted Purſer of one of the 
King's Men of War: It was held per Cur', that the Bonds could not 
be ſet aſide, and that they could give no Relief, except for Intereſt 


and Colts, on Payment of the Principal. Hill. 1693, between Sy- 


monds and Gibſon, 2 Vern. 308. Q. of the Circumſtances of this 
Caſe, for no more of it appears in the Book. | 

g. But where a Bond was entred into before the Wars, conditioned 
to pay 40 J. 2 Annum, for twelve Years, out of the Profits of an 
Office, which Office was taken away by the Uſurpers, but was again 
revived at the King's Reſtoration ; and it was held, that the Obligor 
ſhould not be liable for more than the 'Time which the Office con- 
_ Decrced 17 Car. 2. between Lawrence and Brafier, 1 Chant. 

Al. 72. | 93. 

5. So if a Citizen of London is ſeiſed and poſſeſſed of Houſes of a 
publick Title, and likewiſe of a Perſonal Eſtate, and deviſes 
10000 . to his Daughters, and makes his Nephew Executor, who 
enters into a General Recognizance to the Chamberlain of London, 
for the Payment of the 10000 1. and the Lands of a publick Title, 
by the Reſtoration of the King, revert to the right Owner; and the 
Perſonal Eſtate by the Fire of Loudon is very much leflened, ſo 
that it is doubted, whether the Whole will make up the 10000 J. the 
Recognizance ſhall' be made Uſe of no farther than to make good 
the Value of the 'Teſtator's Eſtate, over and above the Loſſes by Fire, 
and the King's Return. Decreed Mich. 22 Car. 2. between Holt 
and Holt, 1 Chanc. Ca. 190. 10:20 101117110 1 | 
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wy (CG) UUhat Hhgli 1 14/00 illegal Confidera- 
tion, and herein of Bonds of Reſiguation, 
criminal Converſation, and ſuch as depz ve 
a Man ok the Benefit of the Law, 


1. IF a Man who has a Title to Lands applies himſelf to a Coun- 
ſel lor, to recover ſuch Lands, and the Counſellor refuſes, un- 

leſs the Party will give him a Bond, conditioned to give him half 
the Land, when recovered, ſuch Bond ſhall be delivered up, and 
tho Counſellor ſhall have no more than his reaſonable Charges, 
Decrecd Mich. 32 Car. 2. between Skapholme and Hart, Nel. Chan, 
Nep. . | | 5 
L The Defendant, upon his Preſenting the Plaintiff to a Parfon- | 
age, took a Bond from him to reſign, which, though in it ſelf Jaw- 
ful, yet the Patron making an ill Uſe of it, vi. by preventing the In- 
cumbent from demanding Tithes in Kind, the Court awarded a per- 
petual Injunction againſt the Bond, Mich. 1686. between Dur ſton 
and Sandys, 1 Vern. 411. vid. 1 Vern. 131. where it was ſent to be 


{a) such tried at Law, whether Bonds of Reſignation were (a) good, or not; 


onde es my Lord Chancellor ſaying, that Precedents in the Caſe were not 
good in Law, directly to the Point. 


where there | my 
appeared ro be no Corruption or fimoniacal Contract; and that a Man may bind himſelf to reſign, as 
in Cat of Plurality, Non reſidence, or till the Patron's Son is of Age, and qualified to rake rhe Be- 


nefice ; but if- it had been tor a Leaſe of the Glebe, or Tithes, or Sum of Money, that had been Si- 
mony within the Statute. Vid. Cro. Elix 180. Cro. Fac. 248. VR 
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3. The Guardian of an Infant preſented to a Living, and took a 
Bond from the Incumbent to reſign within two Months after R- 
queſt of the Patron or his Heirs, it being deſign d that he ſhould havs 
the Living himſelf, when capable; the Patron afterwards died an Infant 
at the Univerſity; leaving two Siſters, who were his Heirs, and they 
preſſed the Incumbent to reſign; and for not doing it, put the Bond 
in Suit, and recovered Judgment; and this Bill was brought to be 
relieved againſt the Bond and Judgment; and it was proved in the 
Cauſe, that they had treated with the Incumbent, to fell him the 
perpetual Advowſon, and had ſaid, that if he would not give 700 l. 
for it, they, would make him reſign. Per Lord Keeper, the Prof 
in this Caſe lies on the Defendant's Part, and unleſs they make out 
ſome good reaſan for removing him, I ſhall certainly deerec againſt 
the Bond. Bonds for Reſignation have been held good: in Law; the 
Statute of 31 Elia. againſt Simony, made the Penalty upon the Lax 
Patron; and L do not remember any. Caſe of Reſignation-Bonds. be- 
fore that Statute, and, wo have been allowed ſincu, only to. preſerve 
the Living for the Patron himſelf, or for a Child, or to reſtrain the 
Incumbent from Non: reſidence or a vitious Courſe of Life; and if 
any other Advantage be made thereof, it will avoid the Bond ; and 
where it is general, for Reſignation, yet ſome ſpecial Reaſon muſt 
be ſhewn, to require a Reſignation, or I will not ſuffer it to be put 
in Suit; if it ſhould not be fo, Simony will be committed without 
Proof or Puniſhment; a particular Agreement muſt be proved, to re- 


ſign for the Benefit of the Friend that would be preſented ; and with- 
I | out 


n 
r 
3 


2-4 
ab 
Ps 
1 
8 
7 
Wy. 
1 
by 
2 
1 
2M 
<8 
= 2 

” 
8 

* 


0 


a *" ; 


, - 68 
> 


—— —— — — a 
— — Q . ̃ .—̃⅛—n —ͤ—᷑—;ñ⸗5 — eee eee een ; Ls — — 
i 8 0 4 
[ N 7 ae 
b ' „ 4 } tv 
| } 
. 
— OE — —— — —_— — — 


out ſack Agreoment che Bond ought not to be fued, bitt for Misde- 
haviour of the Parſon; and here are Profs in this Caſe of Enden 
vours to get Money out of the Plaintiff; and decreed a perpetual In- 
junction againſt the Bond, and Satisfaction to be acknowledged upon 
the Judgment; and the Plaintiff 880 anew Bpnd of 205 e. 
to refign; but that not to be ſtued Without Leave the Court. Mich. 
1701. between Hilliard and Stapleton. 
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4. If a Bond is given to a Hoofe-keeper for ſecret Service, and it 


does not appear the was a common Strumpet, Equity will not 
relieve againſt it. Mich. 1691. between Bairhour and Mauiug, 

5. But if it appears that there was Turpis Coptrattus, and that 
the Woman uſed to Practice after that Manner, and uſed to draw in 
young Gentlemen, Equity will relieve. 1 Fern. 483. vid. 2 Hern. 
187. where it is ſaid, that tho' the Court may fefuſe Relief, when 


the Party who is culpable makes his Application; yet it is otherwiſe -- 


when his Executor ſues. / | 
6. The late Marquis of Anandale having had eriminal Conver- 


{ation with the Defendant, his Houſe-keeper, for two Years, and ha- 


ving a Child by her, who afterwards died, the Marquis gave a Bond 
of 4000 J. Penalty, conditioned to pay her 20066 J. Within thre 

Months after his Death; and ſometime after the Marquis execute 

a Deed, whereby he agreed, either to pay the 2000 l. or to lay it out 
in an Annuity, and ſettle it on the Defondatn Harris and her Child; 
and the Marquis being dead, and this Bond put in Suit, this Bill was 
brought tobe relieved againſt the Bond, as being given pro Turpi cauſa; 
and the Detendant's Groſs Bill was for a Diſcovery of Ales, e 
Payment of the 2000 J. and the Cotift diſiniſſed the original Bill, an 

deereed an Aetount and Sdtisfatiioft For the Deftfidarit vn her Croſs 
Bill, as being Præmium Pudoris ; and a Caſe was cited of Ord and 
Blackett, where Mrs. Ord a young Lady of about fourtten Years of 


Age, and intitled to 12600 J. Fortune, was ſeduced by Sir William 


Blackett, who ſettled on her 300 J. per Annum for Life; and the 
young Lady had a Decree for the 300 J. as Præinium Putlicitiæ; 
ſo in alike Caſe in the Exchequer about a Tear ago, where a Matt 
having debauched x young Woman, and intending afterwards to 
put a Trick on her, made a Settlement upon her of 30 J. a Yeat 
for Life, out of an Eſtate which he had nothing t6 do with; yet the 
Court decreed him to make it good out of aH Eftate which he had 
of his own. This Decrec was afterwards affirmed 6h Appeal to the 
_ of Peers. Hill. 1727. between the Marchione(s of Ananda 
and Harris. Bin 32 75 


7. If a Man who is made Tenant in Tail enters into a Retogni- 


2ance not to ſuffer a Recovery, ſack Rocognizance ſfral h deliveicd 
up, as creating a Perpetuity. Moor 869, Adjudged vpon's Refercfes 
to the Judges out of Chancery. PTS LS LAB D495. 

8. So if one ſettles his Land upon his Daughter is Fail, and takes 
4 Bond from her not to commit Waſte; and the Daughter levies 4 
Fine, and commits Waſte, and the Bend is put iw Suit; yet Equity 
will relieve againſt it. Hill. rg i. between Jer, and ton, 
2 Vern. 251, AI $4.74; Wo, 24 'F 

9. But where the Father ſettled Eands of his Son in 'T'att;- and 
took a Bond from him, that ho ſhould not dock the tail. ON ABI 
te be relieved againft the Bond, it was dere to bs good; 3 
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(a) But if the 
Defendanr, 
in this Caſe, 
had come in- 
to Iquity, 


— —ꝶ— Os — 


the Son would not have given the Bond, the Father might have only 
made him Tenant tor Lite, Tin. 1691. between Freeman and Free- 


man, 2 Vern. 233. 
(D) Unreaſonable'Bonds relieved againſt. 

I. HE Plaintiff, for 90 J. lent, got a Bond of 800 J. from the 
Defendant, when he was drunk, and had Judgment there- 

on; the Defendant, in Right of his Wife, was intitled to certain 

Lands that were cſtated in other Perſons in Law, in Truſt for her; 

the Bill was to have thoſe Lands ſubjected to the Plaintiff's Satis- 

faction here, in as much as the Defendant was intitled tothe Truſt in 

the Right of his Wife; but the Court would not give the Plaintiff 

any Relief, not ſo much as for the Principal he had really (a) lent; 


and the Bill was diſmiſsd. Paſch. 23 Car. 2. between Rzch and H 
denham, 1 Chanc. Cu. 202. | 


to ſer aſide the Judgment for Fraud, Equity would have obliged him to pay the Plaintiff what was 
really lent, according to that Maxim, He that would have Equity done him, muſt do it to others. 


2. A Man who had fallen out with his Mother, ſettled his Man- 
ſion- houſe on his Brother, but firſt took a Bond from him in his Si- 
ſter's Name, that the Brother ſhould not permit his Mother to come 
into the Houſe; and the Bond was decreed to be ſet aſide. Mich. 1686, 


between Traitor and Traitor, 1 Vern. 413. 


Bonds given in Fraud of Marriage Rights 
and Agrements relieved againſt. 


1. IF 4. ona Treaty of Marriage of his Siſter with B. lets her have 

160 J. privately, that her Fortune may appear as much as was 
inſiſted upon by-B. and takes her Bond to repay it, and the Executor 
of 4. puts the Bond in Suit againſt the Executor of the Siſter, who 
ſurvived the Husband, the Bond ſhall be given up as fraudulent. De- 


creed between Gale and Leudo, 1 Vern. 475. Note; It is laid down 


as a Rule in Equity, that where the Son, without thePrivity of the 
Father or Parent treating the Match, gives a Bond to refund any Part 
of the Portion, it is void. 1 Salk. 156, TY in 3:3 

2. If on a Treaty of Marriage between A. and the Daughter of 7. 
the Mother of 4. ſurrenders Part of her Jointure to enable her Son 
to make a Settlement, and H. agrees to give his Daughter 3000 J. Por- 


tion; and 4. without the Privity of his Mother, gives a Bond to B. 


to pay back 10004, at the End of ſeven Years, the Bond ſhall be de- 
livered up as obtained in Fraud of the Marriage-Agreement. De— 


creed Mich. 1718. between Tarton and Benſon, 2 Fern. 764. 


3. But where a Son, in Conſideration of 3500/. which he was to 
have as a Marriage-Portion with B. his intended Wife, covenanted 
that his Father would ſettle 3ool. per Anu. on her as a Jointure; and 
the Father ſettled it accordingly ; and the Son gave a Bond, to leave 
his Wife 100 J. if ſhe ſurvived him; the Son died, and the Father 
pretended the Wife ought not to have any Benefit of this Bond, for 
that it was in Fraud of the Marriage-Agreement; and cited the Caſe 
of Sir Nicholas Butler and Sir Henry Ghancy, where, on the Mar- 
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dians, 'Truſtees, Servants and others, who have the Care 
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riage of Sir Henry's Son with Sir Richard's Daughter, it was as 
grecd, that the young Couple ſhould have ſo much for preſent 
Maintenance; the Son privately agrees with his Father to releaſe 
Part of it; and that was ſet aſide; tho there the Son, as was ſaid, 
gave nothing but his own, and he might. diſpoſe of his preſent Main- 
tenance as he thought fit; ſo here the Son gives nothing but his own 
Money: But Per Cur', the Caſes are not alike; there the Father 
was Party to the Articles, and deceived by the under-hand Agrees 
ment contrary to the Articles; but here the Son is only Party to the 
Articles, and was to have all the Portion, and might give it as he 
pleaſed ; and deerecd that there ſhould be no Relief. Mich. 1699. 
between Giford and Ciford: 4 ' 1 Fern 

6. If a Bond is given in common Form for the Payment of Mo- 
ney; but proved that the Conſideration was, that the Obligor 
ſhould marry ſuch a Man, or ſhould pay the Money due on the 
Bond, the Court will relieve againſt it, for Marriage ought to be 
free, and without Compulſion. Adjudged Trin. 1689. between 
Key and Bradſhaw, 2 Vern. 109. 

7. So if 4. being a Widow, gives a Bond to B. of 100 J. if ſhe 
marry again, and B. gives a Bond to the Widow, to pay her Ex- 
ecutors the like Sum, if ſhe ſhould not marry again; and the Wi- 
dow ſoon after marries, her Bond fhall be delivered up. Decreed 
Hill, 1690. between Baker and Jhite, 2 Fern, 215. 


) Marriage-Bzocage Bonds, w 
void as ſuch, 


15 I. 4. gives B. a Bond of 1001, for procuring him a Wife, which 
is effected accordingly, ſuch Bond ſhall be cancelled. Toth. 27. 
1 Chan. Rep. 87. S. P. Decrced 3 Chan. Rep. 31. S. P. decreed. 
2. The Plaintiff gave a Bond to the Defendant, conditioned, in EG 
fect, that if the Plaintiff married J. S. then the Plaintiff to pay a cer- 
taiti Sum of Money; the Defendant procured the Marriage; and put 
the Bond in Suit; but it was decreed to be delivered up, the young 
Gentlewoman having 20001, Portion, and the Man being ſixty Years 
of Age, and having ſever Children. Paſch. 2 Fat, 2 between 
Drury and Hook, 2 Cham. Cat 176. 1 Vern. 412. F. C. 
3. It was decreed. in Chancery, that a Bond of 1000 J. Penalty, 
for the Payment of 5001, given for the Proeuring a Marriage be- 
tween Perſons of equal Rank, Fortune, Gr. was good; but upon an 
Appeal to the Houſe of Lords, the Decree. was reverſed; for that 
ſuch Bonds to Match-Makers are of dangerous Conſequente, and 


hat chall be 


tend to the Betraying and Ruining Perſons of Fortune and Quality, 
and are not to be countenanced in Equity; and that Marriage ought 
to be procured by the Mediation of Friends and Relations; and 


that ſuch Bonds would be of evil Example, to. Exccutofs, Guar- 


dreen. Between Hall and Potter, Show. P. C. 6. 

. Mr. Dairell's Maid had prevailed with his Niece (who was about 
fifteen Years old, and lived in the ſame Houſe ivith him, and was 
intitled to a good Fortune) to marry, his Journey-nian, without tho 
Conſent or Knowledge of her Uncle; and for tho good Offices ſhe 
was to do him in that Affair, 8 given her u Bond of 1001. condi⸗ 

5 | a „ 
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tioned to pay hor fifty Gnineas at ſix Months End; and after he had 
got the Nicce's'Good-will, by the Help of this Maid, and ſhe had 
boen prevailed with to go into a Hackney-Caoch with him, in or- 
der to marry him, he gave the Maid fifty Gzincas more; the 
Marriage was had, and the Bond not being paid, was put in Suit, 
and Judgment obtained on it; and this Bill was brought againſt 
the Defendants, (the Maid having married Pruning) to be re- 
lieved againſt this Bond, and to have the fifty G¹ijue a, repaid, for 
that the Bond was entered into, and the Money given for no good 
Conſideration, but only on Account of this Marriage Brokage: And 
the Maſter of the Rofls decreod the Bond to be given up, and Satiſ. 
faction to be acknowledged on the Judgment, and the fifty Gnineas 
received to be repaid ; and if it were not done on Service of the 
Order, the Defendants wore to pay Coſts; and this notwithſtanding 
the Husband infiſted by his Anſwer, that he look d upon this as his 
Wife's Fortune, and had married her in Proſpect of it ; and this 
Deoree was affirmed by my Lord Keeper Vrigbt. Mich: 1900, 


between Goldſmith and Bruning. , 5A 
5. If a Bond is given to a Father, in order to obtain his Conſent 
to the Marriage of his Daughter, to repay Part of the Portion, if 
the Daughter died without Mue, where the Daughter was intitled 
to her Portion by a colateral Anceſtor, the Bond will be ſet aſide 
as a Marriage-brokage Bond, Decreod Mich. 1707. between Keat 
and Allen, 2 Vern. 588. | 
6. IE the Mother, who is Guardian to her Daughter, takes a 
Bond from the Busband, to give her a Releaſe within two Years 
after the Marriage, ſuch Bond is of the fame Nature with a Marri- 
age-brokage Bond, and ſhall be delivered up; for there is no Dif- 
ference between giving a Bond for procuring a Marriage, and 4 
Bond to releaſe Part of what became due. Decreed 8 Jun. between 
Duke Hamilton and Lord Mohun, 2 Vern. 652. 1 Salk, 158. F. G 


Llaales to be reite ved againſt, 120 


1. IF A. lends B. and C. 2004. and they enter into a Bond to him 
of 10001, to pay him 800 J. within three Months after either 
of their Fathers died, or they were married. C.s Father dies, and B. 
| marries, and his Portion is in the Hands of Truſtces, A. ſhall not ſub- 
(% Thats ject the Portion for the Payment of the Debt, it being an (a) un- 
hazardous _ reaſonable Security. 3 Chan. Rep. F5 2) 1 
argains ee. ar 5 9 „ 1 , 
with young Heirs, to have double or rrehle the dum lene, after the Death of their Father, or a Tenant 
tor Life, or ſome other Cohtingeney, are not always ſer aſide in Equity, by Reaſon of Neceſſity or 
Prodigality in them; for then it would be vory difficult to deal with any young Heir, in the Life of 
his Anceſtor ; but if they 17 t be very unreaſonabla, or are attended with Badges of Fraud, which 
are the Things which muſt in 1 Caſes govern them; then they are regularly ſer aſide ; hut then it 
muſt be by Paying What waz bona fide lebt, together with Intereſt, in moſt Cafes, if the Obligor applies 
for Relief; but in Caſe-yhe-Qbligen applies, he ſhall have no Aſſiſtaneo, not even to recover what was 
really lent, becauſe that would be to aſſiſt Fraud in Equity. Vide 1 Vern. 141. 2 Vent. 359. 


p * 


* 
* 


2. A young Gentleman, and two others, imploycd one B. to bor- 
row 500 J. B. imployed C. who fpoke to D. a Silkman, and 
bought of him Sijks for 5 00 J. 4. gave a Bond and Judgment for the 
Money, and B. fold the Silks for 250. and kept 50/. for his own 
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Bonds and Obligations. 
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and C,*s Pains, and paid but 200 J. to A. and it was decteed that the 
Bond ſhould be given up upon Payment of the 200 J. and Intereſt; 
but the Reporter makes a Quære as to Intereſt, 28 Chr. 2. between 
aller and Dalt, 1 Chan. Ca. 276. Nel. Chan. Refi 314. &. P. des 
creed; and the Court would not give Intereſt, t. 
The Defendant being an Exchange-Man had for many Years 

Fi practiſed on young Heirs, by felling them Goods at extravagant 
alues, and to be paid Five for One, and more, on the Death of 
their Fathers; and had in that Manner obtained from the Plaintiff 
and two other young Gentlemen, that were Heirs to good Eſtates, 
ſeveral Securities, wherein they were bound Teverally and jointly in 
40000. for Payment of great Sums of Money; and the Court de- 
creed the Plaintiff's Security to be given up, on Payment of what 
the Defendant really and hohn fide paid to him alone, and for his 


0 


own proper Uſe, Between Bill and Price, 1 Fern. 467. 


i. 4. Tenant for Life, Remainder to his firſt Son in Tail, Re 


mainder to his Nephew B. B. enters into ſeveral Statutes to 


for Payment of Ten for One upon. the Death of A. in Caſe he died 
without Iſſue Male in the Life of B. C. in the Life of 4; brings a 
Bill to compel B. either to pay the Principal and Intereſt, or be Fre- 
clofed uy Relief againſt the Bargain; B. by Anſwer declares ths 
Bargain fairly made, and intends to abide by it, and that'He'would 
feek no Relief againſt it. 4. dies, and C. being dead, B. brings his 
Bill agamſt the Executor of C. and notwithſtanding Bis former An- 
ſwer, he is relieved againſt the Bargain on Payment of *Prineipat 


and Intereſt without Coſts ; and my Lord Charcelloridedared; that 
there being no further Procecding than the Bill and Anſwer; that 
was only to dòubie Hatch the Cheat: Derreed Hill. 690, be- 


* 


tween Miſeman atid' Beake, 2 Pern. 121, 


() Bond and Penalty, in what Caſes mode⸗ 
"+ <3 16: BN . 


1. FF the Obligee has feceived the greateſt Part of the Money duc 
on the Bond Sf the peremptory Time and Place, and will ne- 
vertheleſs extend t g. whole Forteiture immediately, refuſing, ſoon 
after the Default, to accept of the Reſidue tendred to him, the Ob- 
ligor may find ig in Chancery, Cary'2 © : 

2. If the ö 
parage his Trade, and the Plaintiff afterwards ſoeing a Cuſtomer of 
the Defendant's cheapning a Parcel of Founders, ſays unto him, hy 
would you buy of the Defendant, theſe Fiſh flink ; and the Defendant 
puts/tk&Bokid/iacSuil; and has a Verdict, Equity. will. not rclieve, bo- 
cauſe of the Sma lireſg of the Sum: But per Lord Rec per, it wauld 
be otherwiſe, were the Penalty greater, as . upwards. Mich. 
22 Car. 2. between, Ee in F 1 Cham Cg. 283. 

5. The la ling e Execution, the Defendant would got 
diſcharge him. without. Payment of the (a), Penalty of the Bond, 
which he having done, the Court decregd the Defendant, to refund 
all, except Principal, Intereſt and Colts, Net. Chan. Rep. 437. 


Plaintzf..gives. the Defendant. a Bond of 50 L not to dif- © 


(%) But now 
by the 4 & 3 
Ann. cap. 16. 


the Defen- 
dant, pend- 


ing any. Action on & Bund; map bring in Pprineſpal, Intereſt and Coſts in Law and Etuity, and the 


* 


Court ſhall give Judgment to diſcharge him. me 31 39Y 41 e amn 


«al 
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Bonds and Obligations, 


4. If one is bound by Bond to transfer 300 J. Eaſt-Iudia Stock, be- 
fore September the zoth then next, though the. Stock is much riſen; 
yet the Defendant ſhall be deereed to transfer the 300. Stock in 
Specie, and to account for all Dividends from the 'Time that it ought 
to have been transferred. Between Gardner and Pullen, 2 Vern. 394. 

5; If the Vendor of Lands enters into a Recognizance of 1000 /, 
Penalty, for the quiet Enjoyment of the Vendee, tho the Loſs the 
Vendee fuſtains by having the Land evicted be much greater; yet 
the Court will not go beyond the Penalty of the Bond. 1 Chan, 
Rep. 9 1 17 gt 0 3% 0413 

+ So if a Maſter of a Ship covenants- with the Eaſt. Iudia Com- 
pany to pay a certain Mul&, for every Cloth, Oc. carried in the 
Ship, and the Maſter takes J. S. as his Mate, who makes the like 
Agreement with him; vntatis mutardis, and 5005 a Bond of 500. 
Penalty, that he ſhould not carry Cloth, Gc. tho' J. 8. without the 
Knowledge of the Maſter, carries ſo many Cloths that the Mul& 
came to 7e l. and the Maſter is obliged to pay it; yet he ſhall not, 
on his dyn Application, charge J. S. for more than the Penalty of 
the Bond. 1 Chan. Ca. 226. 1 1 

7. So where, there was a Settlement or Deviſe for Payment of 
Debts, and there was a Bond-Debt due, the Intereſt of which had 


out· run the Penalty, altho ſuch Conveyances for Pay ment of Debts 


are conſtrued favourably ; yet the Creditor on a Bill brought by him 
could not have more than the Penalty. 1 Salk, 154. decreed; for 
note, That where an Obligee is Plaintiff, a Court of Equity will 
not carry the Debt beyond the Penalty, becauſe he has choſen his 
own Security; but it is otherwiſe as to the Obligor, for he who 
ſecks Equity from him, muſt do it to him; and thewkote, 

8. If Lands are cxtended on a Statute or Judgment at much leſs 
than the real Value, and the Conuſor will come into Equity, to make 
the Conuſee Account according to the real Value, he ſhall not be 
relieved without paying the Conuſee all that is due to him for 
Principal, Intereſt and Coſts, tho they excced the Penalty. 1 Fern. 
350. So if the Obligee' be delayed by Injurition. 1 Fern. 35. 

9. So where the Plaintiff came to be relieved, againſt the Penalty 
of a Bond, though it was ſo decreed ; yet it was, on the Payment of 

00) And this. Principal, Intereſt and Coſts; and tho they (Y) exceeded the Penalty, 
ſeems to be yet the Detrec was affirmed in the Houſe of Pects. Show. P. C. 15. 
= an Obligee, who enters up Judgment, but does not take out Execution, ſhall notwithſtanding, 
| have Principal and Intereſt from the Time of Entring up the Judgment; for though, after judgment 

entred, he is nor intitled to Intereſt at Law, yet as he is intitled to the Penalty by Law, Equity will 
not relicye againſt it, without paying Principal, Intereſt and Coſts. „ brig ohne} wart VN 


* 


(1) In what Caſes a Defett in the Bond, oꝛ the 
Want of it, will be ſupplied in Equity, 


1. IF one of the Obligors Names is omitted by the Scrivener to bo 
inſerted in the Bond, and yet he ſigns and ſeals the Bond, ſuch 


an Accident is proper to be relieved againſt in Equity. Per Comper 


= 


Lord Chancellor. 3 Chan. Rep. 99. | 

2. If for 200 J. borrowed the Obligor enters into a Penal Bond 
for 4004 but the Clerk, inſtead of Qvadringenta Libris | writes 

LQuadraginta Libris, yet it ſhall be good, 2 Ghan, Ca. 225. a 

* 4 N If 
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Bonds and Obligations. 
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Obligee ſhall have as much Benefit by it as if it were not cancelled, 
Nel. Chan. Rep. 184. AT EE e 

4. If a Grantee in a voluntary Deed, or Obligee in a voluntary 
Bond, loſe the Deed or Bond, they ſhall have Remedy againſt the 
Grantor or Obligor in Equity. 1 Chan. Ca. 77. Quare, fot theſe 
Matters are diſcretionary. | 

5. J. S. a little before his Death, entered into a voluntary Bond 
to his Houſe-keeper for the Payment of an Annuity of 30/. per 
Ann. and the Bond being loſt, his Repreſentatives were decreed 
to pay the Annuity, or the Penalty of the Bond, though it ap- 
peared that there were no Wages due to her. Hill. 1700, between 
Lightebone and Meeden. 


(K) Concerning Co⸗obligoꝛs and Sureties. 


1. IF two are bound jointly, and one dies, the Survivor only is 
liable in Equity; but it is otherwiſe if they were bound joint- 
ly and ſeverally. 2 Fern. 99. per Cur. 


2. An Obligee ſhall have Remedy againſt a Surety where the 


Bond is loſt, eſpecially if the Money was lent on the Surety's Cre- 
dit. 1 Chan. Cn. 77. 

3. But if upon the Taking out Adminiſtration, two are bound as 
Sureties, and afterwards the Sureties take up their Bond, and pro- 
cure the Prerogative Court to take inſufficient Security; yet they 


ſhall not be any further chargeable in Equity than in Law. Be- 


tween Ratcliffe and Groves, 1 Vern. 196, that a Surety ſhall not 
be further liable in Equity than at Law. Vide 2 Chan. 22. 

4. If the Principal in a Bond, being arreſted gives Bail, and Judg- 
ment is had againſt the Bail, and the Sureties are afterwards ſued on 
the original Bond, and are obliged to pay the Money, the Sureties 
ſhall have the Judgment againſt the Bail aſſigned to them, in order 
to re-imburſe them what they had paid; with Intereſt and Coſts; and 
the Sureties in the original Bond are not to be contributory, for the 
Bail ſtands in the Place of the Principal. Paſch. 1708. between 
Parſons and Priddock, 2 Vern. 688. 17 10 

5. A Bond-Creditor ſhall, in this Court, have the Benefit of all 
Counter- bonds or collateral Security given by the Principal to the 
Surety ; as if J. owes B. Money, and he and C. are bound for it, 
and A. gives C. a Mortgage or Bond to indemnify him, B. ſhall have 
the Benefit of it to recover his Debt. Mich. 1692. between Maure 
and Harriſon. 

6. If 4. be bound in a Bond for Payment of Money, and B. be 
bound with him as his Surety only, and the Bond happens to be loft, 
Equity will ſet up the Bond, as well againſt a Surcty as againſt the 
Principal, becauſe the Bond was once a legal Charge againſt both. 
Decrced 1700, between Sheffield and Lord Caſtleton. 
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p If a Bond is taken away fraudulently, and cancelled, the 
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CA Nv. 
Charity. 


(A) What ſhall be a good charitable Cle, 
(B) What ſhall be a ſuperſtitious Uſe, oz a Charity, to 


which the King is intitled. 

(C) Where a Defect, with reſpect to the Lands oꝛ Goods 
appointed, oz the Perſons to take, ſhall be ſupplied in 
Favour of a Charity. Fi 

(D) What ſhall be ſaid to be appointed to a Charltp, 
and whoſe Perſons and Eſtates made liable. 

(E) What ſhall ve a Mil⸗implopment of a Charity, as 
by altering it from the Donoz's Intentions; not in⸗ 
creaſing the Kents as the Pꝛice of Things increaſes, 
&, 1 u 1 %% . | 

(F) Concerning Commiſſioners of Charitable Ates. 
Rin find 53775 5 "4 


, —_— p — 
1 1 —_ - ah , 1 2 8 ——_—_ 4 1 
* 7 . 


(4) What- ſhail. be a good Charitable Uſe. 


1. TF a Schcol-Houſe is erected by the voluntary Contributions 
of the Inhabitants of 4. on the Waſte of the Lord of the 
Manor, and the. Lord infeoffs Truſtees in Truſt that the 
Inhabitants of A. may for ever have a School, as of the 
Gift of the Lord of the Manor; this is not a Free-School, and 
ſo not a Charity within the Statute of 43 Eliz. for which the 
Inhabitants have a Right. to ſuc in the Attorney General's Name. 
2 Vern. 387. _ 

2. So if the Lord of a Manor ſhould ere& a Mill, and convey 
it to Truſtees, to the Intent that the Inhabitants. might have the 


. 


Convenience of Grinding there; this would not be a Charity with- 


<a. 


in the (a) Statute; per L. Keeper, 2 Fern. 387. 


(a) The 43 
of El. cap. 4. | | | | 

Enacts, That the Commiſſioners ſhall enquire of the following\Uſes as good and charitable, viz. for 
Relief of aged and impotent, and poor People; for Maintenance of ſick and maimed Soldiers, Schools 
of Learning, Free-Schools, Scholars in Univerſitics, Houſes of Correction; for Repairs of Bridycs, 


of Ports and Havens, of Cauſways, of Churches, of Scu-banks, of Highways; for Education and 
Preferment of Orphans, for Marriage of poor Maids, for Supportation and Help of young Tradeſ— 
men, of Handicrafts-men, of Perſons decay'd ; for Redemption or Relief of Priſoners or Ca ptives, 
for Eaſe and Aid of poor Inhubitants concerning Pay ment of Fiftcenths, ſetting out of Soldiers, and 
other Taxes for other Things within the Puryiew of the Statute. Vide Duke's Char. Uſes, 109. 
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3. If Money is given to maintain a preaching Minifter, though 
this is no Charitable Uſe (a) mentioned in the Statute; yet per L. 
Keeper and two Judges, it is within the Equity of the Act; and 
it was ordered to be paid accordingly. Pop. 139. 


lebrate Divine Service, is neither within the Letter, nor Meaning of this Statute; for it 


tute 43 Eliz. c. 4. but it as been ruled otherwiſe; for ſumma eſt Ratio que pro Religione facit. 


4. An Impropriator deviſed to one that ſerved the Curè, and to 
all that ſhould ſerve the Cure after him, all the Tithes and other 
Profits, (5c. tho the Curato was incapable of taking by this Deviſe, 
in ſuch Manner, for want of being incorporate and having Succeſ- 
ſion, yet my L. Finch held, that the Heir of the Deviſee ſhould 
be ſciſed in Truſt for the Curate for the Time being. 2 Yer. 349. 

5. A Deviſe of Lands to the Company of Leather- Sellers in Lon- 
don, to maintain a Charitable Uſe there, was upon an Appeal to my 
L. Chancellor held good, notwithſtanding the Statute of Wills prohi- 
bits the Deviſing to a Corporation in Mortmain; and there ſaid that 
there were ſeveral Precedents of the Kind. Duke's Char. Uſes 80. 

6. So if there be a Deviſe to the Principal, Fellows and Scholars of 
Feſus College in Oxon, and their Sucer lors, to find a Scholar of his 
Blood; though this Deviſe be void in Law, becauſe the Statute of 
34 H. S. of Wills difallows of Deviſes to Corporations in Mort- 
main; yet it thall be good, as a Limitation and Appointment to a 
Charity, within the 43 Eljz. De Layd's Caſt, Hub. 136. | 

7. So Wwherera Deviſe was of Lands to Trinity College in Cam- 
bridge, for the Maintenance of a Fellow there; and it any Cavil 
ſhould hinder this Deviſe, or that the fame cannot go to the Col— 
lege. by Reaſon of the Statute of Mortmain, then he deviſed the 
ſame to S. S. and his Heirs; and upon an Information exhibited b 
the Attorney General, to have this Land eſtabliſhed in the College, 
it was decrecd accordingly, notwithſtanding the ſaid Statute and 
the ſaid Clauſe in the Will. 1 Lev. 284. he King verſus News- 
man in Can. | N00 


(*) What is a ſuperſtitions Uſe, oꝛ a Charity, 
to Which the King is intitled. 


1. IF any Lands, 'Fenements, Rents, Goods, Chattels, Oc. have, 
or ſhall be given towards the Finding a Stipendiary Prieſt, fcr 
Maintenance of an Anniverſary or Obit, Lanips or "Torches, c. to 
be uſed at certain "Vines, to help to ſave the Souls of Men out 
of ſuppoſed Purgatory : Theſe are ſuperſtitious Uſes, which arc gi- 
ven to the King. Vide the Statute 1 E. 6. cap. 14. Cro. Jac. 5 1. 

4 Co. 104. Diike's Char. Uſes 106. 1 
2. But if there be a Charitable Uſe intermixed with the Super— 
ſtitious Uſe, fo that they may be diftinguiſhed, there thé King ſhall 
have only ſo much as is given to the Superſtitiqus Uſe. 4 Co. 194. 
3. If Lands are given upon Condition to find a Priclt, this is a 


: 


Superſtitions Ufe within the Words. 4 Co. 104. 


4. if 


a) A Gifr of 
Lands, &. 

to a Chap- 

lain or Mi- 

niſter, to ce- 
| was on Pur- 
poſe omitted in the Penning of the AQ, left the Gifts intended to be imployed upon Purpoſes grounded 
on Charity, might in Change of Times, contrary to the Minds of the Givers, be confiicate into the 
King's Treaſury ; for Religion being variable, according to the Pleaſure of ſucceeding Princes, thac 
which at one Time is held for Orthodox, may at another be accounted ſuperſtitious; and then ſucir 
Lands are forfeited, as appears by the Statute of 1 E. 6. c. 14. Sir Fran. Moor's Reading on the Sta- 


Charity. 


* 


2 y * 
8 


— 


— 


4. If Lands are limited to a Man's Kindred, to pay certain Sums 
of Money to Superſtitious Uſes, the King ſhall have the Lands ; 
but if it had been ſo limited, that his Friends or Kindred ſhould 
have the Reſidue of the Profits above the Superſtitious Uſe, this 
had ſaved the Land. Duke's Char. Uſes 106. and the King ſhould 
only have the Sums of Money thus limited. oth 

5. If One gives 20 J. per Ann. for the Finding of a Prieſt, and 
appoints to the Prieſt 10 J. per Aun. in this Caſe all ſhall go to the 
King, for the Reſidue ſhall be intended for the Finding of Neceſſa- 
ries; otherwiſe it is, if a Condition be annexed to the Gift to give 
10 J. per Ann. to a Prieſt: For there the King ſhall have but 10. 
Duke's Char. Uſes 107. | | | 

6. An Inquiſition having found that one 4. had deviſed to J. S. 
and her Hcirs, abſolutely, without any Truſt that ſhe did it for the 
Good of her Soul ; and that the Deviſee owned that this Eſtate was 
not hers, but belonged to God and his Saints: And the Court of 
K. B. held that this could not be averred to be a Superſtitious Uſe, 
by Reaſon of the Statute of Frauds; and ſaid, that a Mon may 
take now by Purchaſe, and ſeemed to think ſo of a Nun But an 
Information being preferred in the Exchequer for a Diſcovery, and 
an Application of the Deviſe to an Uſe truly charitable, it was 
held that the Statute of Frauds did not bind the King ; that he. as 
Head of the Commonwealth, is intruſted and im powered to ſee 
that nothing be done to the Diſheriſon of the Crown, or the Pro- 
pogation of a falſe Religion; and to that End intitled to pray a 
Diſcovery of a Truſt to a Superſtitious Uſe : And that this being a 
Superſtitious Uſe, the King ſhall order it to be applied to a proper 


Uſe. 4 /. & M. between the King and Lady Portington, 1 Sal. 162. 


7. If a Charity is deviſed to the Poor indefinitely, the King ſhall 
have the Diſpoſal thereof. Nel. Chan. Rep. 245. 

8. A. having deviſed 1000 J. to be applied to ſuch Charitable 
Uſes as he had by Writing under his Hand formerly directed, and 
no ſuch Writing being to be found, it was held that the King ſhould 
appoint, who gave it to the Mathematical Boys in Chriſt's Hoſpital ; 
which was decreed accordingly ; and that the Parties ſhould be in- 
demnified from the Writing referred to. Hill. 1683. between the 
Attorney General and Syderfin, 1 Vern. 224. 

9. A. being a beneficed Clergyman, deviſed 6007. to Mr. Baxter; 
to be diſtributed by him to ſixty pions ejetted Miniſters, and adds 
that he did not give it them for the Sake of their Nonconformity, 
but becauſe he knew many of them to be pious and good Men, and 
in great Want: He alſo gave Mr. Baxter 201. and 201. more to be 
laid out in a Book of his, Intitled, Baxter's Call to the Unconwerted, 


And it was held by North L. K. that this was a Superſtitious Uſe, 


which though void, yet the Charity is good, and ſhall be applied 
in codem genere; and therefore decreed it for the Maintenance of 
a Chaplain for Chelſea College. Trin. 1684. between the Attorney 
General and Baxter, 1 Vern. 248. But this Decree was reverſed, 
1 V. & M. by the Lords Commiſſioners. 2 Fern. 105. 

10. A. deviſed a Salary for Maintenance of Independent Lectures 
in three Market-Towns, and deviſed the Eſtates thus charged to his 
Nephew, who afterwards deviſed it for the Payment of his Debts; 
a Bill was brought to have the Lands ſold for Payment of the Debts; 
and afterwards upon an Information for the Charity, the growing 
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Payments and Arrears were decreed, and the Independent Lectures 


changed into Catechiſtical Lectures in the ſame three Market- Towns; 


and this, though there was not ſufficient to pay the Debts." Chiles 
Caſe, ſaid to be decreed 1679. 2 Vern. 267, ies iy 

11. A. by Will charged his Eſtate with an Annual Sum for the 
Maintenance of Scotchmers in the Univerſity of Oxon, to be ſent into 
Scotland to propagate the Doctrine of the Church of England there; 
and Presbyters being ſettled in Scot/and by Act of Parliament, the 
Queſtion was, whether this Deviſe ſhould be void, and ſo fall into 
the Eſtate and go to the Heir; or ſhould be applied Cy Pres; but there 
is no Reſolution. Paſch. 1692, between'the Attorney General and 
Guiſe, 2 Vern. 266, . p42 ww 


(O) Where a Defect with Reſpect to the Lands, 
Goods, &c. appointed, oꝛ the Perſons to take, 
ſhall be ſupplied in Favour of a Charity. 


"2 AY Appointment of Lands to a Charity will be good though 
| there be neither Livery of Seiſin nor Attournment. Duke's 


. Char. Uſes 109, 110. 


2. If a Debt owing by Statute, Bond, Judgment, or Recognizance; 
which in Law is a Thing in Action, is given for the Creation of a 
Free-School, this ſhall be a good Appointment within the Statute 
to maintain a Charitable Uſe: Decreed, 3 Car. 1. Duke's Char. 
Uſes 79. n 


3. If Copyhold Lands are deviſed to a Charity, they hall aſs 
without any Surrender, and ſhall bind the Heir ; but the Lord ſhall 


not loſe his Fine. Dates Char. Uſes 119, ON 
4. Tenant in Tail may deviſe Lands to a Charity, and ſuch De- 
viſe ſhall be good, though there was neither Fine or Recovery. 


Duke's Char. Uſes 100. 2 Fern. 453. S. P. decreed. _ $197" 
J. If a Feme Covert Adminiſtratrix deviſes to a Charity, it ſhall 
be good. Damus's Caſe, Moor 822. 


6. But if an Infant, Lunatick or Feme Covert, do by Will or by | 


Deed give any Thing to a Charitable Uſe, it ſhall be void. Duke's 


Char. Uſes 110. | 


7. If 4. deviſe Freehold Lands to a Charity, but the Will is not 


executed in the Preſence of three Witneſles, according to the Statute 


of Frauds, this Will being void ſhall not operate as an Appoint- 


ment. Mich. 1707. Attorney General verſus Barnes, 2 Vern. 597. 


1 Salk. 163. S. P. | : 
8. If Lands are given to Church-Wardens of a Pariſh to.a Cha- 


ritable Uſe, although the Deviſe be void iw Law, they not having a 
Corporation capable of N Succeſſion: yet they ſhall be capa - 


ble for this Purpoſe : Decreed. Duſe's Char. Uſes 82. 


9. If Lands are deviſed to a Corporation by a wrong Name, as to 
the Mayor and Chamberlain, inſtead: of Mayor and Commonalty; 
yet as the Intent of the Teſtator appears, it ſhall be good. Major 


of London's Caſe, Duke's Char. Lies 83. 


10. If Money is given to a Pariſh. generally; it ſhall be intended 


to be da the Poor of the Pariſh, 1 CHanb. C. 134. 
f 90 . ; 8 — . + 


— 
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Charity. 
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11. Money was given for the Good of the Church of Dali; and 
this was reſolved to be a good Gift, notwithſtanding theſe general 
Words. Dukes Char. Lies. | | 

12. If one deviſe Lands to A. for Life, Remainder to the Church 
of St. Andrew's in Holborn; in this Caſe the Parſon of the Church 
ſhall have this Remainder. Duke's Char. Uſes. FEST) 


nn. 


(b) What ſhall be ſaid to be appointed to a 
Charity, and Whoſe Perſons and Eſtates 
made liable, 


1. IF one deviſes the Rents of his Land to a Charitable Uſe, by 
this the Land itſelf is deviſed ; ſo a Devife of the Rents and 
Profits. Duke's Char. Uſes 112. n 
2. If a Man who has made a Leaſe of his Lands, deviſes the Rent 
to a Charity, this ſhall be conſtrued largely for a Deviſe of the Rent 
then reſcrved, or afterwards to be reſerved on an improved Value, 
Duke's Char. Uſes 71. | 2 
3. If J. ſcized of a Manor of the Yearly Value of 240 J. deviſes 
ſeveral Legacies, and particularly to his Heir at Law 40 f. and then 
adds, That being determined to ſettle for the Future, after the Death 
of me and my Wife, the Manor of F. with all Lands, Woods and 
Appurtenances, to Charitable Uſes, I deviſe to M. N. &c. upon Tru 
that they ſhall pay yearly, and for ever, ſeveral particular - Snms to 
Charitable Uſes, amounting in the IV hole to 120 l. per Ann. and 
gives the /Truſtecs ſomething for their Pains: And there being an 
Overplus, it was decreed to go in Augmentation of the Charities, it 
appearing to be the Teſtatoxs Intent to ſettle the whole Manor; and 
that the Heir ſhould have no more than the 40 J. Between Arnold 


and Attorney General, Show, P. C. 22. in Domo Proc. affirmed on 


(a) Though 
Purchaſers 
for valuable 
Conſiderati- 
on without 
Notice, are 
by the ex- 
preſs Words 
of the Statute 


Appeal. LY I AY 24th 
4. If two Executors jointly intermeddle with the Reccipt of Mo- 


ney, and one truſts the other with Money given to perform a Chari- 
table Uſes; and he waſtes it, and dies inſolvent, the ſurviving; Exe- 
cutor Mall be (a) charged therewith; but ſecus, if he had not med- 
dled in the Execution, or had not joined in proving the Will. Duke's 
Char. Uſes: 66. ATT THO emf. S | 7% 


# 


exempted from having their Purehaſes inipeached, yet the Perſons ſelling, and diſpoſing of Lands, 
Goods, &. in Breach of their Trufd, and having Notice of the Charitable Uſe, ſhall make Satisfac- 
tion; ſo ſhall their Heirs and Executors, as für as they bave Aﬀlets, Duke's Char. Uſes 6. 


J. If a Rent-charg& is gianted to a Charitable Uſe out of Lands, 
in feveral Counties, thd Commiſſioners: are to charge this Rent by 
their Decree, upon all the Lands in every County, according to an 
equal Diſtribution, kaviiig a Regard to the yearly Value of all the 
Lands chargod, and cannot by their Decree charge one or two Ma- 
nors. with all the Rent, and diſcharge the Reſidue in other Counties 
anc} Places, for that would be decteeing contrary to the Intent of 
the Donors. Duke's Char; Le. 

G. The 'Fown of A Was, upon à Commiſſion! of Charitable Uſes, 


decreed liable to a Charitę; and the Grantees diſtrained for tho 
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Whole on One, who held only Part of the Lands chargeable And it 
was held that the whole Town being made chargeable, they might 
ſue for the whole on any Part; but a Commiſſion was awarded to 
apportion each Man's Share. 1 Chan. Rep. 91. Vide 1 Salk. where 
it is held, that all the Tertenants of Lands liable to a Charity need 
not be made Parties to the Suit. | apts 


(E) What ſhall be a Miſ-imployment of a 
Charity, as by altering it from the Donoꝛ's 
Jntentions, not increaſing the Rents as the 
Paice of Things increaſe, acc. 


1. IF one, who hath a Leaſe of Lands charged with a.Charity. 

1 commits Waſte, this is ſuch a Miſ-imployment for which the 
Commiffioners may deerce the Leaſe void. Vid. Dake's Char. 
Der 155-:: | „„ 
2. Jo keep the Profits of Land or Money given to a Charitable Uſe 
in one's Hands, whether it be concealed or not; not to pay it when 
it is due, or convert it to other Uſes, is a Miſ-imployment, for which 
the Commiſſioners may decree Satisfaction. Duke's Char. Uſes 116. 

3. If Money be given for the Relief of the Poor, and. it. Paid ant 
to build a Conduit, this is a Miſimployment : Adju 800 5 Car. 1 
Dukes Char. Lſes 94. | | 
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1 Vern. 4%. 
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5. A Man having deviſed 50 J. per 4777. for a Lecturer in Polemi- 


cal or Caſuiſtical Divinity, ſo as he was a Bachelor or Doctor in 
Divinity, and fifty Years of Age, and would read five Lectures every, 
Term, and would at the end of every Term deliver fair Co 45 
the ſame to be kept in the Univerſity; and in Default or {uct 

Lecturer, he gave that 50 J. per Ann. to ———— College:;in @x07: : 
With the Conſent of the Heir, Application was mage; to miti- 
gate the Rigour of the Qualifications, 9g. That a Man age d 40, 
might be capable; that three Lectures may bo ſufficient every Term; 
aid that if fair Copies were delivered once in every Year, it may ſuffice: 
But my L. Chancellor refuſed to intermeddle, though no Oppoſition 
was made, and ſaid, that it was not in the Power of the Heir to al- 
tor the Dypolition of his Anceſtor. Paſch. 1682. Attorney General 


( 


on the Bchalf of Peter-houſe College in Cambridge, Ge. 1 Feru. 55. 


6. If 
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6. If Truſtees under-let the Land, and make a Leaſe, good by 
Law, yet the Commiſſioners may make this Leaſe void, and order 
the Settlement of the Land on other Truſtecs. Duke's Char. Uſes 
I 23, | 3 4, 
1 If one give his Land, then worth 10 J. a Year, to maintain a 
Preacher, School-maſter, and poor People in Deal, and the Land 
after comes to be worth 100 J. a Year, it mult be all imployed to in- 
creaſe the ſeveral Charities. The School of Thetford's Caſe, 8 Co. 
130, where Lands were ſet at an under-valuc, and had been for a 
long Time fo enjoyed, the Leaſe was ſet aſide, and tho Tenant de- 
creëd to pay the Arrears of the Rent according to the full Value, 
a eres. 4025: 5 25 $1, $3255 on B37 34 

8. If in the Conſtitutions for founding an Hoſpital, it was ordained 
that no Leaſe ſhould be made for above 'Twenty-one Years, and the 
Rent not to be raiſed, nor above three Years Rent taken for a Fine, 
though the Tenant of the Hoſpital Lands is intitled to a beneficial 
Leaſe upon Renewal; yet this Conſtitution is not to be followed ac- 
cording to the Letter; but as Times alter, and the Price of Pro- 
viſions increaſes, ſo the Rent ought to be raiſed in Proportion. 
Mich. 1707. Matſon and Hitiſeorth Hoſpital, 2 Vern: 596. Vide 


c) Concerning Commiſſioners of Charitable 


Uſes. 


WW: e may appoint Truſtees, and enable a certain Num- 


Advantage of the Charity; or that when ſuch a Number of them die, 


the Survivors may elect others, and ſo continue the Number ap- 
pointed. Duke's Char. Uſes. 15 
2, If Truſtees to a Charitable Uſe miſ-behave themſelves by 


(a) By the making Leaſes at Jow Fines and ſmall Rents, &c. the (a) Com- 
Statute of 43 miſſioners may decree them void; they may likewiſe turn them 
Eliz, re out for any Breach of 'Truſt, and appoint others. Duke's Char. 
Commiſ- n 7 | ISI YU MESS 
fioners have Uſes 124. 5 | | 
r 1 | 1 ** 
enquire of Abnſes, of Breaches of Truſt, of Negligence, of Miſ-imployment, of not Imploying, of 


Concealing, of Defrauding, of Miſ-converting, of Miſ-government, &c. See this Statute expound- 


ed, 2 ſoft. 710, hy 
3. The Commiſſioners are not to enquire of the Miſ-imploy- 
ment of any Charitable Uſe in another County, than that 
2 t the Lands given to ſuch Uſe do lie. Dates Char. 
e 7 3 97 

4. If the King erects a Free-School, and gives Lands to it; 
and appoints four Knights, and the Heir Males of cach of their Bodies, 
to be Governors and Viſitors, and that none others ſhall inter- 
meddle but Knights; by the Saving in the Statute the Commiſ- 
ſioners are excluded from having any Juriſdiction. Duke's Char. 
Dies 125. „ ae 
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ber, and their Heirs, to demiſe the Lands, (5c. for the beſt 
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Commons for Examining of Wirneſſee. ot 


F. So if Lands be given to a Charitable Uſe, and the, Donor 
appoints Truſtees, and likewiſe Viſitors, to ſee the Truſt per- 
formed; in this Caſe the Commiſſioners cannot, by Virtue of 
the - (a) Statute, intermeddle. But if the Viſitors are Truſtees WE 
alſo, then the Commiſſioners ſhall have Juriſdiction. Duke's Char. cepted in 

TY | 715 | 772 1 the Statute 
Uſes 124. 1 ; 3 „ andconcern- 
ing which the Commiſſioners can have no juriſdiction, are thoſe relating to Colleges and Halls in either 
of the Univerſities of Cambridee and Oxford, the Colleges of Weſtminſter, Eaton and Mint heſter, Towns 


* 


Corporate, where there are ſpecial Governors, Colleges, Hoſpitals, or Free Schools, which have Spe- 


— 


cial Viſitors or Overſeers appointed to them by the Founders; alfo Purchaſers for valuable Conſide- 


ration without Notice, &. are protected by the Statute. | N 5 
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Commiſſions foꝛ Examining 


7 


4 6 4 ; | 2 "YC bs; <5 4 1 8 FY 
k Witnelles, 


? 
* , . 
| 


(A) Jn what Caſes a Commiſſion will be granted. 
(B) Concerning the Commiſſioners,” and the Execution 


and Return of the Commiſſion,” | 


$f, Fe G5 
* 


(4) In what Caſes a Commiſfion will be 


1. TF a Man is to perfect his Anſwer upon Interrogatories, or to 
be examined for a Contempt, although the Rule of Court 
be, that he ſhall be examined in four Days, or ſtand com- 
© © mitted; yet if the Party be in the Country, he ſhall have a 
Commiſſion to take his Examination. 1 Yer. 187. 

2. If certain Exhibits of Writings, which were given in at a Com- 
miſſion for Examination of Witneſſes, are altered and interlined 
ſince the Commiſſion executed, a new Commiſſion will be granted 
to examine as to this Matter; but not as to the Merits on new In- 

D d | terrogatories. 


—_—_— — — —_ 


_ — — 


102 Commiſſions for 


Examining of Witneſſes. 


* 


(4) But it is 
now the 


Practice of 


—_— 


terrogatories. Hill. 25 Car. 2. between Richardſon and Lowther, 
1 Cham. Ca. 273. tho it was objected, that the Party had a Commiſ- 
ſioner preſent, and that he could not know it, but by the Diſcovery 
of his Commiſhoner, who ought not to diſcover the Examination. 

3. But where a Witneſs alledged, that he had miftaken himſelf at a 
Commiſſion, and the Commiſſion being returned, he came to London, 
and made Oath, that he was ſurpriſed ; upon which a ſpecial. Com- 
miſſion iſſacd to re-examine the Witneſſes, which was done accord- 
ingly ; but this ſpecial Commiſſion was ſuppreſſed by the Maſter of the 
Rolls, by the Advice of the Six Clerks, as contrary to the (a) Courſe 
of the Court. 1 Chanc. Ca. 25. 


the Court to obtain an Order, on Motion and Affidavit of Surprize, to have the Witneſſes examined 
viva voce in Court, or his Depoſitions amended, the Witneſs being firſt examined before an Examiner; 
but when he is examined in Court, or when his Diſpoſitions are read, the Order for that Purpoſe 


muſt be produced in Court. 


4. If after Publication, any new Matter ariſcs upon Debate, or 
Hearing the Cauſe, which may be thought material by the Court, a 
new Commiſſion may be granted. 2 Charc. Ca. 75. 

5. A general Affidavit of having material Witneſſes beyond Sca, 
ſhall not be ſufficient for a new Commiſſion; but the Witneſſes muſt 
be named in the Affidavit, and the Point mentioned to which they 


can materially depoſe. 1 Feru. 334- 


(B) Concerning the Commiſſioners, and the 
Execution and Return of the Commiſſion, 


1. IF the Commiſſioners misbehave themſelves, the Court may 
grant an Attachment againſt them ; but regularly a Com- 
miſſion .cannot be ſuppteſſed, but upon a Reference and Certificate 
of c n. Cary 43. 14 . 
2. If a Commiſſioner in a Cauſe be himſelf to be examined as a 
Witneſs, he muſt be firſt examined; and if others be before him 


cxamincd in his Preſence, he cannot afterwards be examined, having 


heard the former Examinations; and for that Cauſe a Commiſſio- 
ner was examined in Court, his former Depoſitions being fuppreſſed. 
2 Chanc. Ca. 79. 

3. When a Commiſſion is returnable fare dilatione, if it be with- 
in the; Kingdom, it muſt be returned, by the ſecond Return of next 
Term; if executed afterwards, it is void, and the Depoſitions ought 
to be ſuppreſſed, Per Cur'. 2 Vern. 197. 
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Common. 


(4) Jn what Matters relating to a Common 
1 a Court of Equity interpoſe and exert a 
Power. ee 


1. TF one Commoner, who had recovered to. Damages at Law 
againſt another for oppreſſing the Common, brings a_Bill a- 
gainſt the Defendant at Law, to examine his Witneſles, and 
prove his Right of Common in perpetuam rei memoriam, 

fuch a Bill will not be admitted till fuch Commoner has recovered at 

Law in Affirmance of his Right. Hill. 1684. between Pawlet and 

Ingres, 1 Vern. 308. op nat — 

2. But if the Bill had been, that one Commoner had recovered 19. 
or other ſmall Sum for Damages againſt the Plaintiff for Oppreſſing 
the Common, or for uſing the Common when he ought not, and there- 
fore that the other Commoner may accept of the like Damages for 
what was paſt, to prevent Charges at Law, that had been in the Na+ 

ture of a Bill of Peace, and proper in this Court. 1 Fern. 308, 309. 

3. A Man having granted to J. S. Common in his Down for 100 

Sheep and five Rams, the Bill complained, that the Grantor over- 

ſtocked the Common ; ſo that the Plaintiff, the Grantee, could have 

no Benefit of the Grant, and prayed the Grantor might be injoined 
not to over-ſtock, (5c. but upon Debate the Court (a) diſmiſſed 

the Bill. Mich. 1689, between Fines and Cob, 2 Vern. 116. 


Commonet 
may have an 


Aktion, if the Lord, or any other Perſon ſurcharges the Common. F. N. B. 125. 9 Co. 112. S. P. 


4. If the Lord of a Manor incloſes Part of the Common, and 
ſuggeſts that it is only an Improvement within the Statute of Mer- 
ton, and the Tenants, by Force, throw open the Incloſures, Chan- 
ccry will grant an Injunction, and direct an Iſſue to be tried at Law, 
whether there was ſufficient Common left beyond what was in- 
cloſed, Decreed Hill. 1697. between Arthington and Fawkes, 
2 Fern. 356. 2 Vern. 301. S. P. TEND 

5. There was an Agreement for an Incloſure, but all that claim- 
ed Common were not Parties to it; and altho' it was inſiſted upon, 
that to decree the Agreement would be to do a manifeſt Wrong ; 

Mu yet 


4 


— * 


un 


—_ Common. 


1 — 


yet the Court decreed it, and ſaid, that if any that had Intereſt 


were not Parties to the Agreement, they could not be bound, and ſo 


at no Prejudice; but however, that it ſhould not be in the Power of 
Wo or Three wilful Perſons to oppoſe a publick Good. 1 Chan. 
Ca. 48. 7 | : 

A where an Agreement was between the Lord and ſome of the 
Tenants to ſtint a Common, it was decreed, though oppoſed by one 
or two humourſome Tenants. Trin. 1689. between Delabeere and 
Bedding field, 2 Vern. 103. and there ſaid, that an Agreement to 
ſtint was more favouredfthan an Agreement to incloſe. 

7. But in a Caſe where it was not- charged in the Bill, that the 
Defendant would be benefited by the Incloſure, nor charged that 
there was any Agreement for an Incloſure; on a Demurrer, for theſo 
Reaſons, the Bill to compel the only Frecholder in the Manor to 
conſent to an Incloſure, was diſmiſs d. 1 Chanc. Rep. 259. 

8. A Common which has been incloſed for thirty Years, ſhall not 
afterwards be thrown open. Hill. 1681. between $1/zway and Comp: 
hr 4 EEE A an 6; ys IC oe be | 

9. So where there was a Decree for an Incloſure twenty Years 
ſince, to which the Husband agreed; but the Wife having an Eſtate 
within the Manor, and her Husband's Agreement not in Strictneſs 
binding her, ſhe would now diſturb the Incloſure ; but it being pro- 
ved that ſhe was benefited by the Incloſure, the Court decreed that 
it ſhould ſtand, Paſch. 1687. between Rothevell and Widdrington, 
1 Perm. 456. . TE „ . 

10. If the Lord of the Manor enfranchiſes a Copyhold, with all 
Commons thereunto belonging or appertaining, and afterwards buys 
in all the other Copyholds, and then diſputes the Right of Common 
with the Copyholders he had enfranchiſed, and recovers at Law ; 

% Where tho'. the Common be (Y) extinct at Law, yet it ſhall ſubſiſt in Equity, 
me hore? and the ſame Right of Common as belonged to the Copyhold will 
fing « Copy- be decreed. Hill. 1691. between Styant and Stuker, 2 Fern. 250. 
hold, with FRY | | | 


all Common thereunto belonging, is an Extinguiſhment at Law. Vid. 2 Cro. 253. Telv. 189. Moor 667, 


1 Brownl. 173, 230. and where a Releaſe of Common in one Acre is an Extinguiſhment. of the whole 


Common, or where the Unity of Poſſeſſion of the whole Land makes an Extinguiſhment, vide 4 Rep. 


37. 1 Inft. 122, Nep. 136. 
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CAP. XVII. 


Conditions and Timitations. 


(A) Mho are to take Advantage of a Condition, oz will 
be pꝛejudiced by it, . 

(B) Jn what Caſes the Beach ok a Condition, oz the 
Non-perfozming of a Condition pzecedent oz ſubſe- 


quent, will be relieved againſt, the Matter reſting in 
Compenſation. — 


(C) Jn what Caſes a Gift oz Deviſe, upon Condition 
not to marry without Conſent, ſhall be good and bind- 
ing 02 void, being only in Terrorem. 


ä 


2—— — — 
— 


(A) Who are to take Advantage of a Condi- 
tion, 02 Will be pꝛejudiced by it. 


1, F by a Settlement Lands are limited to the ſecond Son in 

Fee, provided that if the eldeſt Son die without Iſſue, the 

ſecond Son ſhall within {ix Months after the Death of the 

eldeſt Son, pay 1500/. to a Siſter; or in Default thereof the 

Land to go to the Siſter and her Heirs; and the eldeſt Son dies with- 

out Iſſue, and the Siſter dies within the fix Months; upon the ſecond 

Son's refuſing to pay the Money, the Land ſhall go to the Heir, and 

not to the Exccutor of the Siſter; for to decree otherwiſe, would be 

to deſtroy the known (a) Difference between a Condition and a Li- ( Word: 
mitation. Decreed, with the Aſſiſtance of the two Chief Juſtices, which create 


7 iu. 1686. between the Earl of Mainchelſea and Wentworth, I Vern. eee 
402, 430. H. C. by, 


aition, ſo that, 


to the [ntert, 
to pay, to the Effect, & e. Co. Lit. 204. Hard. 10, 11. but as to Words which make a Condition in a Will, 


tho*not in a Deed, vide 10 Co. 40, 41. And there it is held, that if there be expreſs Words of Condi- 
tion annexed to the Eſtate, it cannot be conſtrued a Limitation, as the Words, Quamdiu, dunmoso, 
dum, quouſque, durante, &. But this Opinion is now exploded ; for tho Words which properly create 
a Condition be uſed; yer if the Eftate be limited over, it ſhall be a Limitation. 2 Brownl. 65, 66. 
1 Roll. Abr. 412. 1 od. 86. And per Hale Ch. Baron, There is no other Caſe to warrant the cantrary 
Opinion, but that of 10 Co. 40, and by him it may properly be called a conditional Limitation, 1 Vert - 
199. of which the Heir cannot take Advantage, though it may determine the Party's Eftate without En 
try or Claim, which ſeems to be the chief Difference between a Condition and Limitation. Alſo if 
Lands are deviſed to the Heir at Law, upon Condition that he pay a Sum of Money, or do any other 
Act; this, on Failure of Performance, ſhall be conſtrued a Limitation, tho' not mentioned; for if i: 
were a Condition, no Body could take Advantage of it, the Benefit of Conditions annexgd to the Real 


Eſtates belonging io the Heir, as thoſe to the Perſonal do to the Exccutor. Crs, Elz. 204. 3 Co. 22 
Oden 112. 2 Mod. 7» I Lat, $09, | g / 
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106 Conditions and Limitations. 


2. A Man ſeiſed in Fee deviſed Lands to his Daughter and her 
Heirs, and his Mind is, That if his Son pay to her 50/. then his Son 
ſhall have the Land; the Money was not paid at the Day; the Daughter 
ſold the Land; and it was decreed againſt the Vendee, the Son pay. 
ing the Money, for the Court took it to be but in Nature of a Secu- 
rity. ill. 30 Car. 2. between Bland and Middleton, 2 Chan. Ca. 1, 
But the Reporter being of Opinion, that the Son took but an Eſtate 
for Life, adds a Oware, why a Fee- ſimple ſhould be (as it was) de- 
creed him, ſeeing thereby he had more Benefit by the not Performing 
the Condition, than if he had performed it. | 

3. A Man deviſed Lands called S. to his younger Son, and decla- 
red, that if he ſhould any Way be hindered from enjoying them, then 
in Lieu thereof, he ſhould have all the Land at B. A Moiety of the 
Lands called S. were evicted from the Deviſee, who thereupon in- 
ſiſted to have the whole Lands at B. but the Court decreed that he 
ſhould have as much of the Lands only at B. as were equal in Value 
to thoſe evicted. Mich. 1684. between 2. 20 and Tyle, 1 Pern. 270, 

4. If Legacies are given by Will to four Grandchildren, upon 
Condition, that as they come of Age, they ſhall reicaſe all Claims 
to the Teſtator's Eſtate, this Condition muſt be taken diſtributively, 
and ſuch only as refuſe to releaſe ſhall forfeit their Legacies. Pex 
L. K. 2 Fern. 478. - 

5. A Man having Iſſue a Son by the firſt Venter, and two Sons and 
{ix Daughters by a ſecond Wife, ſettles his Eſtate in Queſtion on his 
eldeſt Son by his ſecond Wife in Tail Male, Remainder to his ſe- 
cond Son by his ſecond Wife, and the Heirs Males of his Body ; and 
in Default of ſuch Iflue, to the Son by the firſt Wife; provided, if 
both his Sons by the ſecond Wife died, without Iſſue Male, fo that 
the Eſtate came to the eldeſt Son; that then his eldeſt Son, or his 
Heirs ſhould, within four Months after the Eſtate came to him, or 
them, pay 1000/. to his Daughters; or in Default, the Truſtees 
therein named, to enter and raiſe it: The Son by the ſecond Wife 
centred, and ſuffered a Recovery of one Moiety of the Lands, and 
died without Iſſue, and the other Son by the ſecond Wife died alſo, 
by which one Moicty of the Land came to the Heir of the eldeſt 
Son by the firſt Wife; and the Moiety thus deſcended was decrced 
liable to the whole Sum of 1000 J. although it was objected that 


the Eſtate never came to the eldeſt Son; and tho' a Moiety came 


to his Heirs, yet as ſo great a Benefit did not accrue to him as was 
intended, he ſhould be only anſwerable in Proportion. Mich. 1698. 
between Hooley and Booth, 2 Vern. 359. | 

6. J. S. having Iſſue three Sons, Villiam his eldeſt, Nathaniel his 
ſecond, and Daniel his third; Villiam died in the Life-time of his 
Father, leaving Iſſue only a Daughter; afterwards the Father deviſcs 


the Eſtate in Queſtion to Arne his Wife for her Life, and after her 


Death to his'Son Daniel and his Heirs ; provided that if Nathaniel 


do, within three Months after the Death of my Wife, pay to Dc, 


his Exccutors or Adminiſtrators, the Sum of 500/. then the ſaid 
Lands ſhall come to my Son Nathaniel, and his Heirs; the Wife 
lived ſeveral Years after, and during her Lite, Nathaniel died, lea- 
ving the Plaintiff his Heir, and the Wife afterwards dying, the Plain- 
tiff brought this Bill within three Months after her Death, praying, 
that upon Payment of the 500 J. he might have a Conveyance of the 
Eſtate; and the principal Point in the Caſe was, whether this 500 /. 
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Conditions and Limitations. 


being to be paid by Nathaniel within a limited Time, and he dy- 
ing before that Time came, whether his Heir at Law could now, on 
Payment of the Money, make a Title to theſe Lands ; for it was a- 
greed that he was not Heir at Law to the Teſtator; and it was in- 
ſiſted upon, that he could not; that this was a Condition precedent, 
and meerly perſonal in Nathaniel, who had neither Jus in re, nor 
ad rem, and could neither have deviſed or releaſed, or extinguiſhed 
this Condition; and being a bare Poſſibility, and he dying before it 
was performed, his Heir could not make it good; and tho' the Word 
Heirs be uſed in the Deviſe to Nathaniel, yet that is not deſigned to 
give them any Eſtate originally, but to denote the Quantity of the 
Eſtate which Nathaniel was to take; and for this were cited Lam- 


pet's Caſe, 10 Co. and Bret and Rigden's, Plow, Com. On the other 


Side it was inſiſted, that this was like the common Caſe, Co. Lit. 
205, 219. h. where a Feoffment is made, on Condition that the 
Feoffor ſhall, before ſuch a Day, Gc. there if the Feoffor die before 
the Day, his Heir may perform the Condition, for the Reaſons there 


mentioned; and that it being ſo at Law, it ſhould ſtill be conſtrued 


more liberally in Equity, where the Letter of a Condition is not al- 
ways required to be ſtrictly performed; and for this was. cited 
1 Chan. Ca. 89. Bertie and Falkland, 3 Chan. Ca. That the Poſſibi- 
lity of performing this Condition was an Intereſt or Right, or $cin- 
tilla Faris, which veſted in Nathaniel himſelf; that he ſurvived the 
'Teſtator; and therefore this differed from Brett and Rigden's Calc, 
Plow. Co. 110. that conſequently ſuch Right, Poſſibility or Intereſt, 
deſcended to his Heir, and might be performed by him; as before the 
Statute de dons, the Poſſibility of Reverter deſcended to the Heir of 
the Donor; and for this were cited Purfoy verſus Rogers, 2 Saund. 
Cro. Car. 358. Cro. Fac. 591. 8 Co. Matthew Manning's Caſe, and 
others. 'TheCauſe being firſt heard by the Maſter of the Rolls, was 
thought by him a Matter of great Difficulty, and thereforc he ap- 
pointed the Counſel to ſpeak to it when the Court was full. Af- 
terwards it was decreed by my Lord Chancellor, with the Aſſiſtance 


of the Maſter of the Rolls, for the Plaintiff, on Lirt. Sett. 334, 335. 


And my Lord Chancellor ſaid, that tho' a Condition, in Strictneſs 
of Law was not deviſable, yet ſince the Statute of Uſes, the Deviſeo 
may take Benefit of it by an equitable Conſtruction, &c. and that 
Nathaniel might have releaſcd or extinguiſhed this Condition. Mich. 
5 Geo. between Marks and Marks. 


(B) In What Caſes the Bꝛeach of a Condition, 
02 the not Perfozming a Condition pꝛecedent 
02 ſubſequent, Will be relieved againſt, the 
Matter refting in Compenſation. 


I. F 4. conveys Lands to B. Ge. and their Heirs, upon Truſt, 
| that if C. the Son of A. within ſix Months after the Death of 
A. thould ſecure to Truſtees 5001. for the younger Children of C. 
then after ſuch Security given, to convey to C. and his Heirs, and 
until the Time for giving ſuch Security, in Truſt for the eldeſt Son 
of C. and in Default of ſuch Security to convey to ſuch eldeſt Son 
and his Heirs, if C dies before any ſuch Security given; yet this 
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a) Congi- Condition (a) precedent being only in Nature of a Penalty, the In- 
tions prece- tent of the Truſt ſhall be regarded, which was to ſecure 5 00 J. to 
dentarefuch the younger Children. Trin. 19 Car. 2. between Wallis and Crimes, 


as are an- 


nexed to E- 1 Chan. Cu. 89. 1 Mod. 307. S. C. cited. 


ſtates, and | 15 . 
T5 8 pundtually performed be fore the Eftate can veſt. A Condition ſubſequent is when the 


Eftate is executed; but the Continuance of ſuch Eſfate dependeth on the Breach or Performance of 
the Condition; though this Diſtindtion is often mentioned in Courts of Equity, yet the prevailing Di- 
ftinftion is to relieve againſt Conditions, where Compenſation can be made, whether they be prece- 
dent or ſubſequent, as appears by this and ſeveral other Caſes, | 


2. The Teſtator deviſed his Eſtate to the Defendants in Truſt, for 
the Uſe and Benefit of the Plaintiff, but declared his Will to be, 
that the Plaintiff ſhould have no Benefit of the Deviſe, unleſs the 
Plaintiff's Father ſhould ſettle on the Plaintiff two full Thirds of 
the Eſtate ſettled on the Father on his Marriage; and in Default 
thereof the Eſtate to the Defendants; the Father made no Settle- 
ment on the Plaintiff, but deviſed all his Eſtate to him for Life, but 
ſubje& to the Payment of Debts; it was admitted, and fo adjudged 
by the Court, that this Eſtate was executed in the Plaintiff by the 
Statute of Uſes, and conſequently that this is a Condition ſubſe- 
quent; yet the Court declared, that though Conditions e 
which are to deveſt an Eſtate, need not be literally performed; yet 
even in ſuch Caſe, if the Party cannot be compenſated in Damages, 
it would be againſt Conſcience to relieve, and therefore ordered the 
Maſter to examine the Value of the Eſtate deviſed, and the Amount 
of the Debts which that Eſtate was charged with, and to report to 
the Court, whether after Debts paid, there would be two full Thirds 
of the Father's Eſtate, which was ſettled on him in Marriage, left 
to the Plaintiff; and upon a Rehearing would not vary the former 
Order; declaring that the Difference was, whether this Caſe lay in 
Compenſation, or not ; and if a Compenſation was made, he would 
rclieve againſt the Breach of the Condition ; but in Caſe a ſufficient 
Compenſation was not made, he would then conſider farther of it, 
Paſch. 1683. between Popham and en rigs 1 Vern. 79, 167. F. C. 
2 Vern. 222. F. C. cited as a Caſe in which there was Relief. 2 Yer. 
338. S. C. cited as a Condition which was relieved againſt. 

3. If a Feme Covert, having Power by Will to deviſe Lands, de- 
viſes them to her Executors to pay 500/. out of them to her Son; 
provided that if the Father gives not a ſufficient Releaſe of certain 
Goods to her Executors, that then the Deviſe of the 5001. ſhould 
be void, and go to the Executors; and after her Death a Releaſe is 
tendrcd to the Father, and he refuſes; yet upon making the Releaſe 
afterwards, the Money ſhall be paid to the Son; for it was ſaid to be 
the ſtanding Rule of the Court, that a Forfeiture ſhould not bind 
where a Thing may be done after, or a Compenſation made for it, as 
where the Condition is to pay Money, (5c. and though it is general- 
ly binding where there is a Deviſe over; yet here it being to go to 
the Executors, it is no more than the Law implies. Between Cage 
and Nuſſel, 2 Vent. 352. „ 

4. If a Man deviſes Lands to J. S. upon Condition to pay 20000 /. 


to his Heir at Law, ig. 10001, per Ann. for the Firſt ſixteen Years, Þ* 


and 20001, per Ann. after, till the Whole ſhould be paid, and the 
Heir enters for the Non- pay ment of one of the 1000 J. per Aun. J. S. 
Mall be relieved upon Payment of the 1000 /, together with Intereſt 
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from the Time it became payable, without any Deduction for/Taxes, 
the Court declaring, that where-ever they can give Satisfaction. or 
Compenſation for the Breach of a Condition, they can relieve. Mich. 
6 Ann. between Grunſion and Lord Bruce, 1 Salk, 156. 2 Fern. 
594. F. C. 


5. If one having three Daughters, deviſes Lands to his Eldeſt, 


upon Condition, that ſhe, within {ix Months after his Death, pay 
certain Sums to her two other Siſters; and if ſhe failed, then he de- 
viſed the Land to his ſecond Daughter on the like Condition, 6c. 
the Court may inlarge the 'Time for Payment, though the Premiſles 
are deviſed over; and in all Caſes that lie in Compenſation, the 
Court may diſpenſe with the Time, though even in Caſe of a Condi- 
tion precedent. Paſch. 1691. between Moodman and Blake, 2 Fern. 
222. Note; the following Caſe, which ſeems to be between the ſame 


Parties, is otherwiſe ſtated. | | | 
6. One ſeiſed in Fee of Lands of 100co/l. Value, ſettles it ſo, that 


in Caſe his eldeſt Daughter, within ſix Months after his Death, ſhould 


ay 6000. to the Uſe of his other four Daughters, then the Eldeſt to 
the Land; but if ſhe failed in Payment, then the ſecond to have 
the like Privilege; the ſix Months paſt without Payment; and the 
eldeſt Daughter having aſſigned over her Intereſt to one to whom 
ſhe was indebted, by which the Eſtate was to go out of the Family, 
contrary to the Intention of the Donor; the Court took 'Time to con- 
ſider, whether they could retrieve in this Caſe, or not. Between 
Woodman and Blake, 2 Vern. 166. | 
7. If the Father makes a voluntary Settlement on his eldeſt Son 
in Tail Male, Remainder to a ſecond Son, (5c. in which is a Pro- 
viſo, that if the Eldeſt did not pay the Second 600l. at his Age of 


twenty-one Years, that then the Eſtate of tho Eldeſt ſhould;in Law 


and Equity, ceaſe; and the Father aftgrwards marries a ſecond Wife, 
and by Deed, taking Notice of the former Settlement, and that the 
Son had not paid the Money, conveys the ſame Lands to the Uſe of 
his Children by his laſt Wife; the eldeſt Son ſhall not be relieved, 
the Conveyance being partly voluntary, and the Condition ſpecial, 
that his Eſtate ſhould ceaſe in Law and Equity. Paſch. 1687. be- 
tween Longdale and Longdale, 1 Vern. 456. and the Son's Bill diſ- 
miſled accordingly ; and the rather, for that the Son had ſet up a 
Leaſe againſt his Father, which was obtained by Surprize ; and the 
r in Law was defective, and amounted only to a Declaration of 
rult. | \ " Tf F 
8. But where one deviſed his Lands to his Kinſman, paying a 
Thouſand Pounds a- piece to his two Daughters, who were his Heirs 


at Law, and J. S. made Default, and the Daughters recover- 


ed in Ejectment; yet F. S. was relicved on Pay ment of Principal, 
Intereſt and Coſts; tho it was infiſted, that this was to the Diſinhe- 
riſon of the Heir, and in Favour of a voluntary Deviſce. Mich. 1699. 


between Baruardiſton and Fane, r 
9. A Man deviſed to each of his Daughters, 20000 J. payable at 


the Age of Twenty five Years; but if they, or either of them, married 
before the Age of Sixteen, or if the Marriage were without the Con- 
ſent of their Mother and Truſtees, then they ſhould loſe 10000 J of 
the Portion, Which ſhould go to his other Children; one of them 
married before the Age of Sixteen, and tho it was with the Conſent 
of all the Parties, yet my Lord ger held, that both the Terms 5 
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the Condition ought to have been obſerved. L. Salisbury s Caſe, 2 
Pent.'365. but Fid. 2 Fern. 223. S. C. Reported, where it is ſaid, that 
the Father treated with the Lord Salisbury about the Marriage, 
though he died before it was had; and there the Decree is quite con- 
trary: And with this laſt Reſolution agrees Skin. Rep. 285. F. C. 

10. A. deviſed his Lands to "Truſtees for three Years, and if within 
the three Years there happened a Marriage between G. who was a 
diſtant Relation, and of the ſame Blood, and . his Niece and Heir 
at Law, then to V. for Life, Remainder to her firſt Son, &c. in Tail 
Male by G. to be begotten : But if the Marriage ſhould not take 
Effect within the three Years, or if the Marriage ſhould be before 
the Years of Conſent, and not ratified when of competent Age, then 
to F. in Tail, who was likewiſe a remote Relation of the 'Teſtator, 
but not of the fame Blood. The Marriage between &. and V. did 
not take Effect within the three Years, though ſeveral Propoſals were 
within the Time made by her Friends to his Guardians, but not ac- 
cepted by them; and though ſhe herſelf had prefled the Match as 
far as the Modeſty of her Sex would permit. She afterwards mar- 
ried the Plaintiff, and by her Bill, prayed the Benefit of the Deviſe, 

the Condition being anſwered by her to what fhe was capable of 
doing, having married a Perſon, as was urged, equal in Circumſtan- 
ces, (5c. to &. but her Bill was diſmiſſed, by the Advice of Holt 
and Treby, Ch. Juſtices, Hill. 9 V. z. between Bertie and Lord 
Faulkland, 3 Chan. Ca. 129. 1 Salk. 231. S. C. where it is ſaid that 
the Decrce was reverſed in the Houſe of Lords. 2 Fern. 333. S. C. 
where it is faid, that the Matter was ended there by Compromiſe. 


(C) In what Caſes a Gift oz De vile, upon Con- 
dition not to Marry without Conſent, ſhall 
be good and binding, o2 void, being onty in 


Terrorem. th 0; 5 


1. IF there be a Portion of 8 oo J. given to a Woman, provided 
ſhe marries not without the Conſent of 4. and that, if ſhe 
marries without his Conſent, ſhe ſhall have but 100 J. per Jun. yet 
if ſhe marries without his Conſent, ſhe ſhall be relieved, for the Pro- 
viſo is in Terrorem only. Trin. 15 Car. 2. between Sir Her. Bel- 
laſts and his Wife, and Sir Mill. Ermin, 1 Chan. Ca. 22. 2 Chan. 
Rep. 23. S. P. 1 Fern. 20. F. P. per L. Chancellor, Nel. Chan. 
Rep. 145. F. P. decreed, 2 Fern. 293. F. P. | 
2, But it was ſaid; that if the Portion upon ſuch Marriage had 
(a) A Deviſe been limited over to 'another, it had been (a) otherwiſe. 1 Chan. 


upon Condi- Cg. 22. 2 Chan. Rep: 95. S. P. decreed; 2 Feru. 357. F. P. de- 


tion not to 


marry at all, creed, and the Diſtinction taken at ſupra. 


or not to & AY 2 TD 5 
marry a Perſon of ſuch a Profeſſion or Calling, is void by our Law, whether there be a Limitation 
over or not; but if it were upon Condition not to marry a Papiſt, or a certain Perſon by Name, it 
may be good. 1 Vern, 20. But by the Civil Law, a Gift or Deviſe upon Condition not to marry 
without Conſent is void, though there be g Limitation over; for the Maxim there is Matrimonium eſſe 
Liberum ; per Hale C. F. | $. 6-0 | eh, | 


3. If by Leaſe 9000 J. is ſecured for a Feme Sole, in Caſe ſhe 
marries not contrary to the Liking of 4. and if ſlie doth, then for 
ſuch Perſon as 4. ſhall nominate; and for Want of ſuch Nomina- 
tion, for J. and ſhe marrics without the Conſent of 4. yet he can- 
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not diſpoſe of the Leaſe otherwiſe than for her Benefit. Mich: 16. 
Car. 2. between Fleming and Walderave, 1 Chan. Ca. 58. 2 Vern. 
573. C. C. cited, where it is ſaid, that there may be a Difterence be- 
tween a Condition that ſhe ſhall not marry without Conſent, and 
where it is that ſhe ſhall not marry againſt Conſent. © © 
4. If 4. deviſes a Meſſuage, Oc. to B. his Wife for Life, Re- 
mainder to C. his Grand Daughter in Tail, upon Condition that C. 
marries with the Conſent of his Wife, and D. and E. or the major 
Part of them; and if ſhe marries without their Conſent, or dies 
without Iſſue, deviſes the ſame to F. and her Heirs; and after C. 
ſteals away, and is married without the Conſent of any of them; and 
all of them, as ſoon as they heard of it, proteſt againſt the Mar- 
riage, but afterwards conſent to it; and then B. dies, and D. and 
E. ſwear that they do not know but that if their Conſents had 
been asked before, there might have been ſuch Reaſons given that 
they might have aſſented; yet C. ſhall not be relieved in Equity, for 
the ſubſequent Aſſent cannot deveſt the Eſtate which was before veſt- 
ed in F. And there ſhall be no collateral Averment, that it was 
intended only i Terrorem. Between Fry and Porter, 1 Chan. Ca. 138. 
Upon the firſt Hearing, a decretal Order was made by the Maſter of 
the Rolls, that ſhe ſhould be relicved, but upon a Re-hearing by 
the L. Keeper, aſſiſted by the three Chiefs, her Bill was by their unani- 
mous Opinion diſmiſſed. 1 Mod. 300. S. C. 2 Chan. Rep. 26. S. C. 
5. J. by Will gives his Grand-Daughter 200 J. on Condition ſhe 


continued with his Executors till ſhe was Twenty-one; but if ſhe 


was taken from them by her Father, (who was a Papiſt) or married 
againſt the Conſent of his Executors, then he gave her but 10/. The 
Daughter was placed by the Executors with a Clergyman, who, be- 
fore ſhe was Twenty-one, with Conſent of one of the Executors, 
permitted her to make a Viſit to her Father; and he took that Oppor- 
tunity to marry her to a Papiſt, and ſhe was decreed the Legacy at 
the Rolls; but upon a Re-hearing, the L. Keeper held that ſhe ſhould 
have but the 10 J. only: And he ſaid, that in this Caſe there was no 
Difference between a Condition' that ſhe ſhall not marry without 
Conſent, and that ſhe ſhall not marry againſt Conſent. Hill. 1706. 
between Creagh and Wilſon, 2 Vern. 572. Quere, Whether there 
was any Limitation ober? a 1550 0 
6. Lands were ſettled in Truſt for raiſing Portions for Daughters, 
payable upon their Marriages, with the Conſent of Truſtees; but if 
they married without ſuch Conſent, then to remain over to another, 
G c. The Daughters were old, and never intended to marryz but to 
lay out their Portions in a Purchaſe of Annuities for their Lives; and 
it was held that they ſhould have their Portions immediately, upon 
giving Security to indempnify againſt the Perſons to whom the Por- 
tions were deviſed over. Deereed 25 Car. 2. between Needham and 
Vernon, Net. Chan. Rep. 62. 2 Fern. 452. F. P. decreed upon gi 
ving Security to refand, if the Condition ſhould be broken, though 
no Mention made that the Daughters did not intend to marry. _ 
7. A. deviſed 3ool. to B. her Daughter, and that if ſhe marricd 
under Twenty- one, without Conſent of the Executors or major Part 
of them, the Legacy, to go to the Children of her Siſter, the Wife 
of C. and made C. and two others Exccutors; B. being at the Houſe 
of C. there marries his Son by a former Wife with his Privity, being 


under ']'wenty-one; . and her Hu:band bring a Bill for the LEI 
ITAL e 
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Ann. 


C. in Favour of his other Children, inſiſts that the Legacy is for- 
feited. Ihe other Exccutors confeſſed they had Notice of the Court. 
ſhip, and did not contradict or diſapprove of it; and the 300 J. was 
decreed the Plaintiffs, there being at leaſt a tacit Conſent. Hi. 
1706. between Meſgrett and Meſgrett, 2 Vern. 580. | 

8. If the Father deviſes Lands in Truſt to permit his Daughter 

to receive the Rents until her Marriage, or Death, and in Caſe ſhe 
marry with the Conſent of Truſtees, then to convey the Premiſſes 
to her and her Heirs ; but if ſhe died before Marriage, or marricd 
without ſuch Conſent; then to convey to other Perſons. 'The Daugh- 
ter afterwards marries with the Conſent of her Father, who ſettles 
Part of the Lands on her and her Husband, and dies, this Settle- 
ment ſhall be no Revocation of the Will as to the Deviſe of the 
other Lands to her; and by the Father's conſenting in his Life-time, 
the Condition is diſpenſed with. Mich. 1716. between Clerk and 
Berkeley, 2 Vern. 720. 
9. A. deviſed to his Daughter M. the Plaintiff, 100 J. to be paid by 
his Executors upon her Day of Marriage, or Age of 'Twenty-five 
Years, which ſhould firſt happen, upon Condition that ſhe ſhould 
marry with the Conſent of ſuch and ſuch Perſons; and if ſhe mar- 
ried without their Conſent, then to have 50 J. only, and no more; 
and gave the Reſidue of his perſonal Eſtate to the Defendants. M. 
married the Plaintiff, without ſuch Conſent, before ſhe was Twenty- 
one: And it was held by the Maſter of the Ro/ls, that this was 
more than a Clauſe iz Terrorem, and that the Deviſe of the Surplus 
of the perſonal Eſtate, was a Deviſe over of the 50. on M.'s Diſ⸗ 
obedience. Mich. 1699. between Amos and Horner. 

10. The Defendant's Father deviſed to him, who was his Heir at 
Law, all his Lands, Gc. (except ſuch and ſuch Parts) charged with 
the Sum of 25001. to his Daughter (ſince married to the Plaintiff) 
at her Age of Twenty-one Years, or Marriage, which ſhould firſt 
happen, and deviſed the excepted Lands in Truſt to be ſold for the 
Payment of his Debts: Provided that if his ſaid Daughter ſhould 
marry in the Life-time of her Mother without her Conſent firſt had 
in Writing, then 500 J. Part of the ſaid 2500 J. ſhould ceaſe, and 
ſhould be applied towards Payment of his Debts charged on the ſaid 
excepted Lands ; and appoints his Wife to be Guardian of his ſaid 
Daughter, and makes her Executrix, and dies: The Daughter attains 
her Age of Twenty-one Years, and without the Conſent or Privity 
of her Mother inter-marries with the Plaintiff, who was a Gentle- 
man of ſome Eſtate, and called to the Bar, but had made no Set- 
tlement or Proviſion for his Wife; and therefore the Defendant, the 
Heir at Law, refuſed to raiſe or pay any Part of his Siſter's Portion ; 
and inſiſts likewiſe, that by her Marriage without her Mother's Con- 
ſent, 5001. Part of her Fortune, was become forfeited * Whereupon 
the Plaintiffs brought their Bill to have the whole Portion raiſed by 
Sale of the Lands charged therewith. Per L. Keeper: This is a Por- 
tion to be raiſed out of Lands, and therefore to be conſidered as 
Land; and though it be to go towards Payment of Dcbts on Breach 
of the Condition, and there appear One hundred and twenty Credi- 
tors concerned, yet none that arc in Danger of loſing their Debts ; 
and it is then to be conſidered as it ſtands upon the Condition itſelf ; 
and therefore the Plaintiff muſt have her whole Portion; for the 
Teſtator has appointed two Periods of Time to intitle her to it, 0iz- 
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Contribution and Average. 
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| Marriage, or the Age of Twenty-one: And as ſhe has attained that 


Age, it becomes a veſted and ſettled Intereſt in her not to be deveſted 
by the Marriage without the Conſent of the Mother; for that Con- 

ſent cannot in any Reaſon be carried farther than during her Mi- 
nority. Hill, 1712. between King and Vithers. „ ain e 
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Contribution and Average. 
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(A) Contribution and Average in what cates. 
(B) Jn what Pꝛopoztion. | eee 
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() Contribution and Average tn what Caſes: 


1. IF a Man grants a Rent-charge out of all his Lands, and af- 
terwards ſelleth them by Parcels to divers Perſons, and the 
Grantęe of the Rent- charge will from Time to Time levy ' 
the whole Rent upon one of the Purchaſers only, he ſhall 
be caſed in Equity by a Contribution from the Reſt, of the Pur- 
chaſers. Cary 3. 2 —— 
2. One Executor, who pays Debts and Legacies, may compel the 
other to contribute. Toth. 7 > | 9 5 
3. If the Collector of Fifteenths levics all the Tax within one 
Town-ſhip, upon one Inhabitant, he mall have the Aid of the Court 
of Exchequer to make the others contributary. Lase 6. 
4. If Tenant in Fee mortgages his Eſtate, or charges it with a 
Sum of Money, and after deviſes it to one for Life, Remainder to 
another in Fee, Equity will compel the Tenant for Life to bear hls 
Proportion of the Mottgage or Charge, that all may not fall on the 


Remainder Man: Decrced- Hill. 25 Gar. between Hays and Has 
" 1414 */ 421. ; f + | 1 Wy. 
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114 Contribution and Average. 


F. 30 if it be a Rent-charge, Equity will make the Tenant for 
Life pay the Arrcars. 1 Chan. Ca. 233. per Curi am. Ye 

6. 4, on his Marriage agrees to ſettle Lands for the Benefit of his 
Wife and their Iffue, and afterwards aliens Part of thoſe Lands; 
and my L. Nottingham decreed that the Jointreſs ſhould have tho 
Deficiency of her tre made good out of the Inheritance of the 
Lands remaining unſold: But that Decree was reverſed by Je- 
ries, L. C. who held, that where the Jointreſs and Iſſue claim by 
the ſame Scttlement, they ſhall contribute proportionably in the 
Diſcharge of any prior Incumbrance on the Eſtate. IIill. 1686. be- 
tween Carpenter and Carpenter, 1 Vern, 440. 

7. If 4. deviſes his real Eſtate to his Son for Life, Remainder to 
his firſt Son, c. in Tail, with Remainders over, and deviſes ſpeci- 
fically a Leaſchold Eſtate to his Daughter, and dies, not leaving Af- 
ſets to pay Debts, which affected as well his real as perſonal Eſtate, 
the Son and Daughtes ſhall contribute in Proportion in paying the 
Debts, each Eſtate being liable at Law, and the 'Teſtator's Inten- 
tion equal between them both: Decreed Hill. 1717. between Shors 
and Long, 2 Vern. 756. 


8. Ha Man, Who is a Widower, ſettles Lands to miſe 100 J. 4 
Yeat for his eldeſt Sen, and 1007. apiec for his younger Children; 


and afterwards he marries again, and has Children by his ſecond Wife; 
the Children by the ſecond Wife ſhall be equally intitled with the 
other younger Children; and though the Portions of the younger 
Children are by the Settlement to be paid according to their Seniority; 
yet in Caſe of a Peficiency, they ſhall be paid in Average: Decrecd 
Mich. 1 Fac. 2. between Brathwait and Brathwait, 1 Vern. 334. 

9. One Surety may compel another in Equity to contribute to- 


wards Payment of a Debt for which they were jointly bound, 


Toth. 41. 1 Chan. Rep. 34. F. P. 


10. If three are bound as Sureties in Recognizance, and one of the 


Sureties is ſucd at Law, and the other Surcty, together with the 
Principal, happens to be inſolvent, ho who is faed may compel the 
other Surety to contribute a Moicty, 1 Char. Cu. 246, 1 Chan. 
Rep. 120. J. P. t Chan. Rep. 150. S. P. 
11. If you ſuc in Chancery the Executor of one Obligor to dif- 
(a) Though Cover Aﬀets, you muſt make all the Obligors (a) Parties, that the 
Co-obligors Charge may be equal. 2 Yet. 348. but a Qzere is put, Whether 
te Conti. YOu may not ſuc the Principal, and leave out them which ate bound 
burion, yer only as Sutoties. i ee 
Wer i. 1 — for the Obligee to make them all Parties. 


12. But it is held elearly, that if a Judgment be had at Law 
againſt one Obligor, you may ſue the Executor of him alone to 
diſcover Aſſets, becauſe the Bond is drowned in the Judgment. 
2 Vent. 348. Gy | 
13. The Plaintiff being one of the Owners of a Ship, loaded on Board 
her 210 Tuns of Oil, and the Defendant loaded on Board her 80 
| Bales of Silk, upon a Freight, by Contract, both to be delivered at 
London; the Ship was purſued by Ene mies, and forced into an Har- 
bour, (5c. and the Maſter ordered the Silk on Shore, being the moſt 
valuable Commodity (tho' they lay under the Oils, and took up a 
great deal of Time to get at them. (The Ship and Oils were after- 
wards taken, and the Owner of the Oils bronght his Bill to have 
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Contribution from the Owner of the Silk; and although it was ad- 
mitted that, if Goods were thrown over- board in Streſs of Weather 
or in Danger or juſt fear of Enemies, in Order to ſave the Ship and 
the reſt of the Cargo, that which is ſaved ſhall contribute to a 
Reparation of that which is Joſt; and the Owners of the Ship 
ſhall be Contributors in Proportion ; but in this Caſe the Loſs of 


the Oils did not ſave the Silks, neither did the ſaving the Silks 
Joſe the Oils: And the Bill was diſmiſſed accordingly ; which Dif- 


miſſion was confirmed in the Houſe of Lords. Show. P. C. 18, 19. 

14. If one makes a Leaſe, and the Leſſee covenants to pay the 
Rent, and to repair the Premiſles, 6c. and the Leſſee makes 100 
Under-Leſſecs, and the Rent is behind, and the Premifſes out of 
Repair, and the original Leaſe is avoided for Non- payment of Rent; 
— ſome of the Under - Leſſees bring a Bill to be relieved againſt the 
Forfeitute;; though Equity will not apportion the head Landlord's 
Rent; but the Under- Leſſees, who are Plaintiffs, muſt pay the whole 
Rent in Arrear, and repair all the Houſes; yet they may compel the 
other Under-Leſſces to contribute in Proportion. Triz. 1689. be- 
tivcen Nebber and Smith, 2 Vern. 103, e 

15. A Man deviſed a Rent-charge of 10 J. per Ann. to 4. ifſuable 
out of Black Acre, with a Clauſe, that if it ſhould be behind, it 
mould be lawful for him to enter, and hold 'till he was fatisficd ; 
and by the ſame Will deviſed a like Rent-charge of 101. per Aun. 
to B. iſſuable out of the ſame Land, with like Clauſe of Entry, 
tc. the Land was not of ſufficient Value to anſwer both the Rents; 
and they were both in Arrear, and both Deviſees had brought fe- 
veral Ejectments, and had recovered; and the Defendant being in 
Poſſeſſion, the other Grantee brought his Bill to have an, RAecẽỹ 
of the Profits, and that one Moiety might be applied to fatisfy the 
Arrears of his 101. per Ann. and it was decreed accordingly. Hill. 
1697. between Eure and Eure. 3775 | 

16. On a Marriage Irony between the Defendants, 3000 J. be- 
ing the Wife's Fortune, and 3oco J. more added to it by William 
Chambers, Father of the Defendant Juhu, were inveſted in Lottery 
Annuities in the Name of Truſtees; and thereupon by Indentute, 
18 July 1718. previous to the Marriage, reciting that 60001. was 
ſo inveſted in Lottery Annuities, it was agreed that the fame ſhould 
be turned into Money, and laid ont in a Purchaſe of Lands to be 
ſettled to the Uſe of the Defendant John for Life, then to Truſtees 
during his Life, to ſupport, &c. then to Elizabeth the intended Wife 
for her Life, with Remainder to Truſtees for Two hundred Years, 
Remainder to the firſt and other Sons ſacceſſively in Tail Male, 
with Remainder to William Chambers in Fee: And it was thereby 
declared, that the Two hundred Years Term was in Truſt, that in 


Caſe the Defendant John ſhould have a Son, and one or more other 


Children, then the Truſtees after the Death of Jobn and Eliz4- 
beth, ſhould by Mortgage or Sale raiſe for younger Children, if 
more than one, 2000 l. between them, and Intercſt at 5 J. per Cent. 
per Ann. for their Maintenance ; and that till ſuch Purchaſe, the 
Truſtees with the Conſent of ohn and Elizabeth, ſhould let the 


6000 /. continue in Annuities, and pay the Intereſt to ſuch Petſons as 


would be intitled to the Lands, and the Truſtees not to be anſwer- 
able for more than they received, or for each other. And by the ſaid 
Indentute, William Chambers covenanted, in Conſideration of the ſaid 


Marriage, 


1 4 — _ 
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Marriage, to ſettle ſeveral Lands therein particularly mentioned, 
to the Uſe of himſelf for Life; then to 70% Chambers in Tail! 
Male, with Remainder to himſelf in Fee. The Marriage took Effect, MY 
the 6000/7. was not laid out in a Purchaſe, but in the Year 1720, by Ml 
Conſent of John and Elizabeth and the Truſtees, being in Lot- 
tery Annuities, was ſubſcribed into the South-Sea Company, whereby 
a Loſs of about 3000 J. happened. William Chambers was dead, ha- 
ving made no. Settlement of the Lands ſpecifically agreed to be 
ſettled, which therefore were deſcended to the Defendant. John, 
his Son, in Fee; the Defendants had Iſſue the Plaintiff, their only 
Son, and four Daughters, who were likewiſe Defendants : And this 
Bill was brought to have the Remainder of the 60051. laid out in 
a Purchaſe, and ſettled purſuant to the Uſes before-mentioned ; and 
the firſt Queſtion was, on whom the Loſs of the Money ſubſcribed 
into the South-Sea Company ſhould fall; and as to that, it was a- 
greed on all Hands, that the Truſtces having ſubſcribed the Lottery 
Annuities into the South-Sea Company, by Conſent of the Defen- 
dants John and Elizabeth, were indemnified therein; not only by 
the Terms and Covenants in the Settlement, but alſo by the Act 
of Parliament made in the Year 1720. wherein every one's Conſent 
was involved; and whereby Truſtees were generally impowered 
to ſubſcribe Orders and Annuities, Oc. and therefore it was ar: 
gued for the Defendants, the Daughters, that the Loſs ſhould 
fall wholly on the Son; that Lands were of an uncertain Value; 
and if Lands had been purchaſed, and they had afterwards in- 
creaſed never ſo much in Value, by diſcovering of Mines, or o- 
therwiſe, that the Plaintiff, the Son, would have had the whole Be- 
nefit thereof, without any Increaſe to the Daughters of their Por- 
tions: That in Equity, an Agreement to purchaſe is conſidered as 
if a Purchaſe were actually made; and there the Loſs ought to fall 
on the Plaintiff, and the rather, for that if the Stock it ſelf had 
riſcn never ſo high, as it was expected it would, and did riſe to a 
very great Price, the Daughters could only have their 2000 J. and 
therefore, as the Plaintiff was intitled to all the Advantage in Caſe 
of a Riſe, it was reaſonable he ſhould bear the Loſs now that a 
Fall had happened; and therefore the Daughters ought not to be 
contributary to this Loſs. But on the other Side it was argued and 
decreed, that the Loſs ſhould fall in Proportion on the Daughters, ® 
as well as the Son; that the Parties had an equal Regard to the 
Son, as well as the Daughters; that the Son was to ſuſtain the 
Name of the Family, and was to take firſt, and more immediately 
than the Daughters, whoſe Portions came afterwards, by Way of 
Charge only on the Eſtate; that the Conſtruction contended for was 
to overthrow one Part of the Settlement; and that if the Loſs had 
been a little more, the Daughters muſt have had all, and the Sons 
nothing; that the Parties have aſcertained the Proportion each were 
to have: And this is the Meaſure the Court ought to guide them- 
ſclves by; and accordingly ſent it to a Maſter to take the Account, 
and to proportion the Loſs between the Parties. Paſch. 1730. be- 
teen Chambers and Chambers. | V 
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(B) In what Pꝛopoꝛtion. 


1 i a Mortgagee deviſes the mortgaged Lands to A. for Life, 
| Remainder to B. in Fee, and the Mortgagor redeems the 
Lands, A. ſhall have one Third, and B. two Thirds of the Mort- 
gage Money ; and this per Lord Chancellor is the ordinary Rule 
of the Court in ſuch Caſes. Mich. 1682. between Brent and Beſt, 
1 Fern. 70» | I 

2. So if one deviſes Lands which are in Mortgage to J. for Life, 
Remainder to B. in Fee, 4. ſhall contribute one Third towards the 
Diſcharge of the Mortgage: Decreed 1 Chan. Ca. 271. Nel. Chan. 


Rep. 220. F. C. 


3. But if Lands in Mortgage are deviſed to A. for Life, Remain- 
der to B. in Fee, and 4. takes an Aſſignment of this Mortgage 
in a Truſtee's Name, though B. might have compelled A. to con- 
tribute one Third towards Payment of the Mortgage, in Reſpect 
of his Eſtate for Life; yet if 4. be dead, and the Bill is brought 
againſt his Executor, he ſhall be obliged to contribute only in Pro- 
portion to the Time that 4. his Teſtator enjoyed it: Decrced Trim. 
1686. between Clyat and Battaſon, 1 Vern. 404. | 

4. A. deviſed to B. for Life, and after, one third Part of the Re- 
verſion to each of his three Siſters reſpectively, and her Heirs: The 
Siſters brought a Bill for Diſcovery of Incumbrances on the Eſtate ; 
and to compel the Defendant, Tenant for Life, to bear his Share 
and Proportion thereof; alledging, that their Reverſion would be 
of little Benefit to them, if the Debt were ſuffered to increaſe by 
Non-Payment of Intereſt, c. and charged, that the Defendant 
had cut down Timber, for which he ought to be accountable : 
The Court decrecd the Defendant to pay two Parts in five of the 
Debts, and the Plaintiffs the Reverſioners the other remaining three 
Fifths, and the Defendant to account for the Timber ; and what 
was raiſed by it to be taken as ſo much in Part of what the Rever- 
_ were to pay. Paſch. 1692. between Humphreys and Hales, 
2 Hern. 267. | 

5. If by a Settlement two Eſtates, the one in Norfolk, and the 
other in Sol, are ſubjected to the raiſing a Portion of 2000 J. for 
a Daughter, by a Term of a hundred Years, commencing after the 
Deccaſe of two ſeveral Lives; the one upon Sol Eſtate, and the 
other on the Norfolk Eſtate; and the Life on the Syfolk Eſtate 
falls, and the Daughter brings her Bill for the 2000 J. and J. S. to 


| I _ whom that Eſtate was come, pays the 2000 J. And afterwards the 


Life on the Norfo/k Eſtate falls, by which the Fee-ſimple thereof 
deſcends on the Daughter. J. S. who paid the 2000 J. ſhall have Con- 
tribution out of the Norfolk Eſtate in Proportion to its Value, only 


the Suffolk Eſtate ſhall be valued as an Eſtate in Poſſeſſion, and 


the Norfolk Eſtate, as an Eſtate in Reverſim: Decreed Hill, 1697. 
between Henningham and Henningham, 2 Vern, 355. 
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Copyhald. 
(A) Concerning the Power of Chancery ober Copphold 
Eſtates, the Acts of Lozds and Tenants, and in what 
Caſes it has been exerted, me: eee 
(B) In what Caſes a defective Surrender, 02 the Want 
of it, will be ſupplied in Equity, 


(A) Concerning the Power of Chancery over 
Copyhold Eſtates, the Acts of Lozds and 
Lenants, and in What Caſes it has been 


Fs” 


1. F the Lord will turn out his Copyholder, who payeth his 


Cuſtoms and Services, or will not admit him to whoſe Uſe 
a Surrender is made, or will not hold his Court for the 
Benefit of a Copyholder, or will exact arbitrary Fines; 
(a) Copy- when they arc cuſtomary and certain, the (a) Copyholder ſhall have 
. Subpgna to reſtrain or compel. him, as the Cafe ſhall require. 


formerly Te- 


nants at Will Cary 3, 4. 
of the Lord, = | | 
their Lands being Parcel of the Lord's Demefnes; but now thoſe Copyholders ſtand on a ſurer 


Foundation, if they perform thoſe Duties which their Tenure requires; for if the Lord turns them 
out, they may either ſuc a Subpana out of Chancery to be relieved, or have an Action of Treſpaſs 
apainſt the Lord; for though they arc Tenants at Will of the Lord, yet they are Tenants at Will ac- 
cording to the Cuſtom of the Manor, which the Lord cannot break without Reaſon. Co. Lit. 60. b. 
61. 4. 4 Rep. 21. 8 Rep. 79. Preſcription, and that the Lands are Parcel of the Manor, are incident 
to, and the very Pillars on which every Copy hold Eſtate ſtands. 4 Rep. 24. 1 Inſt. 58. b. Cuſtom is the 
Life and Soul of Copyhold Eftates; for if Copyholders break their Cuſtom, they are ſubje& to the 


Lord's Will; the Cuſtoms of Manors are ſo various, that it is impoſſible to aſcertain them, they muſt, 


however, be Time out of Mind ; they muſt be reaſonable, according to common Right ; they muſt 
be upon good Conſide ration; they ought to be compulſory, not left to the Liberty of the Tenant, to 
obſerve or not obſerve them; they ought to be certain; they ought to be bencticial to the Lord or 
Tenant : And if there are not Cuſtoms to direct Copy hold Eſtates, they muſt be direQed by the Rules 
of the Common Law. 1 Inft. 53. Coke's Comp. Cop. 33. 


2. Equity will oblige the Lord to hold a Court, Cro. Jac. 368. 
for no Action on the Caſe will lie againſt him, if he refuſes; and 
therefore there is no Remedy but in Chancery, 2 Bulft. 336. 
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3. If an erroneous Judgment be given in a Copyhold Court in a 
Formedon, or the like, a Bill may be exhibited in Chancery to re- 


RE 


is Lord of the Manor. Lane 98. 


Matters of Form, Equity will not interpoſe. Vide 1 Inſt. 60. Owere 
63. Moor 68. 4 Rep. 30. 1 Rol. Ar. 60. e 
5. A Bill was exhibited to compel the Dean and Chapter of St. 
Paul's, as Lords of the Manor '6f ——=, to receive a Petition in 
Nature of a Writ of falſe Judgment, to reverſe a Common Reco- 
very ſuffered in the Manor Court about thirty Years before, where- 
by a Remainder in Tail was barred, ſuggeſting ſeveral Errors in the 
Proceedings therein; and though in Truth the Errors aſſigned were 
ſuch as would be groſs Errors in a Frechold Eſtate; yet my Lord 
Chancellor 7 eries diſmiſſed the Bill. Between the Dean and 
Chapter and Lewis Ruggle, 1 Vern. 367. from which Decree of 
Diſmiſſion there was an Appeal to the Houſe of Lords; and there 
the Decree was affirmed. Show. P. C. For Common Recoveries, not 
being adverſary Suits, but common Aſſurances, Equity ought ra- 
ther to ſupply Defects than to aſſiſt in the Annulling of them. 
6. A Copyholder of Lands in Fee, where by the Cuſtom of the 
Manor; the Lord had, as a Profit > ue” the Cut of the Woods 
and Undorwoods growing on the Copyhold, obtains a Grant from 
the Lord of all the Woods and Underwoods growing, or which 
hereafter ſhould grow on the ſaid Copyhold Lands, to him and his 
Heirs; and it was held, that this ſhould not merge in the Copy- 
hold, altho it was alledged to be only a Profit apprendre; and tho 
it was urged, that if a Copyholder pays a Rent to the Lord, and 
the Lord grants or releaſes this Rent to his 'Tenant, that this ſhall 
merge in the Copyhold. Mich. 1681. between Fawlkner and Fawlk- 
er, 1 Vern. 21, 22. 
J. If 4. Tenant in Tail of a Copyhold, Remainder to himſelf in 
Fee, purchaſes the Frechold of the Lord, and then ſells to FJ. S. 
and dies; and after thirty Years Poſſeſſion, the Son of 4. ſets up a 
Title as Iflue in Tail, the Purchaſer ſhall hold againſt him, the 
PFrechold having attracted the other Eſtate which was at Will. 
Hill. 1685. between Parker and Turner, 1 Vern. 393. | 
' = 8. If a Copyholder in Fee takes an Infranchiſement of his Copy- 
3 = Hholdin the Name of a Truſtee, and deviſes the Land to his younger 
Son, who ſells to J. S. and the Heir at Law recovers in Ejectment, 
as he might do upon his Anceſtor's Admittance, and J. F. the Ven- 
: dee, brings his Bill, he ſhall be relieved in Equity, and hold againſt 
the Heir, Decrecd Hill. 1685. between Dancer and Evett, 1 Vern. 
2392. 
8 


% 2 IE. 


1 9. If a Copyhold is granted to three ſucceſſively, and there is no 
| Cuſtom proved, that the firſt Taker had Power of diſpoſing of the 
Whole, nor that the firſt Taker paid the Purchaſe-Money ; it ſhall 
not go to the Executor of the firſt Taker, but ſhall go in Succeſſion, 
Paſch. 1692. between Rundle and Rundle, 2 Vern. 264. 
10. But it by the Cuſtom the firſt Taker may diſpoſe of the 
Whole, and he likewiſe pays the Purchaſe-Money, it ſhall not be a 
Truſt tor the other Two, but ſhall go to his Exccutor, 1 Chan. Cu. 
| . 
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4. 'Fhe Court of Chancery has exerciſed'a Juriſdiction in reQify- - 
3 ing and reverſing the Judgments given in Copyhold Courts, when»; 
cover they appeared unjuſt and unreaſonable; © but for any Errors in 
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310. Altho' it was objected, that the Heir, or Executor cannot be in- 
titled to the Truſt of a Frechold for Life: But vide 2 Fern. 264. 
where it is held, per Cur, that an Executor or Adminiſtrator is in- 

tb) There titled to the Truſt of an Eſtate (b) pur auter vie, whether Freehold 

can be no or Copyhold, or an Office; and vide the Statute 4 & 5 Ann. 


f ED 
12 Eftate pur auter vie, for the Prejudice it would do the Lord; for upon the Death of the 


Tenant the Lord ſhall enter immediately. Per Holt C. J. 1 Salk. 188. 


11. If a Copyholder for. Life, where by the Cuſtom there is a 


Widow's Eſtate, agrees that J. S. ſhall hold and enjoy it during his 
Life and the Widowhood of ſuch Woman as he ſhould leave at his 
Death, and enters into a Bond for that Purpoſe ; yet the Widow 
ſhall not be bound by that Agreement. Decreed Paſch. 1688. be- 
tween Muſgrave and Daſhwood, 2 Vern. 63, | 75 
12. The Widow of Ceſtui que Truſt of a Copyhold Eſtate ought 
to have her Free Bench, as well as if the Husband had the legal 
Eſtate in him. 2 Fern. 585. per Curiam. | 
13. Copyholds cannot be intailed within the Statute de donis, but 
they may by Common Law, and then Surrenders or Plaints in Na- 
ture of Fines and Recoveries may.bar them, as well in the Court- 


Baron as at Common Law, if the Cuſtom has been ſuch, which is 


the Rule in thoſe Caſes. Cary 30. That Copyholds may, by Cu- 

ſtom, be intailed; yet that ſuch Intail is not within the Statute de 

 donis, vide 2 Chan. Ca. 174. 2 Fern. 585. And if there be no par- 

ticular Cuſtom for barring the Intail, a Surrender will do it. Per 

Curiam, 2 Vern. 705. | 
(% Fines are 14. Tenants by Copy ſhall not pay any uncertain (c) Fines by 
due by Change of their Lords by Alienation, but, by Death, which is the 
Change of Act of God; for otherwiſe the Lord might oppreſs the "Tenant by 


the Lord or . 4 
the Tenant, frequent Alienations. Cary 9. 


by Death on- 3 22 
ly, and acer to Cuſtom ; for if it were by Change of the Lord, upon Alienation, the Copyholder 
cd 


might be oppreſſed by a Multitude of Fines, by the Lord's own AR. 1 Inſt. 59, 60. 


15. If the Lord inſiſts upon an extravagant Fine for a Renewal, 
he ſhall be reſtrained to what is (d) reaſonable, altho' the Fine 

(d) If the , , ; , : | 
Fine de- is arbitrary and uncertain; but having demanded ten or twelve 
_— Years Value of the Land, the Court decreed him only two. 2 Chan. 


able, the Co- Rep. 134. Nel. Chan. Rep. 154. an arbitrary Fine moderated in 


py holder is Equity. 
not obliged 


to pay it; and though he himſelf only thinks it unreaſonable, and afterwards it is adjudg'd reaſon- 
able; yet it is no Forfeiture becauſe it is a Matter of Controverſy. 1 Rol. Abr. 505. 13 Rep, 2. 


16. But where a Copyholder in Fee made a conditional Surren- 
der for ſecuring a Sum of Money at the End of ſix Months; the 
Money not being paid, and the Mortgagce willing to continue his 
Money, they deſired the Lord that the old Surrender might be 
taken up, and a new one made for ſix Months longer; but the 
Lord inſiſted on an arbitrary Fine of two Years Value, and that 
the Mortgagee ſhould come in and be admitted; and the Court 
being of Opinion, that Equity could not relicye againſt the Fine 
the Matter was ended by Compromiſe, and a Fine of 40 J. paid 
to the Lord, the Eſtate being 100/. per Annum. Mich. 1699. be- 
tween Tredeay and Fotherby, 2 Fern. 367, 

* 17. If 
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der ſhalF have Relief. Cary 8. 


i 
, 
2 
£1 


C7 


mits a Forfeiture by cutting down Trees, which being preſented and 

found a Forfeiture, the Lord enters during the Infant Nonage, and 

the Land is held by him and his Heirs forty Yours: yet the,Copyhol- 
$43. $324 4.28 


Jin 
18. A Copyholder for Life had committed a Forfeiture by Cut- 
ting of Timber- Trees, which was found fuch by a Trial and Ver- 
dict at Law, and the Lord entred and admitted the Defendant, who 
was the Remainder- Man; the Copyholder exhibited his Bill to be 
relicved againſt the Forfeiture, offering, that if it ſhould appear to be 
Waſte, to make Satisfaction; and an Iſſue being directed to try, whe- 
ther it was the primary Intention in cutting the Timber to do Waſte; 
and it being found for the Plaintiff, it was decreed he ſhould be re- 
lieved; and that the Defendant, tho Remainder-Man, ſhould deliver 
Poſſeſſion, and Account for the meſne Profits. Hy. 19 Cut. 2. bes 
tween Thomas and Porter, 1 Chanc. Ca. ůũ ũ .. 
19. A. having two Copy holds held of the Manor of Y. cuts Tim. 
ber (pretending a Cuſtom for it) on the one, and eniploys it in repair- 
ing the other; the Lord brought an Ejectment, ſuppoſing this to be 
a voluntary Waſte and a Forfeiture; and upon the firſt Trial there 
was a Verdict againſt the Lord; but upon a new Trial there was a 
Verdict for the pretended Cuſtom; and it being admitted, that by 
the Cuſtom of the Manor, when Timber was wanting on one Copy- 
hald Tenement, the Lord, by his Bailiff, might aſſign Fimber for 
Repairs on any other of the Copy hold Eſtates: My Lord xeeper re- 
lieved againſt the Forfeiture on Payment of the Coſt of both the 
Trials at Law, and likewiſe of this Suit. Hit 4 505! between N 
and the Earl of Derby, 2 Vernu. 53%. 991.9 EA 
20. The Plaintiff brought his Bill to be relieved againſt a Forfei- 


ture of his Copyhold Eſtate; and the Caſe apponring to bb, that he 


had been guilty of the greateſt Diſobediente poſſiblè to his Lord that 
after ſix ſeveral Preſentments upon hint to- repair it, and an Entry 
by the Lord for the Forfeiture, he brought an Ejoctment; and when 
upon the Trial, a Rule was entred into by Conſent, and/ made a 
Rule of Court, that upon Payment of 4 / to the Lord for his Coſts, 
(which were not a fourth Part of the Coſts he had put the Lord to) 
and putting the Eſtate into Repair, he '\ſhould be admitted to it 
again; yet he never complied with the Rule, nor made any Offer of 
Coſts to the Lord; but inſtead of that brought another Ejectment, 
and was nonſuited; and now after nine or ten Years Time more 
brings his Bill, and had been ſeveral Times amerced for not appear- 
ing at the Court, and refuſed to do Fealty, either upon Oath, or 


(being a Quaker) upon Aſfirmanee; and upon theſe Cireumſtances my 
Lord Keeper declared he ought toſhave no Relief; or if he were 


to be relieved, yet it muſt be upon Hay ment to the Lord of all his 


Coſts, and putting the Eſtate: into good Repair, which would be 


more Charge to him than his Intereſt in the Eſtate would de worth, 
having only an Eſtate for Life therein, and diſmiſſed the Bill, but 


with Coſts; and my Lord Keeper: likewiſe declared, that though 


this were a voluntary Waſte and Forfeiture (againſt which it was ob- 
jected this. Court never gave Relief); yet he thought the Rules of E- 
quity not ſo ſtrict, but that Relief might even be given againſt vo- 


luntary 
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— Waſte and F ares. __ 0. between c Cox and Hi 
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1. IF a Man devices ee Eſtate te a Charity, it ſhall be 
a good Appointment. within [the Statute of Charitable Ules, 
| though there was 90 Surcender to the Uſe of Ann Will. Nel. Chan. 
Re 73 — | 
i If, 4. omg ah B. fur the Purchaſe of a Copyhold Bſtato, 
and pays the Burchaſe-Money, and B. agrees to ſurrender the Pre- 

miſſas at the next Court, but dies before the next Court, or any Sur- 
render gde, Equity will ſupply the Want of the Surrender. D reed 
Hill. 33 Car. 2. between Barker and Hill, 2 Chan. Rep. 218. 

3. A Man ſeiſed of a Copybold Eſtate, borrowed 400 J. of tho 
Plaintiff 1898. and ſurrendered into the Hands of two cuſtomary Te- 
nants the 2 in Queſtian, to be error at any Court after 
Sept. 1699. defeatible on paying the 400. and Intareſt; the Mortgagor 
paid the Interaſt far four Years together; but no Care was taken to get 
the Surrander preſented; and in the mean Time the 3 be- 
came a Bankrupt, and died Inteſtate and infolvent. After his Death 
the Surrender Was tendred, but the Homage refuſed to proſont it; be- 
cauſe hy the Guſtom of the Manor confirmed by Act of Parliament, 
all Surrenders. were to be vid, if not preſented in rwelve Months af- 
ter they were made; and my Lord Chancellor (tho'? he at firſt doubt- 
ed) deexecd, that the Supeode ould be ſupplied dhe! 

Mich. 1706. between Taylor and Mheeler, 2 Fer. 565. 


ch ha, 

4. So in a Caſe hes A. 1ent B. 200 l. on a 3 of fome 
Copybold Lands, which A. negletted to get preſented at the next 
Court, and was therefore void, according to the Cuſtom of the Ma- 
nor, tho B. afterwards fold thoſe Lands to J. S. who took a Surren- 
der, which, he ined and was admitted ; yet he having Notice 


of A.'s Right, my Lord Chancellor decreed againſt him, 405 that As 
defective Surtender ſhould be made good. Paſch. 1708. between 
Jennings and Moor, 2 Fern. o. 

5. A Tenant in Vail of the Truſt of a Copphold Eſtate; wich 
Remainder over, and the Truſtees: refuſing to ſurrender the; legal 
Shang 40 bim, be bnings his Bill to compel them; and pending that 

he goes to the Lord's Court, and offers to ſurrender, but is refu- 
{cd, not having the legal Eſtate; and thereupon he makes his Will, 
4nd deviſes is Eſtate to his Wife and Children: The Court con- 
eciving the Will ſufficient to bar the Intail of a Fruſt, and he having 
done all he could, decreed the * to go according to the Will | 
Mill. 1706. between 8 nd Hutton, 2: Hern. 585. Ceftui que 
Truſt of a Copyhold Eſtate, — an equitable Intereſt only, may 
| iſo it without any Surrender. 2 Hern. 680. per Curiam. 
| 6. If a Proviſion is made by Will for younger Children out of 
ſome Copyhold Lands, and there is a Defect in the Surrender, Equity 
| will ſupply ſueb Defect againſt the eldeſt Son and Heir at Law. De- 
| creed Hill. 1682. between Hardhau and Roherts, 1 Vern. 132. and 
| wares , ſaid to be ip Court of tue like Nature. 
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FI ave the, Wage of e 77 98 Nee 
80 der Son 28 4 rend in C 


hold. 7 Feng. 163. and ſeyeral begins 
ma lupp ligd id Fav of W ch ildren, hee of Sr Pur- 
C CIS, 


8. But where one deviſed a. Copyhgld Eſtate, to bis Gratdfon ; 
and my Lord Somers decreed A 271 90 9985 Bac g bt 


to ſupply, a bete i icky Ces foe Drs, ad Son; - 
op, Appeal the Houſe 1 07 fs dec, and, Ras Tape 
Equity, 95 ht not to.t Be y 81g the, heir at 
Law, it Wok! ul 1011 nor — nor, they, nei 

| ther, i 1 me was rit tho be elgeh 8 N. Between Bertie es 


9. A Man 7108 phy which, by the Eultom of t 6 98 
Neal ing a 


* f 95 M path ren fs Lf era A Grunde an 

natural D 1 00 fideration, of 300 th ercin 
mentioned to 5 9 OO 88 - AN EE and, ,COnYey, theſes 
Lands to her and her Heirs; and ſhe, was admitted Sap but 


vo Surrender Was ber f thoſe I .ands,. as the. Cuſtom required 
and at the' Foot of the Admittance was a P50 ſo, 1 her reput 
Father ſhould hold and enjoy thoſe, Lands for his, Life; alſs, in the 
Deed: we a Covenant fot farther ce no Money Was proved 
to bo paid by bet de ine agreed that this Conveyangę as de- 
Sasch for ant. of 4 Surrender; the, Queſtion was, whethe Equity 
could ſupply it in avour of ee Daughter ; ang; it was, held 
that it could not, t LN ber Father might he obliged by the Law 
of Nature to provide bo he dp fa: he way ty, 8 dereghas.a 


er? 7b d. M that t 5 0 FT en 1} regt Af 
ection for her, ſera was no ſuch Affe nf een 
at Law; that the 2 d fo e 88 bein 1155 aui! 0 | 
ry, and depending on the 4 e ag it that were, void, 
the end m 5 apd decreed, 26d, accordingly. 

Mich. ARE 08 Furſa ef an Robin on. 1 

Meg 1 7 5 Copyh d, being, 3 Hall to his 
al Se, Hout 5 to his porn Son, which Hpuſes 
were ſo aftory n Niet and ner. centred upon by t 


t 
youn a Son; ay 45s Cale yas -Was\ciycumltayeecd, the Court woul 
og ip ly hg. ant 9 render in Favouy of the eldeſt Son, 
aſch. 1 tween, "Cnr and 140% f Kern. 265. 

A younger Son br ings. 9 od armile the a Copybold, 
which his Father had deviſed to 1 was ſuryendred tot 
Uſe of his Will, or however, be cing 70 12 Advancement of a 
Child, it ought to be made good here : He made no Proof 'of any 
Surrender, nor that a Court was called for that Purpoſe, nor any 
Proof that any of the Court-Rolls were loſt (which was pretended) ; 
and he was well provided for without this Copyhold; and the elder 
Brother was in Poſſeſſion twenty Years by Conſent of the Plaintiff; 
ſo the Bill was diſmiſs'd, with Coſts. Paſch. 1700. between James 
and James. 

12. A Man ſeiſed of Freehold and Copyhold Land, deviſes both 
for Payment of Debts and Legacies, but the Copy was not ſurrendred 
to the Uſe of his Will, and the Freehold was ſufficient for the Debts; 
and the Queſtion was, whether the Court would ſupply the Want of 
the Surrender, and lay the Legacies on the F rechold, and the Debts 
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on the Copphold, as when there are ſimple contract Creditors, and 
Bond or Judgment Creditors, and perſonal Aſſets not ſufficient to pay 
both; and the Maſter of the Rolls held, that the Want of a Surren- 
der could not be ſupplied for the Sake of the Legatees; and he ſaid 
that it was never yet done, eſpecially where they are meer Strangers, 
as here, and diſmiſſed the Bill. Hill. 1699. between Rafrer and 


* 


eis! hes | ety 

13. A Man ſeiſed of ſome Freehold Eſtate, and alſo of a Copy- 

hold Eſtate, devifed all his Real and Perſonal Eſtate for the Pay- 
Pal 


ment of his Debts, and died without any Surrender of the 


Eſtate; and the Freehold and Perſonal Eſtate not being ſufficient for 


the Payment of the Debts, it was urged, that a Surrender ſhould as 
well be ſupplicd in this Caſe, as if no Freehold Eſtate had been de- 
viſed at all; but my Lord Chancellor faid, he thought the Prece- 


dents had n6t gone {b far, and that he could not relieve in this Caſe, 


. 


principally, becauſe the Teſtator's Intention did not appear to him to 

aſs the Copyhold Eſtate by a Deviſe of his Frechold, a Copyhold 
being of the loweſt Regard, and looked upon in the Eye of the 
Law, but as an Eſtate at Will. Tyin. 1715. between Cha/lis and 
Coon, ot, EFFECT 
14. A Man being ſeiſed of ſeveral Frechold and Copyhold Lands 
in Bereford, the Frechold being about 72 J. per gun. and the Copy- 
hold about 167. and being alſo ſeiſed of another Freehold Eſtate in 
Ailsbury of about 3 J. per Ann. and all the ſeveral Eſtates above- 
mentioned, being in Mortgage for 6001, the Mortgagor made his 
Wilt, and thereby deviſed all his Lands in Bereford to his Wife and 
her Heirs, and died without Iſſue, leaving his Brother, who was his 
Heir at Law, and whether this Court would ſupply the Want of a 
Surrender to the Uſe of his Will, as to the Copyhold Lands in Bere- 


$1 


Ford, was the Queſtion; and the Maſter of the Rolls was of Opinion, 


that it ought not; 1½, Becauſe the Words of the Deviſe are ſatisfied 
by the Freehold Lands in Bereford, which paſſed thereby; and there- 
fore it was not certain that he intended to give ber the Copyhold 
likewiſe; but, 2dly, If he had ſo intended, yet the Brother, who was 
his Heir at Law, would thereby be diſinherited of almoſt the whole 
Eſtate, and have nothing but the 3 J. per Annum in Ailsbury; and 
though the Court will in all Caſes ſupply the Want of a Surrender 
for Payment of Debts, yet not for the Wife againſt an Heir at Law, 
who would be diſinherited thereby, or for younger Children againſt 
an Elder, to make them in a better Condition than the Elder. 


Mich. 1729. between Roſs and Roſ . 
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(4) Who ſhall pay Coſts, and in what Caſes: 


1. F an Executdr is Defendant in Equity, and there is a Decree | 
againſt him, yet he ſhall not pay (a) Coſts, though an Ex- (e) The A: 
ecutor, Defentlant at Law, pays Coſts in all Caſes, for he warding of 


, ö | | Coſts, is a 
cannot plead it at Law in Excuſe of Aſſets. - Hard. 165. Matter - 
| Sth cretionary in 
the Court, and its Power herein always exetciſed according to the Circumſtances of the Caſe, and the 
'Litigiouſneſs of either of the Parties; if the Court cannot relieve againſt a Forfeiture, the Bill will 
be diſmiſſed without Coſts; frequently each Party is to bear his dn Colts; the Expence either Party 
is put to by the Delays, Contompts, &c. of the other; are only remitted or purged by the Payment of 
Coſts, unleſs the Court order otherwiſe: Executors, Guardians, Truſtees, are uſually exem t from 
Coſts, or awarded Coſts out of the Eſtate. in their Hands, . unleſs they have greatly —— thein- 
ſelves ; alſo an Heir at Law, in moſt Caſes; is exempted from paying Coſts. Abe rac | 


2. A Solicitor proſecuted a Suit in the Name of a Stranger, WhO 
not being to be found, the Maſter of the Rolls declared, that if 
there were one Precedent in the Caſe, he would make another, and 
order the Solicitor to pay Coſts. 1 Chan. Ca: 7111 0 
3. A. brought a Bill in Forma Pauperis, to which the Defendant 
put in a Plea and Demurrer, which were both over- ruled; and it 
was inſiſted upon, that he ſhould have no Coſts, being at none; But 
my Lord Sommers, after long Debate and Inquiry of all the antient 
Counſel and Clerks, who agreed that he ſhould have Coſts, ordered 
him his Coſts like other Suitors; for tho' he is at no Coſts, or but 
ſmall Coſts; yet the Counſel and Clerks do not give their Labour to 
the Defendant, but to the Pauper. Paſch. 1701. between Scatch» 
mer and Foulkard, ; | 
4. If a Bill be brought to call a Truſtee to an Account, and he 
by Anſwer ſubmits readily to it, tho' on the Account he be found 
in Debt, yct he ſhall pay Intereſt for the Balance only from the 
Time of the Account liquidated, and no Coſts if he has not misbe- 
haved himſelf. Hill. 1405, between Parrot and Treby. 

5. If a new Trial, or a ſecond Iſſue be directed, it muſt be upon 
Payment of Coſts. 2 Vern. 75: | | 

6. A Demurrer was allowed, but without Coſts, becauſe it came 
in by Commiſſiom without any Anſwer. 1 Fern. 282, i 

K k 75 J 
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Coſts. | 


7. If a Feme Sole exhibits a Bill, and pending the Suit, marries, 
and the Baron and Feme bring a Bill of Revivor, and obtain a De- 
cree with Coſts, they ſhall have the Coſts of the whole Suit, except- 
ing the Bill of Revivor; altho' it was objected, that the Abatement 
was the Party's on AR; and thgt if the Nefendant had been in the 
Right, and 1g to hay Coſts, yet he could not have compelled the 
Plaintiffs to revive. Paſch. 1685. between Durbain and Knight, 
1 Fern. 318. that he might have compelled them to revive, vide 
Title Abatement and Revivor, Letter (A). 

8. Upon a Motion to diſmiſs a All, wherein the Plaintiff had pro- 
cceded to an Anſwer only, withitwenty Shillings Coſts. Per Lord 
Keeper, that was a Rule made at leaſt fifty Years ſince; and there is 
no Reaſon, if a Defendant has been put to greater Charge, why he 
ſhould not have his full Coſts, and that for the Future it ſhould be 
referred to a Maſter to tax Coſts in ſuch Cafes. Hill. 34 Car. 2. 
1 Vern. 116, I Vern. 334. Like Order made. 

9. If a ſecond Mortgagee brings a Bill to redeem the firſt Mort- 
gage, wha bad. been put to great Charge jn e the Mort- 
gagor; the Coſt which the firſt Mortgagee has been at ſhall not be 
taxed, as in Caſe of an adverſary Suit, but he ſhall be allowed all 
his Caſts and Charges, as is done in Cafe of a Solicitor who lays 
out Mangy for his Client; and the Profits af the mortgaged Pre- 


* 
< _ * 


milles thall ba firlt applied to pay off thoſe Caſts, befare it gocs to 


funk the Prineipal. Decræed Mich. 1690. between Lomax and Hide, 


- 7 F 


1 Peru. 185. | 
10. A Bilt of Exchange was obtained by Fraud and ill Practice; 


. 1455 * Court declaring it a groſs Fraud, ordered the Party Coſts to 
'Y Ee NN 
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Law, and he afterwards exhibits a Bill to 


rtained by his Oath. 2 Yer. 124. 03 1% 1 % oof 0 1 
holder commits a Forte (4988s, WHICH is found ſo at 
ttory relieved, it muſt be.on 
Payment of Coſts both at Law and in Equity. 2 Fern. 537. But if it 
were in ſuch a Caſe, as that the Court could not relieve, yet they 
would not deeree Coſts againſt him. os 
12, The Commiſſioners of Charitable Uſes cannot deeree Coſts on 
the Statute 45 Eliz. but if there be an Appeal from their Docree, 
my Lord Chancellor may decree the Coſts, not only of the Appeal, 
hut likewiſe of the Commiſſion; and tho they decree Coſts, yet that 
ſhall not, upon an Appeal, be ſufficient to reverſe the Decree; for 
my Lord Chancellor may either iricreaſe or leſſen the Coſts, or 
Exempt the Party from them intirely. Paſoh. 1700. between Rock: 
ky and Ke. DR! 101 72107117 Jo SAN 0.) 22% M 
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(A Cemretning the Aurifdiefon FI the bil 10 
* Court in Chancery, wb ibn accozding to 

5 „% N 
(z) Concerning the Jurltdiction of the extraondinary 
and unlimited Court in Chancery, pꝛoceeding Accord 
ing to-Equity, n 
A £ the Jurifdiction of Cyancety in Foreign 

arts, 

(D) Concerning the Juriſdiction of the Court of Equity 
in the ne and how it ts with Chat 


cery. 
(E) Vow far Chancery will exert a Juzildiction in 
Matters cogntzable in Jnferio2 Courts, as the Ec. 


cleſialtical Courts, Univerſity: Courts, Cheſter, Dur: 


ham, &c. 


(A) Concerning the Juriſdiction of the oꝛdinary 
and limited Court in Chancery, Poceeding 
attending to Law. 1 | 


* ; 
4 4 1 f # 


7151 


"N Chancory A, aro wg W the one RN ubich 
proceeds according to the Laws and Statutes of the Realm, 
eallad the Petty Bag Side, and which-has been 6 Court 
Time out of Mind; The other is called the Extraordiuarx 
Court, and proceeds according to > the Rule of Eu. 24008 79. 
3 Tall. $52 1 0 10 26 
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128 Courts aud their Juriſdiction. 
(a) This 2. The (a) ordinary Court hath Power to hold Plca of Scire Fac. 


Court had for Repeal of the King's Letters Patent, Mouſtraus de droits, Tra- 
he ret tore * P ti 4 + C| 3 1 tf AY 3 * R . 
1 verſes of Offices, Petitions in Chancery, of Scir. Fac. upon Recog- 
of Juriſdic- nizances in this Court, Writs of Audita Qxerela, and Sci. Fac. in 
MA ns Nature of an A4ndita Querela, Dowments in Chancery, the Writ de 
of Bukneſs) dote Afignanda upon Offices found, Exccutions upon Statute Staple 
eſpecially or Recognizances, in Nature of a Statute Staple upon the Act 23 H. 8. 
whilſt Te- but the Execution upon a Statute Merchant is returnable either into 
nures re- 3 

maine d 45 the K. B. or 3 . 4 Inſt. 80, ; | . 

they were at . ol # - $$ ö wy „ e $5 4% 8 
the Common Law, and before the Erc@ion bf the Court of Wards. To this Day there are held mn 
rhis Court, Pleas of Scire Facias for Repeal of the King's Letters Patent, Petitions, Monſtrans de droit 
Traverſes of Offices, Scire Facias, upon Recognizances, Executions upon Statutes and Pleas of all 
perſonal Actions, by or againſt an Officer or Miniſter of this Court. 


3. This Court is r out of which all original Writs 
and Commiſſions which paſs under the great Seal, do iſſue; and for 
theſe Ends this Court is always open, ſo that One from hence may in 
Vacation have a Habeas Corpus, Prohibition, &c. which iſſue out of 
other Courts only in Term-Time. 4 Inſt. 80, &ũe. 

4. All Perſonal Actions, by or againſt any Officer or Miniſter, in 
Reſpect of their Service or Attendance, may be determined in this 
Court. 4 C. 80. 6331577100004 Cn! 

This Court cannot hold Plea of Land, but it may of Treſpaſs 
or Debt. 20 H. 6. 32. | F | 
i: The Proceedings in this Court are all in Latin, but they are 

not inrolled in Rolls, but remain 1 Filaciis. 4 Inſt. 88. 
7. If the Parties deſcend to Iſſue, this Court cannot try it by a 
Jury, but the Lord Chancellor delivereth the Records with his pro- 
per Hands into the King's Bench, to be tried there; becauſe for that 
Piurpoſe both Courts are aecounted but one, and after Trial had to 
(3) hut Quere be (b) remanded into Chancery, and there Judgment to be given: 
dener, the Büt if there be a Demurrer in Law, it ſhall be argued and adjudged 
Practice has in this Court. 4 17/2. 80. SLE ae 
not been to 20: AGED 
give Judgment in the King's Bench. Vide AJ. 16, 17. Hitt. 84, 94. Cro. Fac. 12, 2 Roll. Abr 349. and 
2 Sand 27. where it is reſolved, that it there be a Demurrer for Part, and Iſſue for Part, the whole 


Record ſhall be tranſmitted into B. R. and the Judgment given there; and 2 Sand. 23. S. P. and 
there ſaid, that the Books cited 4 Inſt. 80. do not warrant the Opinion. But if the Iſſue is to be tried 


otherwiſe than by a Jury, as by the Biſhop's Certificate, &. Judgment ſhall be given in Chancery: 
1 Fon. 80. Lat. 3. 


8. An Inquiſition was taken, and a Forfciture of the, Office of 
Warden of the Fleet found, and the Defendant pleaded to'Hine ; and 
after Iſſue joined, ſeveral other Perſons came in by Way of: Mon- 
firans de droit, and pleaded; and a Demurrer to them; and the 
Record was carried into B. R. by the Clerks of the Petty Bag, 
without any Order of the Court, in Order to have the Iſſue tried. 
And now two Queſtions were moved; 1ft, Whether the Record were 
well removed, becauſe it was done by the Clerks of the Petty 
Bag, becauſe it ought to be by the Lord Chancellor Propria 
Many. 24dly, Whether the Record be intirely removed, there being 
an Iſſue as to one, and a NDemurrer to the Reſt. As to the firſt Point, 
my L. Keeper was of Opinion clearly, that the- Record was well 
removed; for what is done by the Hand of the proper Officer of 
the Chancellor, may be well enough ſaid to be done by him 

7 | Propria 
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Propria' Manu. And though the Clerk of the Petty Br carrying 

the Record without an Order, has committed a Fault to this Court, 

yet that will not prevent the Record from being well removed; 

And as to the 2d. he was of Opinion that the Record was intirely yx 

removed, on Conſideration of the Caſes of Fefferſon and Dawſon,  - + 

2 Saund. 6. The King and Stoughton, 2 Saund. 157. and te 

Prince's Caſe, 8 Cv. Mich. 1700. between the King and tlie uf. 

den of the Heer. | robo bal Bend Of bp to „ 
9. In a Cauſe on the Latin Side, on a Motion that the Defen-- 

dant might ſtand committed for not vacating his Letters Patent g 

Reptiſals, it was moved that they might be at Liberty to bring -ñ 

Writ of Error in the King's Bench, for which was cited Dyer 317. 

4 Inſt. 8o, c&c. But my L. Keeper ſaid, all theſe Books were found. 

ed only on the ſingle Opinion of my L. Dyer; and tho he thought © 

the Juriſdiction of Chancery, even of the Latin Side, not ſubjected 

unto, nor to be controuled by the King's Bench; and that he would 


(c) enjoin all ſuch Writs of Error. Hill. 168 2, between, the King mn 


oft a ſudg- 
and Cary. | | rr on long. ). of wk |, x 
| 2 | | in this Court, 
a Writ of Error doth lie returnable into the King's Bench, Vide 13 Ed. 3. 25 / 24. Dyer 313. Plot. 
393. and per L. Coke: The Stile of the King's Bench is coram Rege, but the Stile of the ery bs 
coram Rege in Cancellaria, and Aaditio Probat Minorilatem. 4 Inf. 80. 25 Hod 10 2131 
| | 1 | | 1100 ; VG doldengo g 1337 


* 


(8) Concerning the Jurildittion ok the exttade- 
dinary 02 limited Court in Chanterp, pid: 


* 
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ok ceeding acco2ding to Law; 2 855 {ooo r 


1. THE King cannot grant a Commiſſion to determine A Mat- - 
I ter of Equity, but it ought o be determined in Ohlanceryj 
which hath had (4) Juriſdiction Timè out of Mind. 12 Ch 113. c Phar an 
| | . 4 $036 6456 bl) 0 ant the Counts f 
Weſtminſter, 6iz. the Chancery Proceeding according to Law, King's Bench, Common Pleas, and He- 
chequer, have had Juriſdiction Time out of Miad, ſeems ſettled by the bet Auiforities. 9 Reb. 


Doctor and Student, c. ). 4 Inſt. 78. Hob. 63. but at what Time e of day firſt exerciſtd;an 
E 


extraordinary Power of acting and decreeing according to the Rules of Equity, ſeems from. thi Dir 
ſtance and Obſcurity of the Matter very doubtful : Ir is however agreed, that its Commentembot is 
much more modern than any of the other Courts; that neither the Mirror, Glanvil, Bram Bei 
or Fleta, mention any Thing of this Ce proceeding. according to the Rules of Nuit y. 2 
bable Opinion is, that the Equity Side of. be Courr of Chancery began in the Time of E. 3. Lanr- 
Cour of 


u in his Arehaion. 62. ſays, that. ben the Go! Chancery and King's Bench ceaſed to beAmu- 
latory, and became ſettled Courts in a certaig Place (which\was the 4 E. 3.) that then the K ing S] 
mitted to his Chancellor, together with CER { the Great y$eal, his only legal; abſblute, and er- 
traordinary Pre- eminence of Juriſdiction, s „ but the Writ or. Proclamation, at E g. directed: to the 
Sheriffs of London, by them ro be made pu lis ſeems to have given it an Eftabhiſhimett, by which 
the King commanded, that all Buſinc s relating. as well to the 79 Law of the Kingdom, as to 
ſuch by ſpecial Grace cognizable by him, ſhould be proſecuted before the Chancellor, Nec, and this 
Delegation afterwards received the SanCtion of an A& of Parliament, 36 E. 3. which Ad is thought, 
by others, to have firſt given it Authority, Vide 1 Lev. 242. that this Court did from this Time exer- 
ciſe a Juriſdiftion in Matters of Equity, ſeems evident from the Rolls of Parliament. Vide 1 Rol. Abr. 
z. And the Complaints made in Par ſiament of the Exercile of this Power id the Subverſion of the 


+ 


2 ting, that People le, 2 come bef 


by 1 
1 4 1 1 * . 
„ Po 5 * * 
33 * 


* * 
# : 
* 4 < Ao % - 
. ” „ ” 
a 4 % " a 


LI 3 


(3) 


1 


130 Courts and their. Juriſdiction. 
5 2. A Cauſe. ſhall not be examined upon Equity in the Court 
% The of Requeſts, Chancery, or other Court of Equity, (b) after Judg. 
ng ment at the Common Law. 1 Kol. Abr. 381. 7 tht 0% 


Iſs, f f s | ' * a Ys, 1.4093 Ci . 
Lend driws the Matter determinable by the Common Law ad aliud examen, viz. a Trial by Wir 


neſſes. 2dly, After Judgment the Parties onght to be ar Peace and Quiet; and if it ſhould be other. 
wiſe, every N would begin in Equity, which would tend to the utter Subverſion of the Com- 
mon Law. 3d, A Court of Equity, being no Court df Record, cannot hold Plea of any Thing of 
Which judgment is given, Which is a judicial Matter of Recbrd. 3 Inf. 123. But as the allowed Pro- 
vince of Equity is to corre and moderate the Rigour of the Law, and likewiſe to give Relief in 
Caſes for which human Wiſdom was not capable of providing poſitive Laws; ſurely it is but reaſonable 
that Equity ſhould have a Power of ren after a Judgment at Law; eſpecially if it be conſi- 
dered how uncertain the Law is before it be determined; and as this Reaſoning has occaſioned the 
contrary Practice, which being now'eſtabliſhed, it will be ſufficient only to mention the Authorities on 
this Head, viz. 4 Inſt. 36, 91. 3 Inſt. 123. Dal. 81. Moor 836. pl. 1129. 916. pl. 1300. 1 Leon, 241, 
2 Leon. 115. 3 Lebn. 18. 2 Brownl. 97. Godh. 244. 1 Rol. Rep. 71, 72, 252. 2 Bulſt. 194, 284. 3 Bulſt. 118, 
120. Lit. Rep. 37. Cro. Fac. 33 5, 344. March 54, 83. Cro. Car. 595, 596. Stile 27. 1 Sid. 463, 1 Mod. 
60. Hard. 23, 123. 2 Bulſt. 301, 302. 3 Bulſt, 115. 1 Lev. 241. OY 


: ara. 3. The Chancellor by a Decree cannot bind the Right of the ( 
1 Land, but can only bind the Perſon; and if he will not 6650 


firſt intro- i : - | , 
duced by Sir the Chancellor may commit him to Priſon till he obeys it. 27 
Nicholas Ba- H. 8. 1 5. | | | | 


con, in Q. 


Fliz. Reign, before which, Chancery found ſome Difficulty in enforting its Deerees; and for ſome 
Time after was controuled by the Common Law Courts. Vide 4 Inſt. 84. 1 Rol. R. 86. 3 Bulſt. 34. 1 Rol. 
Rep. 190. Lit. Rep. 166. L. Egerton impoſed a Fine on Sir Tho. Themilthrop, for nor performing his De- 
cree concerning Lands of Inheritance, and eſtreated the ſame into the Exchequer ; but he was diſ- 
charged of it; for otherwiſe, by, a Mean he might bind the Intereſt of the Land whert he had nd 
Power, 4 Inſt. $4. $b where the Lands of one Maller were extended by a Proceſs out of Chancery, and 
he brought his Aſſiſe in the Common Pleas, and was relie ved. 4 Inſt. 84. A Perſbn committed to the 
Fleet for not performing a Decree made ſubſequent and contrary to a Judgment at Law, was by Ha- 

beas Corpus out of the King's Bench admitted to Bail, and afterwards diſcharged. Cro. Fac. 341, e 


4. Three Things are to be (d) adjudged. in a Court of Conſcience; 


(4) It has 1ſt, all Covins, Frauds and Deceits, for. which there is no. Reme- 


— 4 Seb dy by the ordinary Courſe of Law. 2d/y, Accidents, as when a Ser- 


70 vant, Obligor, or Mortgagor, is to pay Money on a certain Day, 
deere . And they happen to be robbed in going to pay it, Relief is then to 


— adſax- be had againſt the Forfeiture. zaly, Breach of Truſt and Confi- 


im of Law. * 2 ( | 
1 Nol. Abr. , dence. 4 loft. $4. uf _ 2 eta 32 a | 
A „Ae lee eee * 
therefore it has been adjudged, that one Executor conld not compel the other to Account. 1 Rol. Rep. 
263. And that one Joint - Tenant could not ſue his Companion. 1 Rol. Abr. 376. And that if an Obligee 
loſt his Bond, he was without Remedy: 1 Rol Abr. 375. "Where the Leſſor entred upon the Leſſee, and 
ſuſpended his Rent, it was held that he had no Remedy in Equity. Lat. 149. So where the Party be- 
came'remedileſs by his own Act, as by paying Money without an Acquittance. 1 Rol. Abr. 374. So where 
one made a Promits for valuable Conſideration to make a Leaſe ; and it was held that the Party could 
not ſue on this Promiſe in Equity, becauſe he might have an Action on the Caſe. 1 Rol. Abr. 380. But 


all theſe Reſolutions in the Common Law Courts have been long ſince exploded, and the conſtant 
Practice otherwiſe. Boni Fudicis eſt amptiare Fuſtitian. | : 


5. A Bill was brought for a Diſcovery againſt an Executor, and 
the Executor preſſed for a Diſmiſſion, becauſe the Plaintiff had the 
Effect of his Suit, iz. a Diſcovery ; but per Curiam, as to a Dif- 

miſſion to Law, becauſe the Plaintiff hath a Diſcovery here, when 
this Court can determine the Matter, it ſhall not be a Hand- maid 
to other Courts, nor beget a Suit to be ended elſewhere; and there- 
fore retained the Bill. Mich. 26 Car. 2. between Barker and Dee, 


2 Chan. Ca. 200, 
i > mk 6. 11 
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6. If 4. ſues in Chancery for certain Lands, and (e) afterwards ()ThePrac- 
ſuos in the Conimon Pleas for the ſame Lands, the Court of Chan- {£57 either 
cery will grant an Injunction to ſtay his Proceedings in the Common Bil, or oblige 
Pleas till the Matter is heard in Chancery. Cary 77. 3 N 
J. If a Man has his Election to proceed at Law, or in Equity, r 
and the Bill is for Land and mean Profits, he may elect to proceed 
in an Ejectment at Law for the Poſſeſſion; and in Equity, upon 
the Account; | becauſe at Law he can recover Damages for the 
Meſne Profits, from the Time only of the Entry laid in the De- 
claration. 1 Fern. 1. | 73] | 

8. Equity will not ſuffer a Penalty to be demanded, if the Party 
will. perform that for the Non-performance of which the Penalty is 
given. 2 (Han. Ca. 88. K | Toft ng of 

9. Equity will not aſſiſt a Forfeiture: Vide 2 Fern. 127. When 
a Parſon: brings a Bill for Tithes, he muſt wave the Forfeiture. 

1 Vern. 60. | 8117 8 80 2 Hing 203 ver 

10. The Bill was at the Relation of ſeveral Frcemen of the 
Meaders Company; againſt the Defendants and other Bailiffs, War- 
dens and Aſſiſtants of the ſaid Company, ſetting forth their Incor- 
poration 5 H. 2. but that the Freemen being impoſed upon, 
and abuſed, by the governing Part of the Corporation, had a farther 
Charter and Rules granted them tempore Car. 1. but that the De- 
fendants had been guilty of many Breaches and Violations of their 
Charters, and had oppreſſed the Freemen, Gci and mentioned ſome 
Particulars ; and for a Diſcovery, of the reſt, and that they might be 
decreed for the Future to obſerve: the Charters; and to have an Ac- 
count of the Revenue of the Corporation which the Defendants 
had. miſ-ſpent, Gc. was the End of the Bill; to whieh the Defen- 
dants demurred ; becauſe as to Part of the Bill, it was fo ſubject 
them to Proſecutions at Law, and to a C Marranto: And as to 
the other Parts, the Plaintifts had Remedy by Mandazns, Informa- 
tion, or otherwiſe, and not here; and of the ſame Opinion was my, 

L. Keeper, who ſaid it would uſurp too much on the King's Bench; 
and that he never heard of any Precedent for ſuch a Cale as this, 
and ſo allowed the Demurrer.; Mich. 19954 between the Attorney, 
General and Reynolds G a.. rs 

11. If a Truſtee does, by Fraud and Combination with the Ce/?a4. 
gue Truſt, endeavour to evade any penal Law, as the Statute of Si- 
mony, &c. under Pretence that a Truſt is only cognizable in Equi- 
ty, and that Equity ſhould not aſſiſt a Penalty or Forfeiture, yet 
Chancery will aid remedial Laws, and not ſuffer its on Notions to 
be made uſe of to elude any beneficial Law. Paſch. 1706. between 
the Attorney General and Hindi. 

12. The Plaintiff brought her Bill to have an Account of the real 
and perſonal Eſtate of her late Husband, and to have Satisfaction 
thercout for Defect of Value of her Jointure-Lands, which he cove- 
nanted to be and to continue of ſuch Value: The Defendants inſiſted 
it was a Matter properly triable at Law, and ſhe ought to be ſent there 

to tiy it; for 41 damnified, this Court could not aſſeſs Da- 
mages; but my L. Chancellor ſaid, the Maſter. might enquire into 
it well enough; and therefore ſent it to him to examine and ran, 
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and ſaid, if he found there were any Difficulties in it, he could fend it 
to be tried afterwards. Mich. 1729. between Hedges and Everard.. 

13. A Deviſee of Lands being in Poſſeſſion of them, brings a Bill 
to prove the Will, and prays Relief; the Heir brings on the Cauſe 
ad requifitionem Dey tig, and infiſts the Bill ought to be diſmiſs'd, 
becauſe no Merit for a voluntary Deviſee, where no Debts or Le- 
gacies are to be paid, to have a Decrce againſt the Heir; but the 
Maſter of the Rolls faid, it is the Buſmeſs of this Court to quiet 
Poſſeſſions; and gave the Defendant a Year to try the Validity of 
the Will, and then to reſort back to the Court. Hill. 1902. be- 
tween Woodzate and Woodgate. | E 

14. The Plaintiff's Father married Sir James Langham's only 
Daughter, and upon the Marriage Articles were entered into be- 
tween the Defendant and the Plaintiff's Father, by which the De- 
fendant covenants that he would, within fix Months after the Mar- 
riage, pay the Plaintiff's Father 10000 J. and that his Executrix 
ſhould pay him 100001. within fix Months after his Death; and 
the Plaintiff's Father covenanted to make the Wife a Jointure of 


1500), but no Covenant for making any Settlement upon the Chil- 


dren: The Marriage took Effect, and the Defendant paid the r0ocof. 
and the Jointure was made, and both the Plaintiff's Father and Mo- 
ther boing dead, and the Defendant being grown very old, and ha- 
ving married a fourth Wife, the Plaintiff his Grandſon brought 
this Bill, pretending that the Defendant was grown very Weak in 
his Underſtanding, and wholly influenced by his Wife, and it was 
greatly feared" would ſpend or make away his Eftate, and not leave 


wherewithdl to” pay the 10000 J. at his Death; and therefore to 


have the Money paid preſently, the Defendant having an Allow- 
ance of the Intereſt, or at leaſt that he might give better Security 
to pay it when it became due, was the Bill: The Defendant ſwore 
by his Ahſwer, that on the Marriage Treaty no other Security was 
inſiſted upon hut the Covenant; and that if there was, he would 
not have conſented to it; and though it was inſiſted upon, that this 
was like the Caſe of Pxecutors, who are every Day compelled to 
give Secufity for the Payment of Legacies payable at a future 
Day; yet my Lord Chancellor diſmiſs d the Bill, and faid, that to 
do it here 'would'be'to'glter the Terms of the Agreement; and 
that though this Court had Authority to compel Exeoutors to give 


Security, yet it was beeauſe they were conſidered as Truſtees fot the 


Legatees; and no Agreement one way or other. Hill. 1698. be- 
tween the Batl of Natringtos and Sir ꝓumes Lang ham: But upon 
an Appeal to. the Houſe of Lords, the Matter was compromiſed. 
15. The Plaintiff having recovered Judgment againſt J. S. (but 
no Writ of Fxeeution ftied: out) ſappoling ſome particular Effects 
of J. Ss t6 be ih the Defendant's Had, brought a Bill to diſcover 
them, in order to ſubſect them to his Judgment. The Defendant 
demurs, becauſe there is no Equity to compel ſuch a Diſcovery, 
and no ſuch Bill: would lie againſt the Debtor himſelf, much leſs 
againſt a third Perſon. My L. Keeper ſeemed to agree it would 
not lie againſt the Debtor! himſelf; nor to have à general Diſcovery 
from a third" Perſon, - but: only for particular "Things, as this-Bill 
was; and over-ruled the Demurrer. Mich. 1705. between Taylor 

and Hill. Vide Bills of Diſcovery, Title Bill. 5 
5 16, The 
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16. The Court of Chancery may, by a Bill in Equity, ſet aſide 
Letters Patent obtained by Fraud. Attorney General verſus Fer- 
non, 1 Vern. 277. 55 | | 

17. If a Conveyance be gained indirectly, though it be by Decd 
and Fine, yet a Court of Equity can relieve againſt it: Refolycd 
Mich. 1693. between 4 ping and Brayfield, 2 Vern. 307. 

18, A Bill was brought to have a Will ſet aſide, being obtained 
by Fraud and Circumvention ; and my Lord Chancellor was clear 
of Opinion, that a Will may in Equity be ſet aſide for Fraud or 
Circumvention. Mich. 1700. between Melly and Thornagh. 

19. But it has ſince been decreed in the Houſe of Lords, that a 
Will of a real Eftate could not be ſet aſide in a Court of Equity 


for Fraud or Impoſition, but muſt firſt be tried at Law on deci- 
ſavit vel non, being Matter proper for a Jury to inquire into. 7ly 


the 28th, 1728. between Bramsby and Kerridge. 


(C) Concerning the Jurisdiction of Chancery 


in Fozeign Parts. 


1. IF there are two Jointenants of Lands which lie in Ireland, 


and one of them prefers a Bill for an Account of the Profits, 

and for a Partition of the Lands, the Bill will be good as to the 

Profits which are in the Perſonalty, but not ſo as to the Partition 

which is in the Realty ; for a Commiſhon to make Partition cannot 

be awarded into Ireland. Hill. 27 Car. 2. between Cartwright and 
Pettus, 2 Chan. Ca. 214. X 

2, A. obtains an Annuity or Rent-charge, charged on certain 


Lands of B.'s in Ireland, B. ſuggeſting ſome fraudulent Prrctice here 
in London, in obtaining it, exhibited his Bill againſt 4. being here 


to be relicved ; A. pleaded to the Juriſdiction of the Court, the Land 
lying in Jre/and; but the Plea was over-ruled, and he was ordered 
to pay Coſts for endeavouring to ouſt the Court of its Juriſdiction; 
per Nottingham, L. C. Mich. 1682. between the Earl of Arglaſſe and 
Muſchamp, 1 Vern. 77. 1 Vern. 135. S. C. and the former Reſolution 
affirmed by North, L. K. upon a Re-hearing; who ſaid, that the Ob- 
jection that the Court could not ſequeſter the Lands in Ireland was of 
little Weight, for that it did not appear but that the Defendant had 
other Lands in England, which would be ſubject to a Sequeſtration. 

3. So where a Bill was exhibited againſt 4. to anſwer a Contract 
made of Lands that lay in Ireland; and though the Lands lay in 
Ireland, and the Title was under the Act of Settlement there, yet 
a Ne exent Regnum was granted, and Proceſs againſt him to aniwer ; 
and when he afterwards went into Felaud without anſwering, he 
was ſent for by ſpecial Order from the King, and made to anſwer 
the Contempts, and to abide the Juſtice of the Court, Between 
Archer and Preſton, and cited by the L. C. 1 Fern. 77. 

4. If a Truſtee lives in Euglaud, the Chancery here may decree 
the Truſt, tho the Lands lie in Jreland ; although it was objected, 


 1/t, That in this Caſe there had been two Judgments in the Courts 


of Law in Jrelaud, and three Bills in Equity. 241y, That the Truſtec 
came here occaſionally, and that it would be unreaſonable to kee 
him from his Concerns to attend this Suit. 3d/y, That the Caſe 


ariſes upon Facts properly triable in Telaud, oiz. Whether Ceſtur 
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gue Truſt were the ſame Perſon who died in Rebellion, which was 
twice tried before in Felaud, and found againſt the Plaintiff, 2 
athly, That this Caſe depends on the Conſtruction of the A of 
Settlement in Jreland. But theſe Objections were over-ruled, the 
Proof bcing full as to the Identity of the Perſon ; two Chief Juſtices | 
concur with my Lord Chancellor, that the Judges here were pro- 
per Expoſitors of the Triſh Laws. Mich. 1686. between the Earl 
of Kildare and Sir Morrice Euſtace and Fitzgerald, 1 Fern. 419. 
5. The Bill was, that the Defendant might redeem a Mortgage 
of the Iſland of Sarke, or be forccloſed ; the Defendant pleaded tg 
the Juriſdiction of the Court, that the Iſland was Part of the Dutchy 
of Normandy, and had Laws of their own, and were under the 
uriſdiction of the Courts of Gwernſey ; but the Plea was over- | 
ruled, becauſe the Mortgage was of the whole Iſland, and for that 
the Deſcendant was ſerved here; for Æquitas agit in Perſonam. 
Paſch. 1705. between Teller and Carteret, 1 Vern. 494. wide 1 
Chan. Ca. 221. where it is ſaid by Serj. Maynard, that Court could 
not by Decrce bind the 1/7e of Man, it being out of the Power of 


any Sheriff, 


(D) Concerning the Jurisdiction of the Coart of 
Equity in the Exchequer, and how it inter- 
feres With Chancery. 


1, FF a Cauſe has been heard in the Exchequer, and two ſeveral Þ * 
Trials directed, viz. Mill or 720 Mill, and in both a Verdict is | 
for the Plaintiff; and yet the Court diſmiſſeth the Bill, but without 
Prejudice in Law or Equity ; the Plaintift by an original Bill in 
Chancery may have Relief for thoſe Matters. 1 Chan. Ca. 155. 
2. A Bill was cxhibited in Chancery concerning Tithes and 
Bounds of a Pariſh, which proceeded to Anſwer and Replication ; 
then the Plaintiff exhibited another Bill in the Exchequer, and his 
Witneſſes were examined, and now proceeds again in Chancery. 
and replies; the Defendant pleaded the Proceedings and Exgmina4 
tion in the Exchequer, and ruled good, as to the Examination-of 
the ſame Matters, which being examined to there, were not to be 
examined in Chancery. 1 Chan. Ca. 233. oe 
3. A Mortgagee brought a Bill in the Exchcquer to forecloſe; the 
Mortgagor exhibitcd a Bill in Chancery to redeem, to which the 
 Mortgagee pleaded the former Bill depending in the Exchequer ; and 
the Plea was over- ruled, tho' it was urged, that if the Deputy Re- 
membrancer ſhould take the Account one Way, and a Maſter here 
ſhould take it another, it would breed Confulion ; and that if this 
Court ſhould be of Opinion, that there ought to be no Redemption, 
and the Exchequer ſhould decree a Redemption, the Juriſdictions | * 
would claſh : But per Lord Chancellor, the Exchequer, tho an an- 
tient Court of Equity, yet is but a private Court, and its Juriſdiction | ? 
for getting in the King's Revenue; and if there ſhould happen any 
of the Inconveniencies mentioned, there are ſeveral Precedents, 
that Injunctions have gone to the Exchequer in ſuch Caſes. Hill. 
1683. between the Earl of Newbourgh and Mren, 1 Vern. 220. 
& I : ; | | 4 
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Courts and their Juri ſdiction. 


4. A Decree was obtained in the Exchequer againſt two of the 
Inhabitants of Pridgenorth, to eſtabliſh a Cuſtom for all the Inhabi- 


tants there, to grind at the King's Mills; and this Decree was had 


without any Trial, and afterwards affirmed in the Houſe of Peers; 
and now this Bill was brought in Chancery by other Inhabitants of 
Bridgenorth, to prevent Multiplicity of Suits, and to examine Wit- 
neſſes in perpetuam rei memoriam, and to diſcover Evidences in the 
Defendant's Hands; and in the Bill they deny that there is any ſuch 
Cuſtom for Grinding, &c. and alledge, that the former Decree in 
the Exchequer was obtained by Colluſion, and that the Defendants 
would not bring any Actions at Law, till the Plaintiff's Witneſſes 
were dead; and they likewiſe pray a Diſcovery, whether tho Inha- 
bitants in new Foundations as well as old are obliged to grind, at 
the King's Mills. To this Bill the Defendants pleaded the former 
Decree in the Exchequer, and Afﬀfirmance in the Houſe of Peers in 
Bar, and alſo demurred to the Bill, but had not, as was affirmed, 
denied the Colluſion charged by the Bill. And the Court held, 
that the Tenor of the Bill was directly to queſtion the Juſtice of 
the former Decree, and that the Charge of Colluſion need not be 
anſwered, being only inſerted to give the Court Juriſdiction; and 
if there was any Redreſs, it muſt be by Application to the Houſe 
of Peers. Mich. 1699. between Jay & al and Rraine; » + 

5. The Plaintiffs, as Aſſignees under a Statute of Bankruptcy, pray 
an Account of the Eſtate of Hind the Bankrupt, ſeiſed by the Defen- 
dants, on Pretłnce of Debts owing to the King, by Virtue of feyeral 
Extents ſued out for that Purpoſe, iz. one original Exteut for the 
King, and two other Extents in Aid by the Defendants, who were 
Farmers of the Exciſe; it being objected that this Matter was pro- 
perly cognizable in the Court of Exchequer, which was the King's 
Court of Revenue; and that this Court would not examine what 
was the Ouantum of the Debt due to the King, or how far the 
Extents were neceſlary : The Lord Keeper allowed the Objection, 
and diſmiſſed the Bill; and as to the Precedents which had been 
produced, where this Court had held Plea in like Caſes; he ſaid 


they did not come up to this Caſe, for in the Caſe of (a) Capel (a) 1 Vern. 
and Brewer, the Defendant who ſued the Extent in Aid, confeſſed 469. 


by Anſwer he had ſufficient of his own Eſtate to pay the King's 
Debt; and in the Caſe of Choluly and Sturt, it appeared to be a 
fraudulent Contrivance by an Extent in Aid, to gain a Preference 
to a Debt of an inferior Nature. Paſch. 1701. between Brown and 


Traut, 2 Vern: 426. 


(E) How far Chancery Will exert a Jurisdiction 
in Matters cognizable in inferio2 Courts, as 
the Eccleſiaſtical Courts, Univerſity Courts, 

_ Cheſter, Durham, &c. FP 


1. IF J. and B. are made Executors, and both prove the Will, but 
A. only acts as Executor, and dies, leaving his Wife Exccutrix, 

and a Legatec ſues J. in the Spiritual Court, he being liable there 
by his Joining in the Probate of the Will; yet per Lord Keeper, the 
Judgments of the Eccleſiaſtical Courts are as well ſubject to the E- 
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quity of this Court as the Judgments at Law; and he inclined to 
give Relief in this Caſe, the Party being without Remedy by 
Appeal, for the Delegates are to judge according to the Eccle- 
fiaſtical Laws. Paſch. 23 Car. 2. between FY/anbrough and Cock, 


1 Chan. Ca. 200. 


2. If an Infant Legatee ſueth in the Eccleſiaſtical Court, and 
afterwards in Chancery, the Suit depending in the Eccleſiaſtical 
Court cannot be pleaded in Bar, for there is no ſuch Security for 
the Infant's Advantage as here, eſpecially as to Intereſt and bring- 
ing in an Account. Hill. 33 Car. 2. between Hotel and J/aldron, 
2 Chan. Ca. 85. 

3. A Bill was brought to have Diſtribution of an Inteſtate's Eſtate, 
according to the Statute 22 Car. 2. to which the Defendant pleaded, 
that the Ordinary is made Judge, and appointed to take Security, 
and that the Plaintiff ought not to ſue here; but the Lord Chan- 
cellor over-ruled the Plea. Paſch. 34 Car. 1. between Pamplin and 
Green, 2 Chan. Ca. 95. 2 Vent. 362. S. P. 

4. The Widow in the Spiritual Court ſet up a Procurator for her 
Children, the Infants, and gets her Account paſſed there, and each 
Child's Proportion aſcertained there, and Diſtribution decreed ; and 
on giving new Security, got the old Security diſcharged ; but the 
Court, without Regard to the Proccedings in the Spiritual Court, 
decreed an Account of the whole Eſtate. Paſch. 1688. between 
Biſſell and Axtell, 2 Fern. 47. 

5. If there be Fraud in obtaining a Will relating only to a Per- 
ſonal Eſtate, let the Fraud be ever ſo apparent; yet it is not exa- 


minable in Chancery after the Will is proved in the Spiritual Court, 


and ſo long as that Probate is in Force. Between Archer and Moſſe, 
2 Vern. 8. 

6. A Will of a Perſonal Eſtate obtained by Fraud, and by getting 
the Party to ſwear, that it ſhould not be revoked; yet after Probate 


in the Spiritual Court is not to be controvered in Equity; but if a 


Party claiming under ſuch Will comes for any Aid into Equity, 
he ſhall not have it. Between Nelſon and Oldfield, 2 Vern. 76. 
7. If the Plaintiff exhibits his Bill to be rclieved touching ſome 
Lands in Cornwall, and the Defendant being Head of Exeter College 
in Oxford, pleads the Privilege of the Univerſity of Oxford, and that 
he ought to be ſued in the Pice-Chancellor's Court in Oxford only, 
his Plea will be over-rulcd ; for Matters of Frechold are excepted 
out of their Charter; and their Court can, at beſt, have but a 
lame Juriſdiction as to Lands in Corzzwall, Hill. 36 Car. 2. between 
Stephens and Dr. Berry, 1 Fern. 212. 
S. The Plaintiff ſets forth in his Bill a Contra& under Seal with 
the Defendant, for making a Leaſe of certain Lands in Middleſex, 
and prays an Execution of the Agreement; to which the Defendant 
pleaded, that he was Head of a College in Oxford, and ſets forth the 
Charters of, &c. impowering the Univerſity to inquire and proceed in 
all Pleas and Quarrels in Law and Equity, Gc. and concluded to 
hs base of the Court; but the Plea was over-ruled; 1ſt, Be- 
cauſe the Charter ought properly to þe extended to Matters at Com- 
mon Law only, or to Proceedings in Equity which might ariſe in 
ſuch Caſes, and not to meer Matters of Equity, which are originally 


ſuch, as to exccute Agreements i Specie. ꝛdly, Conuzance of Pleas 


is never to be allowed, unleſs the inferior Juriſdiction can give Re- 
5 1 medy; 
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Courts and their Juri ſdiction. 137 
medy; here they can only excommunicate or impriſon, but cannot 
proceed to Sequeſtration of the Lands in Middleſex. Hill. 36 Car. 2. 

tween Draper and Dr. Crowther, 2 Vent. 362. 

9. A Claim of Privilege cannot be put in by Writing, but it muſt 
be by Way of Plea, but it need not be on Oath. 1 Chan. Ca. 237. the 
Privilege of any inferiour Court cannot be objected to at hearing, but 
muſt be pleaded. 2 Fern. 484. 

10. A Man cannot ſue in the Chancery of Cheſter for a Thing 
which in Intereſt concerns the Chancellor there, becauſe he cannot 
be his own Judge, and therefore he may iti this Cafe ſue in the Chan- 
cery of England; otherwiſe there would be a Failure of Right. Be- 
tween Sir 7ohn Egerton and Lord Derby, 12 Co. 113. 

11. If a Man hath Cauſe to complain in Equity of a Matter ari- 
ſing within the County Palatine of Cheſter; if the Defendant lives 
out of the County Palatine, he may be ſued in the Chancery here, 
or otherwiſe there would be a Failure of Juſtice; for Proceedings in 
Equity, binding the Perſon only, if the Perſon lives out of the Ju- 

Tliſſdiction of the Chamberlain of Cheſter, there can be no Relief there. 

S 12 Cob. 113. | 1 

* 12. A Bill was exhibited to have an Account of the Profits of 

Lands which the Defendant had received on Truſt for the Plaintiff 

during his Minority, and for' Money received on Bonds belonging 

to the Plaintiff, and for Writings, Gc. the Defendant pleaded, that 
the Lands lay in Cheſhire, and that he lived in 8 in the Coun- 
ty Palatine of Cheſter, and therefore not within the Juriſdiction of 
this Court; and though Precedents were ordered to he ſearched, and 
on View of them a Maſter certified, that. the Privilege of the 


TRE Rad KG. e e IS 


Counties Palatine was allowable between Parties dwelling in 
the ſame County, and for Lands there; yet the Plea was over- 
ruled. Hill. 14 Car. 2. between Edgworth and Danes, 1 Chanc. 
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(A cuhere there is a Pꝛovilion by Deed 02 il fo 


Payment of Debts, what Debts ſhall be paid. 


. (B) The Oꝛder and Manner in which Debts (all. be 
paid, oz what Pꝛecedence one Kind ot Debt Walt ha ve 
over another in Equity, 


(C) What ſhall be a good Payment, to whom, and at 


what Time, 

(D) Where Pebts of a different Nature are due, and a 
general Payment is made, to which mere all tt be 
applied. 

(E) What Conveyance 02 Diſpoſition wal be fraudulent 
as to Creditots, 


(A) Where there is a P2oviſion by Deed 02 
Will fo: Payment of Debts, what Debts 
wat be paid. 


F 4. makes a Deed of Truſt of 3 for Payment of his 
Debts, to take Effect after his Death, and the Words of the 
Deed are, Monies owing by him, and a Schedule is annexed 
to the Deed, wherein Mention is made of 1000 /. to 4. and 
500 J. owing to P. "and then there is this Item, viz. The Sum of 
3000 l. awing to other Perſons ; this Decd ſhall not be conſtrued to 
charge the Lands with Debts contracted afterwards, tho' they excecd 
not the Sum mentioned in the Schedule. Decreed Hill. 1681. be- 
tween Purefoy and Purefoy, 1 Vern. 28. 
2. 4. had a Demand of 500 J. againſt B. and had run it up to 
2700 l. and obtained a Decree for it in Chancery, from which B. 
appealed tothe Houſe of Lords, whert the Decree was affirmed: It 
was obſerved, that B. at the pronouncing this Decree in the Houſe 
of Lords, fell down in a Swoon, and within a Week afterwards 


died, as ſuppoſed, of Grief; but he brit got a Petition anſwered, for 
5 a 
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Creditor and Debtor. 
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ment of his Debts; and my Lord Keeper ſaid, that this could not 
be intended a Proviſion for 4.s Demand, which he denied upon Oath, 
and in which he dicd a Martyr; however, at length decreed, that af- 
ter all Debts upon ſimple Contract were paid, 4.ſhould come in and 
be paid his Debt, if he could find Aſſets. Hill. 1682. between Nor- 
den and Norden, 1 Vern. 142. 1 Fern. 431. S. C. cited, and ſaid to 
be adjudged by my Lord Keeper North, not to lie within the Intent 
of the Proviſion for Payment of the Teſtator's Debts. _ 

3. A Man deviſed his Lands for the Payment of his Juſt Debts; 
the Teſtator, whilſt a Student at Cambridge, (but of Age) had by 
Surprize, been prevailed upon to give a Covenant for Payment of a 
Portion to his Siſter; but he afterwards conteſted this Debt; and 
though he was decreed to levy a Fine to ſubje& Lands for the Pay- 
ment of it, yet he refuſed ſo to do: Per Curiam, this being a juſt 
Debt ſhall be paid, though perhaps not within the Intent of the 
Proviſion. Decreed Hill. 1686. between Lord Hollis and Lady Car, 


o 


4. If one by Will or Deed ſubject his Lands to the Payment of 


his Debts, Debts barred by the Statute of Limitations ſhall be paid; 
for they are Debts in Equity, and the Duty remains; the Statute hath 
not extinguiſhed that, tho' it hath taken away the Remedy. 1 Salk. 


154. 2 Fern. 141. S. P. decreed. | 


5. A Man borrows a Sum of Money on the Mortgage of a Ship, 
and covenants, that whatever Money the Mortgagee ſhould advance 
for Inſurance of the Ship in a Voyage ſhe was then about to make, 
that he would repay it; but there was no Covenant for Repayment 
of the Principal Money it ſelf; the Mortgagee inſures the Ship, and 


the Mortgagor repaid him that Money; then the Ship proceeds on 


her Voyage, and returns home; and being afterwards to go out on 
another Voyage, the Mortgagee treated with a Perſon concerning 
the Inſurance, but could not agree for the Rate, and thereupon the 
Ship went out and was loſt in the Voyage; and now between the 
Mortgagee and the Executors of the Mortgagor, the Queſtion was, 
whether the Mortgagee ſhould come in for his Principal Money as a 
Creditor by ſimple Contract; and it was argued that he ought not, 
becauſe there was no Covenant for Payment of the Mortgage-Mo- 
ney, ſo that he muſt be ſuppoſed to reſt himſelf on the Ship only for 
his Security, and that being loſt, ſo is his Money too; but on the 
other Side it was urged, that if he had taken no Security at all for 
his Money, he had then, without Queſtion, been a Creditor by ſim- 
ple Contract; and ſurely the Taking Security ought not to put him 
in a worſe Condition, eſpecially now that the Security being loſt 
and gone, his Debt reſts wholly on the ſimple Contract; and of the 
ſame Opinion was my Lord Charcellor Harcourt, and pronounced 

his Decree accordingly 1713. between Thomas and Terrey. 
6. If a Man ſcited in Tail of Lands, of which there is a Term in 
Truſtees to attend the Inheritance, levies a Fine, and by Deed ſub- 
jects the Land to a Debt of 1000 /. but declares, that after the Debt 
paid, the Land ſhould be to the old Uſes, and after deviſes the Land 
for Payment of all his Debts, the 'Lands ſhall be liable to all his 
' Debts in general. Decreed Mich. 168 2. between Turner and Gupune, 
1 ern. go, loo. but the Reporter makes a Owere, for it feems he 
was but Fenant in Tail of the Inheritance, and ſo could not charge 5 
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2 Rehearing, and in his Sickneſs deviſed all his Lands for the Pay- 
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Creditor and Debtor: 


was, that by the Fine levied by Earl Edward-Henry, the Eſtatc- 


by his Will, unleſs it be intended he had ftill a Power of doing it 
lodged in him, by Reaſon of the Fine, notwithſtanding he had de- 
clared that after the Payment of the 1000 J. it ſhould go to the 
former Uſes. nee ett 2 0% my tit 

7. On the Marriage of the Plaintiff with Edvard, Earl of ar- 
wick, in 1696. previous thereto a Settlement was made by the Earl 
to the Uſe of two Truſtees, for ninety-nine Years, if the Ear and 
Counteſs ſhould ſo long jointly live, in Truſt, out of the Rents and 
Profits to pay to the Counteſi, for her ſeparate and Perſonal Uſe, by 
Way of Pin- money, 400 J. per Ann. quarterly, and ſubje& thereto 
that and the Reſt of the Eſtate was to the Earl for Life; Remainder as 
to Part to the Counteſs for Life for her Jointure; Remainder of the 
Whole, as the ſaid Eſtates ſhould determine, to the Uſe of the Firſt and 
other Sons of that Marriage ſucceſſively in Tail Male, with Remain- 
der in Fee to the Earl; the Marriage takes Effect, and July 1701, 
the Earl being taken ill makes his Will, whereby he charges, as far 
as he was able, all his Real Eſtate with the Payment of his Debts, 
and ſoon after dies, leaving only one Child, Edward- Henry, then 
Earl of Warwick. At the Time of his Death there was a Year and 
three Quarters of the Pin-money in Arrcar, and he was likewiſe in- 
debted to ſeveral other Perſons in conſiderable Sums of Money, 
which his Perſonal Eſtate would not extend to pay and ſatisfy ; and 


there being no Executor named in the Will, the Lady Elis. Rich, 


his Siſter, as Principal Creditor, took out Adminiſtration to him, 
with the Will annexed; and nothing but the Reverſion in Fee of the 
whole ſettled Eſtate being in his Power to charge with the Payment 
of his Debts, this Reverſion could not be affected or ſold, during the 
Continuance of the Eſtate-tail, as it was liable to be docked by a 
Recovery by the Tenant in Tail; Earl Edward- Henry attained his 
Age of twenty-one Years in 1719, and ſoon after levied a Fine to 
the Uſe of himſelf and his Heirs, and in 1721. died without Iſſue In- 
teſtate and unmarried ; and upon his Death the Eſtate deſcended to 
the Defendant ; and the Plaintiff the Counteſs, his Mother, took out 


this Bill was brought by the Counteſs for a Satisfaction of the ſaid 
Arrears of Pin-money, and by the other Creditors of Earl Edward, 
for a Satisfaction of their Debts; and in order thereto, for an Ac- 
count of the Real and Perſonal Eſtate of Earl Edward ; and that if 


the Perſonal Eſtate were not ſufficient, that the ſame might be paid 


out of the Real Eſtate, which now, by the Failure of Iſſue Male, 
was become Aſſets, according to the Will of Earl Edward. It was 
inſiſted upon, for the Defendant, that the Earl and Connteſs living 
together, and no Demand being proved to be made of theſe Arrcars 
of Pin-money, that it was in the Nature of a Preſent of them to the 
Earl, or a Waiver of them, and that at moſt in ſuch Caſes, the 
Court never allowed more than a Year's Arrear; becauſe it was im- 
poſſible, but that at the Husband's Death ſon»2 Arrears muſt be, 
unleſs they were always paid punctually at the Day, and therefore a 
Year has becn always held to be as much as was reaſonable to allow 
in thoſe Caſcs; but in this Caſe the Court allowed the Whole, as 


the Whole were proved to be in Arrear; and that between Husband 


and Wife, who lived well together, three Quarters of a Year made 
but little Difference. Another Point inſiſted upon for the Defendant 
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tail was extinguiſhed or conſolidated with the Reverſion or Remain- 

der in Fee in him, and that the Plaintiffs Title to demand their 
Debts then attached upon the Eſtate, and cited 1 Salk. 333. Symonds 
and Scudmore; and therefore, that the Rents and Profits received 

by Earl Edward-Henry, ought to be applied towards a Satit- 
faction of the Plaintiff's Demands; and by Conſequence that the 
Plaintiff, the Conmteſs, being Adminiſtratrix to the ſaid Earl, had 
Aﬀets in her own Hands for that Purpoſe : But the Court was clear 
of Opinion, that the Rents and Profits received by Earl Edward- 
Henry of his own Eſtate, whereof he was then Owner, ſhould not 
be applicable for that Purpoſe before a Demand made, becauſe till 
then he did no Wrong. in receiving the Rents and Profits of his own 
Eſtate ; and ſo it had been decreed lately in the Caſe of Montague 
and Bord in this Court. Mich. 1728. between the Counteſs of Mar- 
wick and Edwards. ee 1 . 


(B) The Oꝛder and Manner in which Debts 
. ſhall be paid, oz what Pzecedence one Kind 
of Debt ſhall Have over another in Equity. 


1. IF Lands are deviſed to Truſtees for Payment of Debts; Debts 
I by ſimple Contract, and Debts by Specialty, ſhall be. paid in 
Proportion; and though the Truſtees are Creditors to the, Teſtator, 
or Sureties for him, yet they ſhall not be allowed to prefer them- 
ſelves. 2 Chanc. Ca. 54. That all Debts, when the Deviſe is to a 
Truſtee, ſhall be paid in Average, except thoſe that affect the Land. 
Decreed. Vid. 1 Vern. 63. e eee rs a 
2. But if the Lands are deviſed to an. (a) Executor, they become (,yrharhey 
legal Aſſets, and ſhall be paid in a Courſe of Adminiſtration ; and become le- 
according to the Precedency or Superiority at Law, Decreed Mich, bal Afers in 


n | Fe OBO) 27 the Hands of 
1682, between Girling and Lee, 1 Vern. 63, 2 Chanc. Rep..262. F. C. an Executor, 


Hg | 1. Reſolved 
1 Chanc. Ca. 248. 1 Roll. Abr. 920. Hob. 265. 
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3. If one deviſes Lands to his Nephew, and his Heirs, whom he 
makes his Executor in 'Truſt to ſell, for Payment of Debts and Le- 
gacics, the Debts and Legacies ſhall be paid in Average; for he ha- 
ving deviſed to him and his Heirs, ſhews that he deſigned, that it 
ſhould go in a Courſe of Deſcent; and he to take as a Truſtee. 
2 Vern. 133. But O. whether the Debts ſhould not be preferred; 
and id. 2 Fern. 248. the Caſe of Sir John Bowles cited; where, up- 
on a Truſt for Payment of. Debts and Legacics, tho' it was decreed 
by my Lord Keeper Bridgman, that they ſhould be paid Pari Paſſr, 
and cach to bear the Loſs in Average; yet my Lord Nottingham re- 
verſed the Decree, and ordered the Debts to be firſt paid; and ſaid he 
would not let a Man ſin in his Grave. Note; This has fince been 
the couſtant Prattice with Reſpett to Debts and Legacies; but as to 
Creditors, they ſhall be all paid in Average, except ſuch whoſe Debt. 
Melt the. Land.: Vid. 2 Vern. 405. l 

4. If on the Eſtate: of J. &. there are ſeyeral Mortgages, Judg- 
ments and Statutes; and he likewiſe owes ſeveral Debts by Bond and 
ſumpla Contract, and ſome Parts of his Eſtate ate mortgaged no 2 
ob Oo than 
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than thrice over; and in this Manner, iz. to A. there is a ſubſe- 

quent Mortgage of Lands, on which F. had a prior Mortgage of a 

Moiety of the Lands contained in A. s Mortgage, and alſo of ſeveral 

other Parcels of Land: . has a prior Mortgage of the other Moie- 

ty of the Lands compriſed in J.s Mortgage, and alſo of ſeveral 

other Lands; and J. S. having ſubjected his Eftate for the Payment 

of his Debts, it was held by my Lord Chancellor, that to avoid 
Confuſion, the ſubſequent Mortgagees having a Right to redeem, 

the real Securities fhould be firſt paid, and then the Bonds and ſim- 

ple Contract Debts in Average; altho' it was urged, that the Subſe- 

quent Mortgages, &c. hould be paid in Average with the Bond and 

ſimple Contract Creditors, their Securities not affecting the Lands, the 

legal Eſtate being in the 8ſt Mortgagee. It being likewiſe urged, 

that a Judgment-Creditoer ſhould have Satisfaction before a fecond 
Mortgagee, as at ()) Law, my Lord Chancellor thought it reaſon- 

% An Exe- able; but for the above Reaſons left him to get it at Law, if he 
curor all could. Decreed Mich. 168 2. between Child and Stephens, 1 Vern. 


diſcharge a 
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ther the Judgment-Creditor may enter oh the Conuſee, Q. and vid: 2 Au. 157. Cro. Flix, 154, $22. 
5. It was decreed at the Rolls, that Mortgages were to be paid in 
the firſt place, and then Judgments, and then Recognizances, (5c. 
but upon an Appeal to the Houfe of Lords, it was adjudged, that 
2 were not to be preferred to other real Incumbrances; but 
that Mortgages, Judgments, Statutes and Recognizances ſhould take 
Place, according to their Priority, and as they ftood in Order of 
Time. Mich. 1705. between the Earl of Briftol & ar and Hun- 
ö / 2 7 1 
6. If Creditors have joined in a Bill, and obtained a Decree for 
Payment of their Hebts out of legal and equitable Aſſets, none of 
them ſhall be permitted to obtain a Preference of the others, by ob- 
taining Judgments againſt the Exccutors ; and $9 Lord Keeper, 
where there are legal and atfo equitable Aſſets, the Creditors who 
will take their Satisfaction out of the legal Aſſets, ſhall have no Be- 
nefit of the equitable Aſſets, until the other Creditors, who can only 
be paid out of thoſe Aſſets, have thereout received an equal Propor- 
tion of their reſpective Debts. Decreed Paſch. 1702. between Shep 
pardand Kent, 2 Vern. . bn sd ie 
7. If the Teſtator ſeiſed in Fee enters into a Statute, and deviſes 
a Legacy of 5; co 4. and the Conuſee takes all the Perſonal Eſtate in 
Execution, ſo that nothing is left to pay the Legacy, Equity will 
decree the Real Eſtate to ſtand charged with: the Legacy. 2 Chauc. 
Ca. 4. 2 Chanc. Cu. 117. S. Y. decreed. GLAD 
- 8. If there is a Debt owing to the King, Equity will order it to 
be paid out of the Real Eſtate, that other Creditors may have Satis- 
faction of their Debts out of the Perſonal Aſſets. 1 Fern: 455. 
9. One died, leaving a Debt by Judgment, and another due by 
Bond, and the Judgment-Creditor being at a good Underſtanding 
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with the Heir, levied his Debt out of the Perſonal Eſtate; and 

Hutchins, Lord Commiſſioner, inclined to relieve the Bond- Creditor, 

and that he ſhould ſtand in the Place of the Judgment-Creditor, and 

charge the Land with his Debt; for as the Heir has often the Aſſiſt- 

ance of a Court of Equity, in having the Perſonal Aſſets applied ia 
5 | 
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Eaſe of the Real Eſtate; it is but reaſonable that he ſhould do E- 
quity to others: But the Reporter refers to the Order. 2 Fern. 182. 
10. If one dies indebted by Mortgage and ſimple Contract, and 
the Executor applies the Perſonal Aſſets in Difcharge of the Mort- 
gage, the ſimple Contract Creditor ſhall ſtand in the Place of the 
Mortgagee, and tho one of them gets Judgment of Aſſets cum ucci- 
dereut ; yet as their Relief is only in Equity, they ſhall be paid in 
Average. Decreed Mich. 1718. between Millſon and Fielding, 
2 Vern. 763. | | tik id nb, IH] 
11. But where H. ſeiſed in Pee, and indebted by Bonds, by Will 
gives Legacies to his Children (whom he had otherwiſe provided for 
before) and deviſes his Lands to his eldeſt Son in Tail; and he being 
alſo made Executor, he pays the Bonds with the Perfonal- Eſtate; 
and the Legatces brought a Bill to come againſt the Real Eſtate in 
the Place of the Bond-Creditors; the Court ſeemed'to admit, that if 
the Lands had defecnded, the Legatees might have been relieved in 
this Manner ; but ſince the 'Teſtator had deviſed them, it was reſol- 
ved, that they ought to be exempted; for it was as much the 'Teſta- 
tor's Intention, that the Deviſee ſhould have the Land, as the others 
ſhould have their Legacies; and a ſpccifick Legacy is never broke in- 
to, in order to make good a pecuniary One; and the Children being 
otherwiſe provided for, are not in the Nature of Creditors. Per 
Harcourt Lord Chancellor, upon an Appeal from a'Decree of the 
Maſter of the Rolls, who held, that the Real and Perſonal Eftate 
ſhould be charged, that both the Debts and Legacies might be paid. 
Between Hera and Meric, 2 Salk. 416 N OT eto! 
12. If Lands ate deviſed in Truſt, to pay Mortgages in the ſirſt 
place, and then Legacies; and the Truſtoe is made Executor, Who 
mortgages the Lands to pay other Debts, the laſt Mortgage ſhall be 
paid before the Legacies. 1 Fern. 69, 2 TO J 
13. The Husband, in Conſideration of his Wife's Joining with him 
in a Fine, and parting with her Jointure of 40 J. per Aun. gives her 
Truſtee a Bond to ſettle other Lands of 40 J. per Aun. on the Wife 
for Life, Remainder to the Heirs of her Body; the Husband being 
indebted in other Bonds dies Inteſtate, and the Wife takes Admini- 
ſtration, and confeſſes Judgment to her Truſtee, on a Bill by another 
Bond-Creditor, Decreed the Wife's Bond, as to herſelf rea to be 
performed before the Plaintiff is paid; but the Children to have no 
Benefit of this Bond preferable to the other Bond-Creditors. Between 
Cottle and Fripp, 2 Vern. 220, 5 
14. If 4. purchaſes Lands of B. and mortgages back theſe Lands 
for Part of the Purchaſe- money, and gives a Note to B. for 200 J. the 
other Part thereof, and A. deviſes theſe Lands to be ſold for Payment 
of his Debts; this 200 // Note, tho for Part of the Purchaſe- money, 
hall not be preferred to other Debts, nor be a Charge on the Lands 
in Equity. Mich. 1692. between Bound and Rent, 2 Vern. 287. 

15. If a Freeman of London gives a voluntary Judgment, payable 
three Months after his Death, it ſhall be poſtponed to Debts by ſim- 
ple Contract, and to the Widow's' euſtomary'Part; but will bind 
the Freeman's Legatory Part. Between Fairbeard and Bowers, 
2 Vern. 202, IF. Fs EP TG Ry 
16. A voluntary Bond ſhall not, in a Courſe of Adminiſtration, 
take Place of Real Debts, tho' by ſimple Contract, but ſhall, not- 

withſtanding, 
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withſtanding, be paid before Legacies. Decreed per Lord Harcourt 
between Jones and Powell, 7 0 \ 


17. If a Man recovers a Judgment or Sentence in France for Mo- 
ney due to him, the Debt muſt be conſidered here only as a Debt 
due on {imple Contract. 2 Vern. 540. GH 203 IL 

18, The Arrears of Rent incurred in the Life-time of the Teſta- 
tor, ſhall be paid before Bond-Debts, tho' reſerved on a Parol Leaſe, 
1 ern. 4.90. 191 FIRES | TUELIVA 

19. If J. S. deviſes his Lands for the Payment of Mortgages, 
Judgments and Recognizances that affected the Land, and then 
other Debts, and there is a Recognizance not inrolled, it ſhall be 
taken but as an Obligation, and be paid as a Debt by Specialty. 
2 Vern. 750. | Wis 5 E 4 
20. So where a Recognizance being inrolled by ſpecial Order of 
the Court, after the Time for inrolling of it was elapſed ; and the 
Conuſor betwixt the Date of the Recognizance and the Inrolling of 
it, borrowed Money of J. S. upon a Judgment, which was now 
over- reached by the Recognizance ; and the Eſtate of the Conuſor 
being in Mortgage prior to the Recognizance, ſo that neither the 
Recognizance nor Judgment could reach the Eſtate without the Aid 
of Equity; and the Court inclined to give the Preference to the 
Judgment-Creditor. 2 Fern. 234. vid. 2 Vern. 272. that Bond- 
Debts and Debts aſcertained ſhall be preferred to Debts which only 
ſound in Damages. e | Ie) 

21. . F. entred into a Bond, wherein he bound himſelf and his 
Heirs to pay 100 J. within fix Months after his Death, and became 
indebted to the Plaintiff Neave in 45 J. by ſimple Contract, and died 
inteſtate, not leaving perſonal Aſſets ſufficient to pay his Debts; the 
Defendant was his Son and Heir, and had real Aſſets from him by 
Deſcent of the Value of 100/, and he took out Adminiſtration to his 
Father; and ſix Days before the 100 J. became due, by the Condition 
of the Bond agrees with the Obligee to conyey the Freehold Lands 
deſcended to him in Satisfaction of the Bond, and the Conveyances 
were drawn and ingroſſed accordingly ; but before the Execution of 
them, he gives the Obligee thirty Shillings to have the Conſideration 
of the Deed razed, and made to be for ſo much Money. paid in- 
ſtead of the Delivery up of the Bond; but no Money was paid, but 
only the Bond delivered up; Neave the Plaintiff demanding his Debt, 
he inſiſted he had paid the Bond out of the perſonal Aſſets, and 
had none left to pay him; whereupon he brought this Bill, and 
the Defendant inſiſted, that he being both Heir and Adminiſtrator 
had a Liberty to pay the Debt out of what Aſſets he pleaſed ; that 
he had not paid the Bond out of the real Aſſets, nor ever intended 
1o to do. But upon the whole Matter the Court declared the Bond 
to be well, paid out of the real Aﬀets, and decreed the Debt and 
Colts out of the perſonal Aﬀets. Hill. 1695. between Neave and 

Alderton.. N . 2 . 
22. Upon a ſpecial Report it was adjudged, that in Relation to 
other Debts, in Point of Priority of Satisfaction, a Duty decreed 
ſhould take Place before Debts on ſimple Contract and Bonds, and 
next to Judgments. 1 Yer. 143. I 
23. So where an Adminiſtrator paid Money on Specialties, though 
Earth nt 5 eden Fe without 
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without Notice of Money due by (a) Deerce, and had fully ad- (a) A court 
miniſtred the Aſſets; yet he was obliged to pay the Money decreed of Equity 


cannot com- 

2 Peru. 37. | pel an Exe- 
cutor to per- 

form a Decree made againſt the Feſtator hefore a Statute acknowledged by him; and a Prohibition 


granted to the Council of York accordingly. 1 Roll. Abr. 37). An Obligation becoming due after the 
Death of the Teſtator, ſhall be ſatisfied before a Decree in Chancery, Styl. 38 But the Law has been 
ſince changed, and Decrees are now held to be equal to Judgments at Law. Vide 2 Vern. 88. 


(C) What ſhall be a good Payment, to whom, 
and at Whar Time. | 


it JE J. F. a Serivener, lends the Money of . to B. and takes Se- 
curity by Mortgage, in 'Fruſt for 4. and A. has the Security 
always in his Poſſeſfion, and N. pays the Money to the Scrivener, who 
becomes inſolvent, ſuch Payment will not difcharge B. for he having 
paid the Money, without taking up his Security, is an Evidence that 
he truſted the Serivener more than 4. Decreed on View of Prece- 
dents, between Hem and ComTby, 1 Chanc. Ca. 93. 
2. So if Money is paid to one who ufuaily received Money for the 
: Obligee, yet if fuch Receiver has not the Cuſtody of the Bond, Pay- 
ment to him will not be good. Between Gerrard and Baker, 
| 1 Chauc. Ca. 94. | | 
| ; 3. A Man intruſts a Scrivener to put out his Money, he takes 
Bond for it, and afterwards delivered the Bond to the Qbligee, but 
receives the Intereſt from Time to Time, and afterwards called in 
the Principal; and the Obligor paid the Principal to the Scrivener, 
and took a Note from him to deliver up the Bond (he having it not 
when the Money was paid in) then the Scrivener writes to the Obligee 
to ſend him the Bond, which he accordingly does, but takes the 
Scrivoner's Note, either to deliver back the Bond, or to pay the Mo- 
ney; before the Money paid, the Scrivener breaks, and the Obligee, 
for a little Money, gets back the Bond from the Scrivener's Clerk, 
and puts it into Suit; and this Bill was brought by the Obligor to be 
rclicved, and have the Bond delivered up; which was decreed accord- 
ingly, with Coſts ; for the Court held, that from the Time tho Bond 
came into the Scrivener's Hands, he was Truſtee for the Obligor (the 
Money being paid); and it is plain the Obligee truſted the Scrivener, 
not only with putting out his Money, but with the Cuſtody of his 
Security. Paſch. 1691. between Abbington and Orme. 

4. The Intereſt-Money of a Mortgage being paid to a Scrivener, 
who became infolvent; the Queſtion was, who ſhould bear the Loſs: 
It was admitted, 1/7, That if the Scrivencr be intruſted with the 
Cuſtody of the Bond, he may receive cither Principal or Intereſt. 
24ly. That if the Scrivener be intruſted with the Mortgage-Deed, 
but not the Bond, he hath only an Authority to receive the Intereſt, 
but not the Principal, becauſe the Giving up the Deed is not ſuffi- 
cicnt to reſtore the Eſtate; but there muſt be a Reconveyanee; where- 
as the Giving up a Bond is in Law an Extinguiſhment of the Debt. 
3dly, That tho' the Scrivencr has neither the Cuſtody of the Mort- 
gage nor Bond, yet if the Mortgagee agrees that the Mortgagor ſhall 
pay the Intereſt to the Scrivener, the Intereſt may be well paid to the 
Scrivencr as long as the Mortgagee lives. 4thly, That if his Execu- 
tor receives Intereſt from the Scrivener, which became due after the 
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Mortgagce's Death, he thereby renews the Agreement, and the Mort- 
gagor ſhall not bear the Loſs, if the Serivener breaks, which was the 
principal Point in this Caſe, Decreed at the Rolls, and affirmed by 


| Cowper Lord Chancellor, on a Rehearing. 7 Aun. between J/hit- 


lock and Mattham, 1 Salk. 157. | 

5. If 4. and B. being 'Truſtees of Money, for the ſeparate Uſe 
of a Feme Covert, lend it to C. who gives Bond to the Truſtees, 
and the 'Truſt is declarcd in the Condition, and the Bond 1s kept by 
the Feme; and B. having received Money for C. they ſettle an Ac- 
count, and PB. gives C. a Reccipt for 100 J. as received for the Uſe 
of the Feme, and F. becomes inſolvent, C. ſhall not be diſcharged 
of this 100 J. the Truſt being declared in the Condition, and the 
Feme having the Bond in her Cuſtody. Decreed Hill. 1705. between 
Baldwin and Billingsley, 2 Vern. 539. 

6. If there are two Executors, and one of them is decreed not to 
receive any more of the 'Teſtator's Eſtate, and a Creditor, by Mort- 
gage to the 'Teſtator, being preſent at the Pronouncing the Decrce, 
but not a Party to the Suit, pays Money to the Executor, againſt 
whom the Decree was, he ſhall pay it over again. Decreed Trin. 
34 Car. 2. between Harvey and Mountague, 1 Vern. 57, 122. S. C. 

7. If an Obligor pay the Money to the Obligee after Aſſignment of 


the Bond, and Notice thereof, ſuch Payment will not diſcharge him, 


2 Vern. 540. | 
8. If a Feme Mortgagce, on her Marriage, ſettles the Eſtate on 


herſelf for Life, Remainder to the Iſſue of that Marriage, and the 
Mortgagee brings a Bill to redeem, and ſhe omits ſetting forth the 
Settlement in her Anſwer, and the Mortgagor has a Decree to re- 
deem, and he pays her the Mortgage-Money ; and afterwards the Iſſue 
of the Mortgagee brings an Ejectment on the Settlement, and recovers 
the mortgaged Premiſles, the Mortgagor ſhall be relieved, having 
paid his Money purſuant to the Decree, and having been in no Fault; 
for if the Iſſue was cheated, it was by his own Mother. Decreed 1690. 
between Chapman and Duncumb, 2 Fern. 142. | 

9. The Plaintiff was indebted to the Defendant upon two Notes, 
and the Defendant obtained Judgment at Law againſt him for the 


Money; and then deſiring the Defendant's Forbearance, he told him, 


that it he would procure one Defoy to give him his Note for the 
Money, he would accept of it, and acknowledge Satisfaction on the 
Judgment, and deliver up the Plaintiff's Notes; and being to go 
forthwith out of Eugland, he left the Plaintiff's Notes with his A- 
gent here, to be exchanged for Defoy's, in Caſe the Plaintiff procured 
them, and the Plaintiff accordingly procured two Notes payable to the 
Defendant, which he delivered to the Defendant's Agent, and took up 
his own Notes ; and the Attorney at Law ſtaid all further Procced- 
ings, but would not acknowledge Satisfaction on the Judgment, ha- 
ving no Orders for it from his Client; and before Defoy paid any of 


the Money, he failed, and then the Defendant proceeded at Law on 


the Judgment; whereupon the Plaintiff brought this Bill to be re- 
lieved, and ſuggeſted, that he had diſcounted the Money with Defy, 
and made him ſatisfaction; but he made no Proof of any ſuch Thing, 
and, therefore at the Hearing his Bill was diſmiſſed by the Maſter of 


the Rolls; and this Decree was affirmed by my Lord Keeper on Ap- 


peal. Ilill. iy co. between Grubarr and Garand, 
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10. If a Mortgagee, by Will, remits Part of the Mortgage-mo- 
ney, provided the Reſt be paid within three Years after his Death, 
and hh Deviſee fails to pay the Money, he ſhall loſe the Benefit of 
the Deviſe. 1 Chanc. Ca. 52. 

11. So if a Creditor agrees with his Debtor to take a Sum of Mo- 
ney leſs than his Debt, ſo that it be paid preciſely at ſuch a Day, and 
he fails of Payment, and afterwards brings his Bill, ſuggeſting ſome 
cquitable Excuſes, why he did not preciſely pay at the Day, and that 
he tendred the Money within a Day or two afterwards; yet his Bill 
will be diſmiſſed; for Cujus eſt dare ejus eſt diſponere. 1 Fern. 210. 
But if the Security was bettered, as by another's becoming bound 
with him, C; G vide 1 Chan. Ci. 1 10. 

12. But if a Deed of Truſt is erected for Payment of ſuch Credi- 


tors as come in within a Year, a Creditor will not be excluded, tho'' 


he doth got come in till after the Year. 1 Fern. 260, 319. F. C. 


(D) TUhen Debts of a different Nature are due, 
and a general Payment is made, to Which 
Debt ſhall it be applied. 


I, FF 4. is indebted by Security, carrying Intereſt, and alſo on ſim- 
ple Contract, and he pays Money generally, it ſhall be taken 
to be paid towards Diſcharge of the Debt which carried Intereſt ; for 
it is natural to ſuppoſe, that a Man would rather elect to pay off the 
Money for which Intereſt was to be paid, than the Money due on 
Account. Mich. 1681. between Heyward and Lomax, 1 Fern. 24. 
but O. 
| 1 or if A. indebted by Specialty, and alſo on ſimple Contract, 
pays ſeveral Sums, and enters them in his Book, on Account of 
what was due by Specialty, this Entry ſhall not be ſufficient to make 
the Application; for altho the Rule of Law is, that Ouicquid ſolvi- 
tur, ſolvitur ſecundum modum ſolventis; yet this Rule is to be under- 
ſtood, when the Perſon, at the Time of Payment, declares on what 
Account he pays the Money; but if the Payment is general, the Ap- 
plication is in the Perſon receiving. Per Lord Chancellor, Hill. 1707. 
between Manning and Meſterne, 2 Vern. Gos. 

3. If 4. is indebted to B. by Bond, in which J. §. is bound as 
Surety, and alſo by ſimple Contract, and J. ſtates an Account of 
both Debts with B. and makes a Bill of Sale for ſecuring the Balance, 
which proves deficient, the Bill of Sale ſhall be applied towards the 
Diſcharge of both Debts in Proportion: And per Lord Chancellor, 
ſolely for this Reaſon, that both Debts had been caſt into one ſtated 
Account, and the Bill of Sale made towards Satisfaction of the whole 
Debt. Decreed Hill. 1681. between Hedvig and Roberts, 1 Vern. 34. 

4. If a Creditor, by Judgment, and alſo by Bond, receives 2000. 
in Part, of the Purchaler of the Eſtate of the Debtor, but gives no 
Notice that he would apply it to the Bond-Debt, it ſhall be applied 


towards Satisfaction of the Judgment, being Part of the Purchaſe- 


money. Deerced 2/iu. 1687. between Bret and Marſh, 1 Vern. 468. 


(E) rahat 


Creditor and Debtor. 


1 


) What Conveyance oꝛ Diſpoſition ſhall be 
fraudulent as to Creditozs, 


I. 1 Wife joined with her Husband in a Mortgage, and le- 
vied a Fine with Intent to Bar her Dower; and in Conſi- 
deration thereof, the Husband agreed the Wife ſhould have Redemp- 
tion of the Mortgage; and the Husband afterwards mortgaged the 
Eſtate twice more; the ſubſequent Mortgagees brought their Bill to ſet 
(a) By the aſide the Agreement as (a) fraudulent againſt them, which was de- 


j Eliz.c. 5. creed: But the Wife had her Dower ſecured to her. 1 Fern. 294. 


All fraudu- | 

lent Conveyaneos of Lands, Sic. Goods and Chatrels, to avoid the Debt or Duty of another, ſhall (as 
againſt the Party only, &%. whoſe Debt or Duty is fo endeavoured to be avoided) be utterly void, 
and every of the Parties to ſuch fraudulent Conyeyance, Ec. being privy thereunto and juſtifying 
che ſame, ſhall forfeir one Year's Value of the Goods, r. provided this Act ſhall nor extend to 
Grants made Bona fide, and upon good Conſideration, to Perſons not privy to ſuch Colluſion, or having 
no Notice or Knowledge thereof. | 


2, The Father makes a voluntary Settlement on Truſtees, on Truſt, 
to raiſe Money to pay his Debts therein mentioned, and Portions for 
his younger Children, reſerving 50 4, per Arn. to himſelf for Life, 
Remainder to his Son, Gc. and the Father continues in Poſſeſſion, 
and twelve Years after contracts Debts by Bond: And per Hutchins 
Lord Commiſſioner, the Settlement is fraudulent as to the Plaintiffs, 
who are Bond-Creditors, the 'Truftees having never entred; and a 
Decd, tho' not fraudulent at firſt, may afterwards become ſo, by be- 
ing concealed, or not purſued; but the other two Commiſſioners 

4% f 4, doubting, it was ſent to be tried at (b) Law. Paſch. 1692, between 


makes a Bill Hlumgerford and Earle, 2 Fern. 261. 

of Sale to B. ; | 

a Creditor, and afterwards to C. another Creditor, and delivers Poſſeſſion, at the Time of Sale, to 
neither, after C. gets Poſſeſſion of them, and B. takes them out of his Poſſeſſion, C. cannot main- 
tain Treſpaſs, becauſe the firſt Bill of Sale is fraudulent againft Creditors ; and ſo is the Second; yet 
they both bind A. and B.'s is the elder Title, and the naked Poſſeſhon of C. ought not to prevail 
againſt the Title of B. that is prior, where both are equally Creditors, and Poſſeſſion, at the Time 
of the Bill of Sale, is delivered over to noither. Trin. 1706. between Baker and Loyd. Per Holt C. J. 
but as to fraudulent Conveyances and Bills of Sale, ſee the following Authorities, which are the moſt 
remarkable Caſes in the Books on this Subject. Telo. 196. Cre. Fac. 270. 1 Brown. 111. 6 Co. 18, 
3 Co. 80. Moor 638. 2 Bulſt. 226. 1 Roll. Abr. 119. Palm. 214. 2 Leon. 223. Co. Lit. 3. b. Cro. 
Eliz. $10, 11 Co. 48. Dyer 351. 5 Co. Go, Moor 615. 


3. If A. conveys Lands to the Uſe of himfelf for Life, with Power 
to mortgage ſuch Part as he ſhall think fit, Remainder to Truſtees to 
ſell to pay all his Debts, and afterwards becomes indebted by Judg- 
ments, Bonds and ſiniple Contracts, this Conveyance is fraudulent, as 
againſt the Judgment-Creditors, they having no Notice of the Settle- 
ment; for he having reſerved a Power to mortgage what Part he 
ng, it amounted, in Effect, to a Power of Revocation, and there- 

re fraudulent, as againſt Creditors by Judgment. Tria. 1705. be- 

tween Tarback and Marbury, 2 Vern. 510. 
4. FJ. S. by a Bill of Sale, made over his Goods to a Truſtee for 
the Defendant, who lived with him as his Wife, and was ſo reputed, 
he alſo purchaſed a Leaſe of the Houſe wherein he dwelt, in the 
Name of Truſtee, and declared the Truſt thereof to himſelf for Life, 
then in Truſt for the Defendant during the Reſidue of the Term; 
and the Court held the Bill of Sale to be fraudulent as to the Plain- 
tiffs, who were Creditors; but as to Declaration of the Truſt of 
the Term, that it was good, and not liable to his Debts, the whole 
— Term 
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it were made with an Intent to prefer his real Creditors before this 


in Reſpe of the Lands deſcended ;.and as a Bond is no Lien whatſo- 
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Creditor and Debtor, 


A — * ——— n 1 
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Term never being in him; and it being ſo ſettled on the Purchaſe; 
and that he might have given the Moncy to the Defendant to have 
purchaſed the Leaſe herſelf, Hill. 1704. between Fletcher and Lady 
Lidley, 2 Fern. 490. 2 8 
5. The Plaintiff had brought his Action againſt AI. for lying 
with his Wife; and 13 January 1689. M. made a Conveyance of 
his Land to Truſtees, in Truſt, to pay his Debts mentioned in a 
Schedule annexed to the Deed, and ſuch other Debts as he ſhould 
appoint, within ten Days in Hillary-Term following; the Plaintiff 
recovered 5000 J. Damages againſt M. and brought this Bill to be 
relieved againſt the Deed as fraudulent againſt him, and made to 
defeat him of his Debt. Per Gar”, this Deed is not fraudulent; either 
in Law or Equity, for ſuch Debts as are named in the Deed; for 
the Plaintiff was no Creditor at the Making of the Deed; and tho'* 


Debt, when it came afterwards to be a Debt; yet it was a Debt 
founded in Maleficio, and therefore it was conſcientious in him to 
prefer the other Debts before it ; but the Plaintiff may come in up- 
on the Surplus after the Debts mentioned in. the Schedule, or ap- 
pointed within ten Days; purſuant to it; are ſatisfied. Mich. 1699. 
between Lewkner and Freeman. FF | 

6. A Man binds himſelf and his Heirs in a Bond, and dies, leaving 


a Real Eſtate to deſcend to his Heir, and the Heir having aliened 


the Real Eſtate, the Obligee brought a Bill againſt the Heir and _ 
Purchaſer to be relieved; on the (c) Statute againſt fraudulent De- (0 By the. 


viſes; and my Lord Chancellor relieved him. Nort; It was objected, 374 0 f. 


that that Statute being introductive of a new Law, the Relief on it concerning 
ought to have been at Law: Paſeh; 1702. between Bateman and auy Rent, 
Batemna. | IT; Ty riffs nd ld: Joga Bo Profits, 4 
| Ma 9 wipes, vb : Term, or 
Charge out of the ſame, whereof. the. Deviſors ſhall'be ſei ſed in Fee · ſimple, in Foſſeſſion, Re verſion, 
or Remainder, ſhall be deemed to be fraudulent, and void againſt, Creditors, upon Bonds or other 
Specialties, their Executors, Adminiſtrators, . and'ſuch Creditors ſhall have their Actions of Debt 
againſt the Heir at Law, and the Deviſces, joĩintly, S.. 74 


i \ 


>» 423 ITY. 161 | - M7. An ey, ＋ | 

7. Though by the Statute 'againſt fraudulent Deviſes, 4 Man b + 
prevented from defeating his Creditors by his Will yet any Settlee. 
ment or Diſpoſition he ſhall make in his Life-time of his Lands 
whether voluntary, or not; will be good againſt Bond-Creditors, for 
that was not provided againſt by the Statute, which only took Care 
toſecure ſuch Creditors againſt any Impoſition which might be ſup- 
poſed in a Man's laſt Sickneſs; but if he gave away his Eſtate in his 
Lifc-time, this prevented the Deſcent of ſo much to the Heir, and con- 
ſequently took away their Remedy againſt him, who was only liable 


ever on Lands in the Hands of the Obligor; much leſs can it be ſo 
when they are given away to a Stranger. Decreed Trin. 1718, be- 
tween Parſlowe and Weedon, © | 
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Cuſtoms of Feilen and 
Tork. 


(A) CQhat ſhall be deemed a Freeman of London's Ele 
and ſubject to the Cuſtom. 

(B) What Difpoſition made by a Freeman of His Eſtate, 
chall be good 02 void, being in Fraud of the Cuſtom. 
(O) Pertons intitled to the Benefit of the Cuſtom, and 

__ fubject to it. 

(D). Concerning the Cuſtom with Refport to the Childzen 
bol a Frieman, and here of: Advancement, bꝛinging in- 
to Yotchpot, Survivozlhip and Foxfeiture, ; 

(E): Concerning the Widow of a Freeman, and wont 
chalk de a, Bar of her Cuftomary Share. 

(F,) Concerning the Legatoꝛy oz dead Man's Share, what 

wall gg. out of it, and. how. it ANN be diſtributed. 


(G) Concerning! the cuttam ob York. 


(0 what chall be deemed a Shaman of Ta 
: Bal GAR, and I-00" to the Cuſtom, 


counted Part of his Perſonal Eſtate, and will be ſubject to the 


4 a Freeman of London has a Mortgage i in Fee, this ſhall be 
(a) When (a) Cuſtom. 1 Chanc. Ca. 285. per Cur. 


this Cuſtom 


firſt began, the Citizens of London had no Regard at all to a Real Eſtate, for they did not ſuppoſe any 
Freeman of London would purchaſe ſuch Eſtate, but would employ his whole Fortune and Stock in 
Trade, and for the Benefit of Commerce; which is the Reaſon that neither Eſtates of Inheritance 
nor EE, in Houſes, Lands, &c. are withen the Cuſtom, Mich 1710. between Clavell and Littleton, 
arguendo 


” 2, Put 


S 


44%. 


63 


* 


2. But a Leaſe for Vears, waiting on the Inheritance of a Citizen, 
ſhall not be reckoned a Chattel, to be divided among the Children 
by the Cuſtom; agreed by Counſel, and admitted by ths Court. 
2 Chan, Ca, 160, pip EE Oe ee a8 if 

3. A Citizen and Freeman of London; poſſeſß d: of a Leaſt worth 
1500 J. bought the Reverſion and Inheritance thereof in the Name of 
Truſtees, for 150 J. and died; and whether this Leaſe being Aſſets 
at Law ſhould be Part of his Perſonal Eſtate, ſubje& to the Cuſtom 
of London (there being no Declaration that it ſnould attend the In- 
heritance) was the Queſtion ; and it was decreed, that'tho'this Leaſe - 
would be Aſſets at Law to pay Debts, yet it ſhould attend the Inhe- 
ritance, tho there was no Declaration of 'Fruſt that it ſhould do ſo, 
and not be liable to the Cuſtom; per Nottingham Lord Chancellor; 
and this Dectce was confirmed on a [Rehearing by North Lord 
Keeper, Hill. 1683. between Dowſe and Derivall 1 Vern. 104. the 
Cuſtom of London ſhall not prevent the Attendance of a Term on 
the Inheritance. 1 Fern. 2. per Nottingham Lord Chancellor. 

4. On a Marriage of B.'s Daughter with 4: a Freeman of Lon- 
don, B. tho Father, ſettles a Term for Years in Truſt, that A. the 
Husband ſhould receive the Rents and Profits till ſuch Time;as D. 
and E. or the Survivor of them ſhould otherwiſe appoint, and then 
ſuch Perſon as they ſhould appoint ; and for Want of ſuck Appoint- 
ment, for ſuch Perſons as the ſaid A. by Will ſhould appoint; and 
for Want of ſuch Appointment, then in Fruſt for the Executors and 
Adminiſtrators of A. the Truſtees having made no Appoint mont, the 
Queſtion was, whether this Term ſhould go according to that Ap- 
pointment, or be looked on as Part of 4.s Perſonal Eſtate, who was 
a Freeman of London, and ſo go according to the Cuſtom; and my 
Lord Kceper was of Opinion, that it was not to be look d upon as 
Part of A's Perſonal Eſtate, becauſe it was never in him, but was 
ſettled by his Wife's Father, and therefore not ſubje& to the Cuſtoms 
Hill. 1703, between Grice and Gooding. b t ung to 

5. If a Freeman of Londom is made both Executor and reſiduary 
Legatee, and he dies before he has made his Election, whether he 
will take as Executor or Legatee; yet the Legacy muſt be conſider- 
ed as ſuch, and will be ſubject to the Cuſtom of London. 1 Chance 
Ca. 3 10. per Lord Chancellor. C3 a A .; 


o 


6. A Citizen of London having. been a great Chymiſt, and ſpent 
great Part of his Eſtate in that Study, had given to the Defendant, 
who had married one of his Daughters, a little before his Death, ſe- 
veral Receipts for making Strong-waters, which the Plaintiff, who had 
married the other Daughter, and who had only 400 J. Portion given 
him, alledged were worth 500 4. per Aun. certain Profit; and to in- 
duce the Court to think they were of Value, he offered the Defen-' 
dant 500 4, for his Intereſt in them, and prayed, that upon his bring- 
ing his 400 J. fito Hotchpot, the Defendant might be obliged; to ac- 
count for them; but my Lord: Chancellor ſaid, that he would not 
ſo far Countenance theſe Receipts (which is only a Piece of 'Quacke-, 
ry, and ſerves only to cheat the People) as to put a Value on them 
in Chancery; and the Plaintiff refuſing to bring his 400 J. into Hotch- 
pot, the Bill was diſmiſb'd. Mich. 168 2. between Fenks and Hol- 
ford, Tenn Gm: t oi bie, bon gt il 10 
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(a) Though 
the Father 
cannot diſ- 


poſe of the Hale Ch. Juſt. Between Cit * and City, 2 Led. 130. 


—_— 1. 


Cuſtomr of London and Vork?! 
(8) What Diſpoſition made by a Freeman of 

his Eſtate, ſhall be good oz void, being in 
Fraud of the Cuſtom. q: 


1; JF a Freeman of London is poſſeſſed of a Term for Years, and 

1 he voluntarily aſſigns it as a Provilion for his Child; and dies, 
yet his Wife ſhall have her (a) cuſtomary Share therein; ſo found 
by a Jury on an Iflue directed out of Chancery, and tried before 


# 


Part from his Children; yet he may by his Win appoint, that if one dies before twenty-one, another 
ſhall have his Part: 1 Lev. 227. but Q. and vid. 1 Chanc. Ca. 199. cont”. 4 


2. If a Freeman of London makes a Deed of Truſt of a Term 
for Years to the Uſe of his Will, and he by Will declares it to 


J. S. this Deed and Declaration will be void, being againſt the Cu- 


ſtom. Decrced 10 Car, 1. between Nott and Smithies, 1 Chant: 


3. ACitizen of London being poſſeſſed of a Term for Years, aſ- 


ſigns the ſame in Truſt for himſelf for Life, paying 20 J. per Ann. to 
his Son by his firſt Wife, Remainder to his ſaid Son during the Re- 
fidue of the Term; and it was made a Doubt, whether this Aſſign- 
meht was good within the Cuſtom of the City of London, ſo as to 
bind the other Children; and 'it was referred to the Recorder to cer- 
tify. Paſch. 1689. between Clerk and Leatherland, 2 Vern. 98. 

4. A Freeman of London having three Baſtards by T. J. confeſſes a 
Judgment to her in '1000/. defeaſanced for Payment of 500 J. in 
three Months after his Death ; and it was held that this Judgment 
being voluntary ſhould not prevail againſt Debts by ſimple Contract, 
nor againſt the Widow of the Freeman; but that ſhe muſt have her 
Share according to the Cuſtom of the City, without any Regard had 
to this Judgment; but his Debts being paid, the Judgment will bind 
the legatory Part. Decreed Hill. 1690. between Fairebeard and 
Bai ver, 2 Vern. 202. 33 453 


5. A Freeman of London, by Deed in Nature of a Will (the 


Words of which were, T give and deviſe, but it was ſealed and de- 


livered) gave feveral Goods to his Children, but kept them in his 


Poſſeſſion; and it was held per Curi am, in Favour of the Widow, that 
if Goods ate abſolutely given away by a Freeman in his Life-time, 
this will ſtand good againſt the Cuſtom ; but if he has it in his 
Power, as by Keeping of the Deed, Gc. or if he retains the Poſ- 
ſeſſion of the Goods, or any Part of them, this will be a Fraud up- 
on the Cuſtom. Mich. 1692. between Hall and Hall, 2 Vern. 277. 


od. 2 Vern. 612. K. P. | 
6, A Freeman of London having one Daughter, and three Grand- 
children by a Son deceaſed, by Deed aſſigns over ſeveral Leaſes in 


Truſt, to pay any Sum not exceeding 100 J. as he ſhould appoint ; 


and by Deed and Will he appoints 500 J. to his Daughter, and the 
Reſidue to his Granchildren; and it was held, that this was in Fraud 
of the Cuſtom, and void as to the Moiety which the Daughter was 
intitled to. Decreed Trin. 1712, between Turner and Jennings, 


2 Vern. 685, 


4 7. But 
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Cuſtoms of London and Vork. 153 


7. But it Money be given by a Freeman of London to be laid 
out in Land, and ſettled on his eldeſt Son for Life, Remainder to 
his firſt and other Sons in Tail, this ſhall not be reckoned any 
Part of the Perſonal Eſtate; neither is the Son obliged to bring it 
into Hotchpot, to intitle him to a Share of the Perſonal Eſtate. 
Per Lord Chancellor, Mich. 1685. between Annand and Honey- 
wood, 1 Vern. 345. 2 Chan. Ca. 118. S. C. 

8. A Freeman of London, who was a Widower, and had ſeveral 
Children, being poſſeſſed of a very conſiderable Leaſehold Eſtate, 
on a ſecond Marriage conveys theſe Leaſes, in Conſideration of 
2000 J. Portion, in Truſt for himſelf for Life, Remainder to his 
Wife for Life, in Lieu and Bar of all Dower, Cuſtomary Eſtate, &c. 
Remainder to the firſt Son of that Marriage, and ſo to every other 
Son; and in the Settlement there was an Agreement, that the Tru- 
ſtees ſhould ſell theſe Leaſes, and inveſt the Money in the Purchaſe 
of Lands of Inheritance, to be ſettled to the Uſes aforeſaid ; but the 
Husband dying before any Purchaſe made, it was held, 1/f, That 
the Wife was barred from claiming any other Part of the Perſonal 
Eſtate. 2dly, That the Children by the firſt Venter could have no 
Right to thofe Leaſes; neither would this Settlement prevent the 
Children of the ſecond Marriage from coming in for a Share of the 
Reſt of the Perſonal Eſtate; for by the Agreement theſe Leaſes are 
now to be conſidered in Equity; as if a Purchaſe had been actually 
made, and the Freeman had paid the Money out of his Pocket. 
Decreed Mich. 1700. between Hancock and Hancock, 2 Ferns 


665. S. C. 


— 


(O) Perſons intitled to the Benefit of the Cu⸗ 
ſtom, and ſubject to it. 


1. IF an Heir or Co-heir has a real Eſtate ſettled on him by his 
Father, he ſhall notwithſtanding, come in for his Share of the 
Perſonal Eſtate, according to the Cuſtom of (a) London, certified (a) In London 


there hath 


to be the Cuſtom, Hill. 1683, between Civil and Rich, 1 Vern. ee ee 


216. 2 Jon. 204. 8. P. Per Curiam. of Orphans, 
| Time out of 


Mind, and there hath been a Cuſtom, that if any Freeman or Freewoman dies, leaving Orphans un- 
der Age, unmarried, that they have had the Cuſtody of their Body and Goods, and that the Execu= 
tors and Adminiſtrators have uſed to exhibit true Inventories before them; and if there appeared to 
be any Debr, to be bound to the Chamberlain, to the Uſe of the Orphans, in a reaſonable Sum, to 
make a good Aecount thereof upon Oath, after they have received them ; and if they refuſed, to 
commit them till they were bound; this is a good and reaſonable Cuſtom ; and if the Eccleſiaſtical 
Court will compel them to make an Account there againſt this Cuſtom, « Prohibition lies. Fob. 247. 


2. If a Freeman of London leaves London, and reſides in the 
Country, yet on his Death his Perſonal Eſtate ſhall be (b) liable () Shall be 


to the Cuſtom. 2 Yern. 110. liable, tho' 
| he did nor 


inhabit or die in London. 1 Rol. Rep. 316. 1 Sid. 250. All the Children of a Freeman, though he dies, 
and they were born out of London, ſhall be Orphans. 1 Vent. 180. 1 Mod. $0, If a Legacy be given 
by one Freeman to the Children of another, it ſhall be ſubje& to the Cuſtom. Hutt. 30. If an Orphan 
is taken out of the Cuftody of a Perſon to whom the Court of Orphans have committed him, they 
may impriſon the Offender till he produces the Infant, or is delivered by Courſe of Law. 1 Sid. 250. 
Raym. 116. S. C. adjudged, 1 Lev. 162. S. C. adjudged. So if any one (tho! not a Freeman) withour 
the Conſent of the Con of Aldermen, marry ſuch Orphan, under the Age of twenty-one, tho' out © 


the City, they may fine him, and impriſon him for Noh-payment thereof; for if the Cuſtom ſhould 
not extend to Marriages out of the City, their Power would be but in vain, Hill. 22 & 24 Car. 2. 


between the King and Harwood, 1 Vent, 178. 1 Lev: 32. S. C. Adjudged, m Mod. 79. S. C. 
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3. A Citizen of London dies, leaving a Widow, and no Children, 
but has ſeveral Grandchildren living at the Time of his Death; 
and the Queſtion was, whether they were within the Cuſtom of 
the City of London, or not; and the Lord Chancellor taking 
Time to conſider of the Caſe, and conſulting the Recorder and ſo- 
veral of the Aldermen, delivered his Opinion, that Grandchildren 
were not within the Cuſtom of the City of London. Paſch. 1686. 
between Fowke and Hunt, 1 Pern. 397. 

4. But an after-born Child ſhall come in with the Reſt of the 
Children for a cuſtomary Share of a Freeman of London's Perſonal 


Eſtate. Decreed Trin. 1718. between Malſam and Skinner. 


(D) Concerning the Cuſtom with Reſpect to the 
Childzen of a Freeman; and here of Ad⸗ 
vancement, bzinging into Hotchpot, Sur vi⸗ 
voꝛſhip, and Foꝛfeiture. 


I. N Y Proviſion made by the Father, in his Life-time, for his 
Children is an Advancement within the Cuſtom, unleſs it 
be declared by Writing, that they are not ſufficiently advanced; and 
for ſome 'Time it was held, that in ſuch Writing there muſt be 
Mention made, what Sum they received from their Father, be- 
cauſe of bringing it into Hotchpot. 1 Fern. 89. Per Curiam But 
whether there be any Difference in giving a Portion before, or after 
Marriage, or whether Preſents at Chriſtnings or Lyings-in are to 
be reckoned an Advancement, C. & vide 1 Fern. 61. 
2. By the Cuſtom of the City of London, where a Child is mar- 


_ ried with the Father's Conſent, and there is a Portion given in 


Marriage, ſuch Child is debarred from claiming any Benchit of the 
Orphanage Part, unleſs the Father ſhall by Writing under his Hand 
and Seal, not only declare, that ſuch Child was not fully advanced, 
but likewiſe mention in certain, how much the Portion given in 
Marriage did amount unto, that ſo it may appear what Sum is to 
be brought into Hotchpor. 1 Vern, 216. But this Matter ſeems to 
be well ſettled by the following Caſe and Certificate. 

3. Sir Ralph Box, a Freeman of London, had two Sons-and two 
Daughters, both the Daughters were married in his Life-time ; and 
upon the Marriage of one of them with the Plaintiff, Sir Ralph en- 
tred into Articles, to give 2000 J. with her for her Portion; and there 
being an Expectation that her Grandmother would leave her ſome- 
thing conſiderable at her Death, which the Plaintiff's Friends were 


not willing to rely on; Sir Ralph covenanted to pay the further 


Sum of 400 J. for what the Grandmother ſhould leave her; the 
Marriage took Effect, and Sir Ralph paid the 2000 J. and 4o0l. and 
the Grandmother died, and left the Plaintiff's Wife nothing ; and 
now Sir Kalph being dead, the Plaintiff and his Wife brought this 
Bill, ſuggeſting, that ſhe was not fully advanced, tho' Sir Ralph had 
declared by his Will, that ſhe was, and therefore ought to have 
an Account of his Perſonal Eſtate, and her Portion ought to be 
made up to her a full cuſtomary Part ; the Court deſired the Re- 
corder of Londos to certify what the Cuſtom of the City was in 

** | ſuch 
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ſuch Caſes, who certified, (a) &c. and my Lord Chancellor ſaid, ( To —, 
that the Certificate being the proper Trial in this Caſe, and being May it pleaſe 


againſt the Defendant ; for when the Certainty of the Advancement ſhip, _ 


appears, the Father's declaring or not declaring her fully advanced, as by an Or- 
does not avail; therefore an Account muſt be taken of the Eſtate, Gor of _ 

and the 2000 J. muſt be made up her full cuſtomary Part, and the High Court 
400 l. paid for the Grandmother's Legacy muſt not be taken as any of Chancery 


k | 
Part, that being paid on a Bargain only. Decreed Trin. 1699. be- - _— 
tween Chace and Box, NY. 


6 there de- 
pending, between Fames Chace and Elizabeth his Wife, Plaintiffs, and Sir Ralph Box, Knt. Defendant, 


the Lord Mayor and Aldermen are required to certify the Cuſtom of London, by the Mouth of the 
Recorder, in the Points following, (viz.) Whether if a Citizen of the ſaid Ciry hath, in his Life- 
time, advanced any of his Daughters in Marriage with a Portion of Money, and ſhall, by any Writing 
under his Hand and Seal, declare ſuch Daughter was by him fully advanced; whether ſuch Daugh- 
ter, by the Cuſtom of the ſaid City, is not excluded from having or demanding any further, or othet 
Part of her Father's cuſtomary Eſtate, as an Orphan of the ſaid City; or whether ſhe ſhall, after 
her Father's Deceaſe, have a Share of his cuſtomary Eſtate, bringing what ſhe received on her Mar- 
Triage into Hotchpot: We, the Lord Mayor and Aldermen of the ſaid City of London, having heard 
the ſaid Parties, and their Counſel learned in the Law, do humbly certify your Lordſhip, that by the 
Laws and Cuſtoms of the City, if any Freeman's Child, Male or Female, be married in the Life-time 
of his or her Father, by his Conſent, and not fully advanced to his or her full Part or Portion of his 
or her Father's perſonal or cuſtomary Eſtate, as he ſhall be worth at the Time of his Deccaſe ; then 
every ſuch Freeman's Child ſo married, as aforeſaid, ſhall be excluded and debarred from having any 
further Part or Portion of his or their ſaid Father's perſonal or cuſtomary Eſtate, to be had at the Time 
of his Deceaſe, except ſuch Father by his Laſt Will and Teſtament, or ſome other Writing by him 
written, and ſigned with his Name or Mark, ſhall declare or expreſs the Value of ſuch Advancement ; 
and then every ſuch Child, after the Deceaſe of his or her ſaid Father, roducing ſuch Will or other 
Writing, and bringing ſuch Portion ſo had of his or her Father, or the Value thereof, into Hotchpot, 
Mall have as much as will make up the ſame a full Child's Part or Portion of the cuſtomary Eſtate 
his or her ſaid Father had at the Time of his Deceaſe ; notabi thſtanding ſuch Father ſhall, by any Wri- 
ting under his Hand and Scal, declare ſuch Child was by him fully advanced. Dated, c. 


4. A Freeman of London having advanced his Daughter with a 
Portion, and intending to exclude her from any further Share (on 
ſome Diſpleaſure taken againſt her) made his Will, and thereby re- 
cites, that he had advanced her with 300 J. and upwards, gives her 
five Shillings, and no more, and dicd ; and after his Death the ſaid 
Daughter brought a Bill to have the ſaid 3oo/. made up a Moiety 
of his Eſtate (he having no other Child, and the Cuſtom not ex- 
tending to Grandchildren,) and had a Decree accordingly ; for the 
Words and upwards, are Certum in Incerto, and not to be'regard- 
ed, tho' it was objected it might be 1000 J. or 2000/7. or any other 
Sum above 300 J. Decrecd Hill. 1704. between Bright and Smith. 

5. A Settlement of a real Eſtate on a Child is no Advancement, 
nor to be brought into Hotchpot. 1 Chan. Ca. 160. Neither does a 
Deviſe of a real Eſtate bar the Child of its cuſtomary Share of the 
Perſonal Eſtate. 2 Fern. 753. | 

6. If a Freeman of London advances a Child in Part by a Por- 
tion which is to be brought into Hotchpot, ſuch Portion or Advance- 
ment muſt be brought into the orphanage Part only. Per Lord 
Chancellor, Mich. 1685. between Beckford and Beckford, 1 Vern. 
345. 2 Vern. 281. S. C. decreed viz. that the Eſtate left by the 
Teſtator, ſhall be firſt divided into three Parts, ©iz. the Widow's 
third Part, the orphanage Part, and the Legatory or nr e 
Part, and then what the Children in Part 'advanced had received, 
ſhall be brought into the orphanage Part only, and not to increaſe 
the whole Eſtate ; and therefore, G eel 95 

7. If there be an only Child in Part advanced in the Father's Life- 
time, ſuch Child ſhall not bring her Part into Hotchpot, there being 

none 
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none in equal Degree with her; agreed between Fane and Bence, 
2 Fern. 234. 2 Fern. 630. 8. P. between Dean and Lord Dela- 
ware; and tho' there be a Widow, yet ſhe is to have her Third 
excluſive. 2 Vern. 754. S. P. for if it were to be brought in, it 
muſt fall again into the Child's Part. 

8. If a Freeman of London dies, leaving two Daughters and a 
Wife, and one of the Daughters dies, tho' after a Diviſion and Par- 
tition of the Perſonal Eſtate, yet the ſurviving Siſter ſhall have the 
Whole of the Orphanage Part. Per Lord Chancellor, Trin. 1713, 
between Leofes and Lewer. | | 

9. If a Child intitled to an orphanage Share dies before twenty- 
one, and unmarried, her Share will ſurvive to the Reſt of the Chil- 
dren, tho' ſhe makes a Will, and deviſcs it away at ſeventcen Years 
of Age. Per Cur, 2 Vern. 559. | 

10. But if a Man marrics an Orphan, who dies under twenty-one; 
her orphanage Part ſhall not ſurvive to the other Children, but ſhall 
go to the Husband. Between Fouke and Leten, 1 Fern. 88. 

11, If a Man marries a City Orphan, and her Portion is in the 


Chamber of London, and he dies before her Age of twenty-one, this 


ſhall not be looked upon as a Depoſitum for the Husband, but as a 
Debitum or Choſe in Action, which he not having taken out, or re- 
duced into Poſſeſſion, muſt ſurvive to the Wife. Au. Pheſant's 
Caſe, 2 Vent. 340. 1 Chan. Ca. 181. $.C. 

12. If the Daughter of a Citizen of London marries in his Life- 
time againſt his Conſent, unleſs the Father be reconciled to her be- 
fore his Death, ſhe ſhall not have her orphanage Share of his Per- 
ſonal Eſtate; and it would be unreaſonable to take the Cuſtom to 
be otherwiſe. Hill. 1 & 2 Fac. 2. between Foden and Howlett, 
1 Fern. 354. Per Lord Chancellor. ER 


(E) Concerning the Widow of a Freeman, and 
what ſhall be a Bar of her cuſtomary Share. 


1, IF a Freeman of London dies without Iſſue, his Widow ſhall 
have her Widow's Chamber, and a Moiety of the Reſt of the 
Perſonal Eſtate; and as to the other Moiety, ſhe may plead herſelf 
Adminiſtratrix to her Husband, and a Proviſo in the Act of Diſtribu- 
tions, that it ſhould not prejudice the Cuſtom of London, and the 
Plea will be allowed. Hill. 1682. between Matthews and Newby, 
1 Fern. 132. But ©. as to this laſt Point, for the Proviſo in the Act 
extends only to the cuſtomary Share ; and therefore the dead Man's 
Share muſt be divided according to the Statute of Diſtributions. 

2, A Freeman of Londos having no Children, made his Will, 
and thereby deviſed a Chattel-Leaſe to one, and all his Books to an- 
other, and as to all the Reſt of his Eſtate, conſiſting in Money, 
Goods, Mortgages and Credits, h2 gave the yearly Profits and Be- 
nefit thereof to the Plaintiff, his Wife, for Life, by quarterly Pay- 
ments; and directed his Executors, out of his Eſtate, to pay the 
Plaintiff's Funeral Charges after her Death, and deviſed to her the 
Uſe of his Plate, Oc. during her Life, and directed that his Stock 
and Eſtate in the Hands of one J. C. ſhould remain there during his 
Wife's Life, and the Product paid to her for her Maintenance, and 
deviſed ſeveral particular Legacics ; and after the Death of his Wife, 

3 | deviſed 
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deviſed over the Surplus and Reſidue. to his Brother's Children; on 


a Bill brought by the Widow, it was decreed at the Rolli, that by 
the Cuſtom of London ſhe ſhould, have her Widow's Chamber, 
and one intire Moiety of the Perſonal Eſtate, after Debts paid, as 
well of the Leaſe and Books which were ſpecifically deviſed away, 
as of all the Reſt and Reſidue of his Eſtate, by the Cuſtom © 
the City of London, and ſhould have the Benefit of the other 
Moiety for Life, by the Will 3 and decreed an Account accord- 
ingly; which Decree was confirmed upon an Appeal to the Lords 
Commiſſioners. Mich. 1689. between Vebb and Mebl, 2 Fern. 110. 
3. J. V. a Freeman of London, on a Treaty of Marriage with 
M. P. a Widow, who had a conſiderable Fortune and ſeveral Chil- 
dren, agrees that he ſhould have only 6001. of her Fortune, and the 
Reſidue to be ſettled for her ſeparate Uſe, and after her Death, for 
the Benefit of her Children ; and accordingly an Indenture was pre- 
pared and executed before Marriage, whereby ſhe, with his Aſſent, 
aſſigns over her Fortune to Truſtees, in Truſt, that ſhe ſhould re- 


ceive the Profits of it for her own ſeparate Uſe during her Life, and 


after her Death that the ſame ſhould go and be divided equally a- 
mongſt her Children; and J. V. in Conſideration of the intended 
Marriage and Marriage Portion of 600/, makes a Settlement on her, 
and at the End of the Deed covenants, that if the ſaid M. P. ſhould 
ſurvive him, then .his Exccutors ſhould pay and deliver to the ſaid 
MM. P. Goo l. out of his Perſonal Eſtate; the Marriage takes Effect, 
J. V. dies without Iſſue; and it was inſiſted upon, that the Widow 
was intitled to this 600 J. in the firſt place, purſuant to the Marriage 
Agreement, and to a full Moiety of the Perſonal Eſtate, as his Wi- 
dow, by the Cuſtom of London; but the Maſter of the Rolls held, 
that the Agreement mentioning him a Citizen of London, ſhews 
that the Cuſtom might well be in View at that Time, and that 
this Compounding for 600 J. in all Events, exempted her out of 
the Reaſon of the Cuſtom ; and decreed accordingly. Hill. 1711. 
between Jhithill and Phelps, vide Letter (B) Caſe th, &. P. 

A Widower and a Widow being about to intermarry, and ha- 
ving only Perſonal Eſtate, by Articles made before Marriage agreed, 
that in Caſe the Husband ſurvived, he ſhould have 2000/. only out of 
his Wife's Perſonal Eſtate, and the Reſt to be at her Diſpoſal, Gc. 
and in Caſe the Wife ſurvived, then ſhe was to have 2000/7. out of 
the Husband's Perſonal Eſtate, without ſaying 072/, or no more; the 
Husband being a Freeman of London died, and his Wife brought 
her Bill for an Account of his Perſonal Eſtate, over and above the 
2000). and to be let into her cuſtomary Share thereof; but it was 
decreed, that the equal Conſtruction of theſe Articles, muſt be, to 
exclude the Wife from any further Share out of the Eſtate; and tho 
the Words were not ſo full to exclude her; yet the Intent of the Ar- 
ticles appearing to be a mutual reciprocal Agreement between them 
for ſettling each other's Claim, . ought not to be extended larger 
on one Side than on the other; and therefore the Wife muſt have 
only the 2000 J. Decreed Mich. 1714. between Port, and Lee. 

5. On a Treaty of Marriage between the Defendant and her 
late Husband, Edmund Waterſon, deecaſed, Indentures of Leaſe 
and Releaſe, by Way of Settlement, were executed; whereby in 


Conſideration of the intended Nees, and 20004, Marriage- Por- 


tion, 
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tion, Lands to the Value of 2008, per Ann. were limited to the De. 
fendant for Life, for her Jointure, and in full of all Dower and Title 
of Dower to any Lands Tenements or Hereditaments, whereof or 
wherein her ſaid intended Husband was or ſhould be ſeiſed of any 
Eſtate of Inheritance during the Coverture between them; and in 
the Releaſe, William Waterſon, Father of Edmund, covenanted, 
that in Caſe Edmund ſurvived him, that then all his Real and Per. 
ſonal Eſtate, whereof he ſhould die ſeiſed or poſſeſſed, ſhould de- 
ſcend and come to Edmumd, his Heirs, Executors and Adminiſtrators; 
the Marriage takes Effect, William Waterfon dies; whereby fome 
Real Eſtate and a conſiderable Perfonal Eſtate came to Eduund; 
then Edmund makes his Will, and having no Iflue, deviſes 500 }, 
to his Wife, and ſome other Legacies, and deviſes the Refidue of his 
Perſonal Eſtate to be laid out in a Purchaſe, to be ſettled on the 
Plaintiffs, Bonrells, who were his Nephews, and makes the Plaintiff, 
Atkins, his Executor and dies; and the Bill was brought againſt the 
Widow for a Diſcovery and Account of the Perſonal Eſtate, and that 
it might be laid out in a Purchaſe, and ſettled purſuant to the Di- 
rections in the Will. The Widow inſiſted by her Anſwer, that her Huſ- 
band was a Freeman of London, and that he dying without Iflue, 
ſhe, as his Widow, was intitled to a Moiety of his Perſonal Eſtate, 
as her cuſtomary Share; and whether ſhe were ſo intitled, or not, 
was the ſingle Queſtion. For the Plaintiffs it was urged, that ſhe was 
not, for that by this Settlement ſhe was provided for already ; and 
by the Cuſtom of London, where the Widow is compoumded with, as 
they call it, ſhe cannot be let in to any other Part of her Husband's 
Perſonal Eſtate; that this was founded on very good Reafon, that 
the Wife might not depend for Subſiſtence on the Caſualties of 
Trade and other Contingencies, whereto the Perſonal Eſtate might 
be liable ; and therefore, ſince ſhe had in all Events fecured herſelf 
of a Proviſion, and taken ont ſo much from the Husband's Power of 
diſpoſing of, ſhe ought to reſt ſatisfied with that Proviſion, that if 
this had not been intended in full of her cuſtomary Part, there 
would have been negative Words, or ſome Proviſo in the Settlement, 
that it ſhould not extend to exclude her of her cuſtomary Share; 
that the Perſonal Share was under Conſideration, as appears by the 
Covenant concerning the Diſpoſition of it, in Caſe the Husband ſur- 
vived his Father; and therefore the Proviſion being general muſt be 
intended to be compleat, and to'exclude her from any other ; and 
on this Side were cited ſeveral Caſes wherein a Compoſition with the 
Wife has been held a Bar of her cuſtomary Share: On the other Side 
it was argued, that ſhe ought not, by this Settlement, to be ex- 
cluded from het cuſtomary Part; that if no Settlement had been 
made, ſhe would, on her Martiage, have been intitled to her Dower 
at Common Law, out of the Real Eſtate, and to her cuſtomary 
Share out bf the Perfonal Eſtate; that this Jointure came only in 
Lieu of Dower of the Real Eſtate, and that by the Act of Parlia- 
ment 27 H. S. and therefore could be no Recompence for her cuſto- 
mary Share of the Perſonal Eſtate; that ſhe was intitled to one by 
the Common Law, and to the other by the Cuſtom; and a Recom- 
pence provided for one of them only, could be no Recompence for 
the other, which ſhe claimed by a diſtinct independent Title; that 
there being no negative Words in the Deed made it the Stronger; 

| that 
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that they did not intend to exclude her of her cuſtomary Share!” - 


and therefore it was tied up barely in Bar of her Dower and Title 
of Dower; and ſuppoſe by the Settlement there had been a Proviſion 
for her out of the Perſonal Eſtate only, and that had been expreſſed 
to be in full of her Share of the Perſonal Eſtate, would that have 
excluded her from her Dower of the Real Eſtate? no more ought 
this Jointure, which goes only in Bar of her Dower of the Real E- 
ſtate, be conſtrued to exclude her from her cuſtomary Share of the 
Perſonal Eſtate ; and the Entries in the City Books miſt be intended 
where the Compoſition (as they call it) was only out of the Perſonal 
Eſtate; and as to the Caſes which have been in this Court, they ate 
all to this Purpoſe. My Lord Chancellor ſaid, he thought the 


Reaſon of the Caſe very ſtrong for the Deferidant, bat that this 


Point might be ſettled in a proper Way, deſired to have the Cuſtom 
certified, whether ſuch Jointure before Marriage being limited to be 
only in Bar of her Dower, ſhould preclude her likewiſe of her cuſto- 
mary Shate ; afterwards the Cuſtom was certified to be, That where 
a Fyteman, before Marriage, makes a Settlement on his intended 
Wife; aud the ſame is thereby declared to be in full Lien and Bar 
of- hey Share of his Perſonal Eftate, that ſbe is thereby barred to 
claim any of his Perſonal Eftate after his Death; bit "if the ſame 
were expreſſed to be in Bar only of Dower, or Third of Lindt, 
Tenemehts and Hereditaments, they ſaid the ſume hat never been 


In Controverſy in this Court, nor had they any Cuftou conterning te 


It was Afterwards decreed to be no Bar of the' Euſtothary Share. 
Paſch. 2 Geo. 1. between Atkins and Water ſoᷣn. 
6. In this Caſe the Cuſtom of London was certified to be, that if 
a Woman, before her Marriage with a Freeman, accepts a Settle- 
ment out of his Perſonal Eſtate, without any Notice taken of the 
Cuſtom, this bars her of any cuſtomary Share of his Perſonal E- 
ſtate after his Death, if ſhe ſurvives; but te; this means only, 
that ſhe cannot ſingly and mecrly, by Virtue of the Cuſtom, claim 
any other Part; not that ſhe is thereby debarred from the Benefit 
of any Gift or Deviſe he thinks fit to make her. Tin. 1727. be- 
tween Lewen and Lewer. 


(F) Concerning the legatozy 02 dead Man's 


Share, what ſhall go out of it, and how it 


- ſhall be diſtributed, 


. , Citizen of London deviſed 700 J. for Mourning ; and the 
IA Queſtion was, Whether it ſhould come out of the whole E- 


ſtate, or only out of the legatory Part; for it was inſiſted, that if 


there had been no Directions by the Will, or if the Will had only 
directed, that the Expences of the Funeral ſhall not exceed ſuch a 
Sum, then the Deduction muſt have been out of the whole Eſtate: 
But per Curiam, Mourning deviſed by the Will muſt! come out of 
the legatory Part, and not leſſen the orphanage or cuſtomary Share. 
Mich. 1691, between Deakins and. Buckley, 2 Vern. 240. 

2. If a Freeman of London dics Inteſtate, leaving a Wife and 
Children, ene Third of his Perſonal Eſtate, and the Widow's 


Chamber muſt go to the Wife, and one other Third to the Children 


and 


* 
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"a the dead Man's Third muſt go according to the Statute of Di. 


ſtributions, 2iz. Two Thirds to the Children, and the other Third 
to the Wife, and that this dead Man's Third was not at all under 
the Controul of the Cuſtom; agreed on as an undoubted Rule. 
Trin. 1718. between Walſam and Skinner, 2 Fern. 559. F. P. 

3. If a Freeman of London deviſes Legacies more than the lega- 
tory Share comes to, the Legatees ſhall abate in Proportion; and if 
a Legacy be given to a Child, tho this ſhall go out of the legatory 
Part, and cannot go in Part of Orphanage ; yet if the legatory Part 
is not ſufficient, the Legatee muſt abate in Proportion. F/ide 2 Fern. 
754. 2 Vern. 111. | | 1 

4. A Citizen of London being poſſeſſed of a Perſonal Eſtate to the 
Value of 18000/. and having made a competent Jointure to his 
Wife on his Marriage, it was agreed, that he might diſpoſe of two 
Thirds of his perſonal Eſtate by his Will, vig. one third Part, which 


would have belonged to his Wife, had he not made a Settlement 


on his Marriage in Lieu thereof, by which Means her cuſtoma 
Part comes to be at his Diſpoſal; and one other third Part. which is 


the Legatory Part, which every Citizen may diſpoſe of by his Will; 


and having two Sons and two Daughters, he makes his Will, and by 
it deviſes two Thirds of his whole Eſtate to his Daughters, and one 
Third to his Sons; hercupon the Chamber of London would have 
diſtributed his Eſtate in this Manner: 1½, To make an equal Di- 
viſion of the cuſtomary Part, 242. of 6000/. amongſt all the four 
Children, which was 15001. a- piece, and then allot two Thirds of 
the Reſidue to the Daughters, and one Third to the Sons; fo that 
by this Diviſion each Daughter ſhould have only 5500 J. and each 
Brother ſhould have 3500 J. But the Lord Chancellor declared, that 
the Intent of the Teſtator did to him plainly appear to be, that his 
Daughters ſhould have two intire Thirds of his whole Eſtate, 
which is 60004, a- piece; and it was decreed accordingly. Paſch. 
1681. between Love and , 1 Vern. 6. 1 

5. In this Caſe it was held, that where a Freeman of London 
made his Will, and deviſed Legacies to his Children more than their 
orphanage Part would amount unto, without taking any Notice 
whatſocver of the Cuſtom, that theſe Legacies ſhall be a Satisfac- 
tion of their orphanage Shares, to which they were intitled by the 
Cuſtom in the Nature of a Debt, and that the Legacies. ſhall not 
come out of the teſtamentary or dead Man's Part, becauſe it is held 
in this Court, that they ſhall not' take both by the Will and the 
Cuſtom too ; but where ſuch Legacies are leſs than their orphanage 


Shares, whether they ſhall be pro tanto in Satisfaction, he was in 


great Doubt, and ſent it to the City to certify; though he ſeemed 
rather to think they ſhould, in that Caſe, take both, eſpecially if 
none of the Deviſes in the Will were thereby diſappointed. Thin. 
1729. at the Rolls, between Nicholls and Nicholls, © 


(G) Concerning the Cuſtoms of York. | 


1. [JF a Freeman of London dies in the Province of York, ſeiſed 
and poſſeſſed of a Real and Perſonal Eſtate, the Cuſtom of the 
City of London for the Diſtribution of his Perſonal Eſtate, ſhall pre- 


— 
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vail, and controul the Cuſtom of the Province of York. 2 Fern. 48; 
held clearly per Curia. 

2. Soif a f reeman of London dies in York, his Heir ſhall come in 
for a Share of the Perſonal Eſtate, tho by the Cuſtom of ork he 
is debarred thereof; for the Cuſtom of London, which follows the 
Perſon, ſhell be preferred to that of York, which is only local. Mich. 
1688. between Cholmely and Cholmely, 2 Fern. 82. per Curiam. 

3. If a Man within the Province of 7ork dies Inteſtate, leaving a 
Wife and no Child, the Wife ſhall have one Moiety of the Perſonal 
Eſtate by the Cuſtom, and the other Moiety being without the 
Cuſtom, ſhall be diſtributed atcording to the Act of Diſtributions, 
Decreed Trin. 1687. between Stapleton and Sherrard, 1 Vern. 465, 
134, 395, 432, FC. C. Se 

4. A Man who lived in the Province of 7ork died Inteſtate, ha- 
ving advanced all his Children in his Life-time; and it was held, 
that the Perſonal Eſtate which he died poſſeſſed of ſhould be ſettled 
according to the Act for ſettling Inteſtates Eſtates. Mich. 1683. be- 
tween Goodwin and Ramſden, 1 Vern. 200. Vide 2 Vern. 263. where 
a Perſon who was an Inhabitant of the Province of Y died Inte- 
ſtate, having before his Marriage made a Settlement on his Wife in 
Bar of her cuſtomary Share, and leaving Children; the: Queſtion 
was, how Diſtribution ſhould be made; but there is no Reſolution. 

5. The Inteſtate being an Inhabitant in the Province of Tork, left 
Iſſue a Son and a Daughter only, and no Widow; the Daughter had 
a Portion given her in Marriage in Lieu and full Satisfaction of 
what ſhe might claim by the Cuſtom of the Province of Tork; 
the Son was alſo advanced by a Settlement of Lands; and the Que- 
ſtion was, how the Eſtate ſnould be! diftributed ; for the Heir it 
was inſiſted, that now the Cuſtom of the Province of Tork is to 
be quite laid out of the Caſe, and the ſame Diſtribution made of 
the Eſtate as of any other Inteſtate's Eſtate, and by Conſequence 
the Daughter to bring her Portion into Hotchpor, but the Heir to 
have a full Share, without Regard to what Lands had been ſettled 
upon him: But per Cur), the Daughter muſt not bring back her 
Portion into Hotchpot, for that came in Lieu of her cuſtomary Part; 
and was the Price the Father thought fit to give her for the ſame. 
Trin. 1692, between Gudgeon and Ramſden; 2 Vern. 2744. 
6. An Inhabitant of York, having on his Marriage ſettled his 
Real Eſtate on himſelf for Life, Remainder as to Part on his Wife 
for a Jointure, Remainder of the Whole to his firſt and other Sons 
in Tail, Remainder to his own right Heirs; the Queſtion was, whe- 
ther the Son was thereby excluded by the Cuſtom of the Province 
of Tork, from having any Share of his Father's Perſonal Eſtate ; 
which Point being directed to be tried on an Iſſue at Law]; and it 
being found that he was thereby debarred, the ſame was decreed 
accordingly, Trin. 1700, between Conſtable and Cunſtable, 1 Vern: 
375+ 5 | ee Ba Be 
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E A XXIV; 
Decree. 


HITS | | | 3 e 
(A) Concerning the Drawing up and Jnrolling of De⸗ 
crees. | 
(B) Who are bound by the Decree. 
(C) Concerning Erro2 in the Decree. | 
(D) Concerning the Perfozmance and Execution of a 
Decree, 


(H Concerning the D:awing up and Jnrolling 
Sabatini Ws 


1. N the Drawing up a Decree, it is not ſufficient for the Ro- 
giſter to recite the Bill and Anſwer, and then add, that up- 
on the Reading of the Proofs, and hearing what was al- 
ledged on either Side, it was decreed ſo and ſo; but the 
Facts which were proved, and allowed by the Court as proved, 
muſt be. particularly mentioned in the Decree; otherwiſe if a Bill 
of Review be brought, thoſe Facts ſhall be taken as not proved; 
for clſe a Decree could not be reverſed by a Bill of Review. 1 
Hern. 214. 2 Chan. Ca. 161. S. P. nt . 105 ; 
2. A Decree being pronounced in Michaelmas Term, and the De- 
fendant dying ſoon after, on a Motion to have it inrolled, it was 
held by my Lord Chancellor to be a Thing often done; and that 
it was like a Judgment at Law, which, if pronounced before, may 
be entered after the Party's Death; and the Decree was inrolled ac- 
cordingly. 2 Chan. Ca. 227. Nel. Chan. Rep. 169. S. P. 3 Chan. 
Rep. 73. F. . a | 
3. So where a former Decree of Diſmiſſion being pleaded in Bar 
to a ſecond Bill, it was objected, that the Diſmiſſion and Decree 
could not be pleaded in Bar, becauſe the Decree was not ſigned and 
inrolled ; and if the Defendant would have it, that it was a Suit ſtill 
in Being, then the Plea was a Plea in Abatement only: But per Cur, 
Either that Suit was for the ſame Matter as the preſent, or not; if not, 
you ought to have moved to have had the Plea referred ; but if it is, 
4 | then 
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then that Suit is either depending or determined, and either Way is 
pleadable. Hill. 1684. between Pritman and Pritman, 1 Hern. 310. 
4. But if an Adminiſtrator obtains a Decree, that he, his Execu- 
tors or Adminiſtrators may redeem a Mortgage, and he dies Inteſtate 
before Inrolment of the Decree, ſuch Decree ſhall not afterwards 
be inrolled for the Benefit of his Adminiſtrator, for the firſt Admi- 


niſtrator's Title is gone. 2 Chan. Ca. 248. 


(z) Who are bound by the Decree, 


1. LL original Parties to the Suit, and likewiſe all thoſe who 
come in pendente lite, and are made Parties thereto by 
Proceſs, are bound by the Decree. 1 Chan. Ca. 3, 153. | 

2. If there are two Executors, and one of them by Decree is 
prohibited to receive any more Money, or meddle farther with the 
'Teſtator's Effects, and a Mortgagor to the Teſtator, who was pre- 
ſent at the Hearing and Pronouncing the Decree, afterwards pays 
the Mortgage- money to the Executor who had the Decree againſt 
him, he muſt pay it over again. 1 Fern. 57. 122, 8. C. But for this 
vide Title Notice, and what ſhall be a Lis Pendens. 

3. An Agreement by ſome Tenants of a Manor to incloſe or 
ſtint a Common, will be decreed in Equity, and ſuch Decree will 
bind two or three humourſome Tenants who oppoſe it. 1 Chan. 
Ca. 48. 2 Fern. 103. S. P. t ie 

4. So where a Bill was brought by ſome few Tenants of Grey- 
ſtock Manor againſt the Lord, to ſettle the Cuſtoms of the Ma- 
nor as to Fines upon Deaths and Alienations; and an Iflue was di- 
rected to be tried at Law, and found, that upon the Death of the 
Lord or Tenant, there was due an uncertain Fine, but not ex- 
ceeding a Twenty-penny Fine, that is, twenty Years old Rent; 
and upon Alienation of the 'Tenant, a Fine altogether uncertain 
and arbitrary; and it was inſiſted upon, that there being but ſome 
of the Tenants Parties to this Bill, the Reſt would not be bound 
by this Trial: But my Lord Keeper held they would; and he ſaid 
he remembred the Caſe of Nether Mierſdale, between Lord Ger- 
rard and ſome few "Tenants, and Lord Nottingham's Caſe in the 
Dautchy, concerning the Cuſtoms of Daintree Manor, for Grindin 
and Baking at the Lord's Mill and Bake-houſe, and ſaid in theſe 
and 3 all were bound, tho' only a few Tenants Parties; 
elſe where there are ſuch Numbers, no Right could be done, if all 
muſt be Parties, for there would be perpetual Abatements; and it is 
no Maintenance for all the Tenants to contribute, for it is the Caſe 
of all; and in the Exchequer and Dutchy it would certainly be 
ſo, and no Difference when it is here; and he cited Sir Milliam 
Boothlys Caſe in the Dutchy laſt Michaelmas Term, where a 
Bill concerning the Cuſtom of Grinding at the Lord's Mill was 
amended, and made to be on Behalf of the Plaintiffs and all the 
Reſt of. the Tenants; and as to the Objecion,: that the Courts of 
Exchequer and Dutchy are Courts of Revenue, and go by other 
Rules than ordinary Courts of Equity, he ſaid, that was of no 
Weight; and held, that all muſt, be boundichore as well as there, 
Mich. 1701. between Brown and Howard.. 


7 
8 
2 
8 
L's. a 
 -- 
2 
7. 
4 
TSF 
SY 
4g 
þ 
"7. 
WY © 
"4 
IX | 
Be. 
Hee; 
* 54 
"Bp 
Fin: 0 x 
5 
72 
: + 
x: 
2 
. 
<5 


; 
PA © 
75 
. 5 5 
F 
© 
55 
SI 5 
Su 
N 
Wy 
a 
Ws 
wu 


5, The 


5 


\ — — — 


Decree. 


5. The Plaintiff, being Vicar of the Pariſh of Mirꝶſworth in Der- 


byſhire, brought a Subpena in the Nature of a Scire Facias, againſt 
the Defendants, to enforce the Performance of a Decree made 
5 Car. 1. by which (amongſt other Things) it was decreed, that all 
the Miners within the ſaid Pariſh, as well for the Time being, as 
to come, ſhould pay the tenth Diſh of Lead Oar cleanſed; 657. to 
the Vicar of the ſaid Pariſh for the Time being, for Tithes, &c, 
the Defendants appeared to the Scire facias, and ſet forth, that 
they claimed not in Privity under any of the Parties to that De- 
cree, and that ſome of them were ſeiſed of Miner not then found 
out or opened, and that there had not been any Performance or 
Execution of the Decrce, and other Matters in Avoidance. 'The 
Court held, that the Decree extends to all Miners within the Pa- 
riſh for the Time being or to come ; ſo the Defendants are within 
the Letter, and exprefly bound by the Decree, and as long as the 


Decree ſtands in Force muſt obey. Mich. 1690. between Brown 


and Booth, 2 Vern. 184. 
6. If a Deviſce obtains a Decree to hold and enjoy the Lands 


againſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit a third Perſon gets an Aſſignment of a Mortgage 
made by the Teſtator, and then purchaſes the Equity of Redemp- 
tion of the Heir, having Notice that there was ſuch a Will,” the 
Purchaſer ſhall not be admitted to diſpute the Juſtice of the De- 
cree, nor to try at Law, whether the Will was not cancelled by the 
'Tcſtator. 2 Fern. 216. . 

7. But if a Mortgagee, after ten Vears Suit, four Reports, and 
two Trials at Law, obtains a Decree to forecloſe, and an Account 
is taken, Oc. yet ſuch Decree, (5c. will not hinder a ſubſequent In- 
cumbrancer from redeeming the firſt Mortgagee, neither ſhall he 
be concluded by the Account taken in the firſt Suit. 2 Fern. 663. 


(O Conterning Erroz in the Decree. / 


I, Motte aſſigned for Error in a Decree, muſt appear in the 
Decree it ſelf; for being inrolled, it is ſuch a Record as 
muſt be tried by it ſelf; but if a Fact be miſtaken at the Hearing 
and decretal Order, that may be rectified upon a Rehearing. 1 Chan. 
Cu. 54. Vide Bills of Review and Reverſal, Title Bill. 80 
2. If a Feme Sole exhibits a Bill, and during the Proceedings mar- 
ries, and no Notice is taken of it, but the Cauſe proceeds, and there is 
a Decree for the Defendant; this will not be ſufficient Cauſe to reverſe 
the Decree, being no Error appearing in the Decree, but a Matter 
which ſhould have been pleaded in Abatement, and of which the 
Defendant alone might have taken Advantage. 1 Chan. Rep. 23 1. 
3. So if a Mortgagor has a Decree againſt the Mortgagee to have 
a Redemption, and pending a Reference, the Suit abates by the 
Death of one of the Parties, Defendants ; but the Account . on 
87 4 


and the Maſter is attended by the Executor of the Party dyin 


makes his Report, which is confirmed and decreed; this, after 


twenty Years, ſhall not be ſufficient Error, fo as to intitle the De- 


viſee of the Mortgagor to a new Account, 30 Car. 2. between 
San and Hole, ene e 1 nn 


4 4. Sir 
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4. Sir George Downing brought an Appral in the Houſe of Lords 
from a Decree made in the Court of Chancery, by Conſent, ſug- 
veſting, that tho the Regiſter, in drawing up the Order, had drawn 
it as a Decree by Conſent, (and the Minutes were ſo too); yet be 
never did conſent to ſuch Decree, nor his Counſel neither; or if they 

did, it was without his Authority, and made Affidavit of it; but the 
Appeal was diſmiſs'd. Hill. 1699. between Dow#ing and Cage. 
FJ. John Grice, by Will, deviſes his Real Eſtate to his Wife for 

Life, and after to Thomas his Son, for nincty-nine Years, if he 
ſhould ſo long live, charged with the Payment of 500. a- piece to 
John and Thomas, the two eldeſt Sons of his Son Thomas, at their 
Age of twenty-one Years, and dies; afterwards John, the Grandſon, 
dies in 1694, an Infant, and Inteſtate; after, in 1698, Thomas the 
Father dies, without taking Adminiſtration to John his Son; and 
this Bill was brought to have an Account and Diſtribution of the 
Perſonal Eſtate of John Grite the Grandfather, Thomas the Fa- 
ther, and 7ohn the Son; and on hearing the Cauſe, the Court had 
decreed the 500 J. Legacy, deviſed to 70h the Grandſon, to be 
diſtributed among his Mother, Brother and Siſters, equally ; and a 
Bill of Review being brought to reverſe this Decree, the firſt Error 
aſſigned was, that on the Death of 7ohn the Grandſon, in the Life 
of Thomas his Father, his 500 J. Legacy veſted in his Father by 
the Statute of Diſtributions, tho he took not Adminiſtration to him, 
and therefore ought not to have been diſtributed as the Perſonal 
Eſtate of John the Grandſon, but as the Perſonal Eſtate of Tho- 
zung the Father, and then the Mother would be intitled to a Third 
of it; and it was admitted that it ought to have been ſo; but it was 
inſiſted that this Error did not appear in the Body of the Decree, as 
drawn up; for tho it was laid in the Bill, that the Grandſon died 
in 1694, and the Father in 1698; and that it is confeſſed in the 
Anſwer, they died about the Times in the Bill; yet the Defen- 


dants being Infants, their Admiſſion is not ſufficient, unleſs proved; 


and it ſhall be ſuppoſed it was not proved, becauſe, if it had, the 
Court cbuld not make ſuch a Decree, and the Proofs cannot now 
be referred to. On the other Side it was ſaid, taking the Facts to 
be, as it appears on the Decree, as drawn up and inrolled, it is 
a plain Error, and it muſt be ſo taken now; and the Queſtion is 
not at preſent, whether an Infant's Admiſſion be good, or not. My 
Lord Keeper held it an Error appearing in the Body of the De- 
Erce ; fo the Decree was opened. Triu. 1706. between Grice and 
Goodwin. 1 f 5 | 

6. There having been a Decree made for a very liberal Allow- 
ance for the Maintenance of an Infant out of a Truſt Eſtate, and not 
according to the 'Truſt ; upon a Rehearing, it was endeavoured to 
ſet aſide the Decree: But per Cur, where an Infant recovers. by 
Decree of the Court, the Court may, by the Approbation of the 
Infant's Relations, allot him a Maintenance, tho' no Proviſion in 
the Truſt for that Purpoſe ; and this founded on natural Equity; 
and tho' in this Caſe the Decree went beyond natural Equity; yet 
a Decree being made in it, we will not reverſe it, tho' poſſibly 
we would not have made the Decree, 2 Fern. 236, 
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(D) Concerning the Perfozmance and Execution 
. of a Decree. 


1. 1 Lord Chancellor for the Time being, will inforce the 
Execution of Decrees, tho made by a prior Lord Chan- 
cellortʒ and tho' they are alledged to be unreaſonable, yet will 
aſſiſt with the utmoſt Proceſs of the Court till they come regu- 
larly before him to be reverſed, 2 Chan. Rep. 1 27. 
2. If by Decree Mortgage-money is to be paid at a certain Time, 
yet in Caſe of inevitable Neceſſity, the Court may inlarge the Time, 
tho' the Decree be ſigned and inrolled. 1 Chan. Ca. 64. 

3. But where the Court had decreed, that either the Defendant 
ſhould pay a Sum of Mcney by a Time therein for that Purp ſe 
limited, or that in Default thereof, that the Plaintiff ſhould hold 
and enjoy the Lands charged therewith ; and a Writ of Exccu- 
tion of the Decree had iſſued, and an Attachment for Non-per- 
formance thereof; and upon the Return of the Attachment, the 
Defendant moved he might appear and be examined; and it was 
inſiſted he ought to be admitted thereto, for that he might ſhew 
that the Proceſs iſſued not regularly, or that he had paid the Mo- 
ney, or had a Relcaſe, Gc. But the Maſter of the Rolls ordered 
the Proceſs to go on, and would not admit the Defendant to ap- 
pear to be examined, unleſs he would give Security to perform 
the Decree. Mich. 1688. between Roper and Roper, 2 Vern. 91. 

4. The late Lord Allington's Eſtate was decreed to be ſold for 


Payment of his Debts and Legacies, and that all Parties intereſted 


ſhould join in the Sale; and accordingly the Eſtate (being about 
2000 J. per Ann.) was ſold to J. S. and Conveyances executed, in 
which there was a Covenant for farther Aſſurance; afterwards J. &. 
ſold away 1600 J. per Ann. of the Eſtate to another Perſon, and 
was conſtrained to deliver all the Deeds to him, ſo that he had 
none left to make out any Title to the 400 J. per Aunum, that re- 
mained unſold; and therefore moved the Court, that the Partics to 
the Conveyance to him, might be ordered to execute a Duplicate 
of the Conveyance to be kept by him ; they refuſing to do ſo on 
the firſt Motion; My Lord Keeper ſaid, he looked upon it to be 
within the Covenant for further Aſſurance ; and ordered that a 
Duplicate ſhould be executed, but that it ſhould be indorſed on 
it, that it was only a Duplicate; but the Matter being moved 
again by the other Side, the Order was diſcharged ; for that the 
Decrce being once executed, the Court had no more to do in it. 
Mich. 1700. between Napper and Lord Allington. 

That a Decree is equal to a Judgment, and to be paid accordingly 
in a Courſe of Adminiſtration, vide Title Creditor and Debtor ; that 
the Benefit of it ſurvives to the Miſe, vide Title Baron and Feme. 

I 


CAP. XXV. 


Drevs, and other Writings. 


(A) Who is obliged to pꝛoduce them, to whom, and up- 
on what Terms, and how they are to be kept. 

(B) Of ſuppzeſſing and cancelling Deeds and Writings, 
and the Confequence thereof, | 

(C) Deeds, and other Inſtruments entered into by 
Fraud, &c. in what Caſes to be relieved againſt. 


(D) Defect in a voluntary Deed, in what Cafes aided 
in Equity. | wil | 


(A) Who is obliged to pꝛodute them, to whom, 
2 upon what Terms, and how they are to 
e kept. 


1. TTME Plaintiff was a Remainder-man in Tail in a vos 
luntary Settlement, and the Bill was for a Diſcovery 
of the Deed; but it appearing to the Court, that the 

| Intail was diſcontinued, the Court would not relieve 

the Plaintiff, Hill. 1688. between Kelly and Berry, 2 Vern. 35. 
Vide Bills of Diſcovery, Title Bill. | 
2. So where a Bill was cxhibited to diſcover an anticnt Deed of 

Intail, alledged to be in the Defendant's Hands, and the Defendant 

pleaded a Conveyance made to himſelf of the Eſtate in Queſtion 

and that, if there was any ſuch Intail, the ſame was diſcontinued; 
and the Court allowed the Plea, and ſaid, they would not aid the 

Iue in Tail againſt a Diſcontinuance, tho by a voluntary Convey- 

ance. Paſch. 1688. between Bance and Phillips, 2 Fern. 50. 

Where Affidavit muſt be made, that the Party who prays a Diſco- 

very of a Deed, &c. has it not in his Poſſeſſion, cide Title Afida- 

vit, Letter (A). 1 bes 
3. If an Heir at Law brings a Bill for Deeds and Writings againſt 
the Widow of his Anceſtor, he muſt eſtabliſh her Jointure, though 
it was made after the Marriage, and not purſuant to any Marge 
rticles 
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mn. 


Articles, but purely voluntary. 1 Fern. 479, 480, per Curiam, vide 
2 Chan, Ca. 4. | 
wn A. 80 55 a Bill againſt one who was Aſſignee of a Leaſe, and 
charged, that the Defendant knew that the Leaſe was expired, and 
that the ſame did appear by Writings in his Cuſtody. The Defendant 
leaded that he was Purchaſer of the Leaſe, and that at the Time 
of the Purchaſe he was informed, that there were fifty-ſeven Years 
to come in the Leaſe, and therefore gave after the Rate of nincteen 
Years Purchaſe for it; and the Plea was allowed. 2 Fern. 255. 
5. A Bill was exhibited far a Diſcovery; whether in a Mortgage 
made by 4. to B. which had been aſſigned to the Defendant, there 
was not ſome Truſt declared for the Benefit of the Plaintiff, The 
Defendant, by Anſwer, denied there was any Truſt declared for 
the Plaintiff; and the Anſwer being replied to, the Queſtion at the 
Hearing was, whether the Defendant ſhould be obliged to produce 
the Decd; and the Lord Keeper ſaid, he would not oblige him ; 
for by this Mcthod all Purchaſers might be blown up. But the 
Reporter adds a O. tamen. 2 Vern. 463. For this vide how far 
Purchaſers without Notice are favoured, "Title Purchaſe. 
6. If there be a Deed of Settlement, under which two Perſons 
(a) Ifa Man claim, the Court will (a) order it to be brought into Court for its 
id of Gs Cuſtody, and both Partics to uſe it as they have occaſion, 


Lands in Fee 


hath divers and take Copies of it; if they pleaſe. 2 Chan. Ca. 42. | 


Charters g : Fi 
Deeds and Evidences, and maketh a Fcoffment in Fee, either without a Warranty, or with Warranty 


only againſt him and his Heirs, the Furchaſer ſhall have all the Charters, Deeds and Evidences, as in- 
cident to the Lands & ratione Terre, to the End he may the better defend the Land himſelf, having 
no Warrauty to recover in Value; for the Evidences are as it were the Sinews of the Land, and the 
Feoffor not being bound to Warranty hath no Uſe of them; but if the Feoffor be bound to Warranty, 
ſo that he is bound to render in Value, then is the Defence of the Title at his Peril; and therefore the 
Feoffee in that Caſe ſhall have no Deeds that comprehend Warranty, whereof the Feoffor may take 
Advantage ; alſo he ſhall have ſuch Charters as may ſerve him to deraign the Warranty Paramount; 
alſo he ſhall have all Deeds and Evidences which are material for the Maintenance of the Title of the 


Land; but other Evidences which concern the Poſſeſſion, and not the Title of the Land, the Feoffes 
ſhall have them. Co. Lit. 6. 4. 1 Co. 1, 2. | 


7. 4. on the Marriage of his Son, ſettled ſeveral Lands in this 
Manner, iz. as to Part, to the Uſe of himſelf for Life, and after 
to the Uſe of his Son ſor Life, then to. his firſt and other Sons in 
Tail, and for Want of ſuch Iſſue, to the Uſe of the Plaintiff, who 
was his Brother, and his Heirs; and as to the other Part of the 
Lands, to the Uſe of the Son for Life, and after to the Uſe of the 
Wife for her Jointure, then to the firſt and other Sons in Tail; and 
for Want of ſuch Iſſue, to the Plaintiff and his Heirs; the Son and 
Wife died without Iſſue in the Life-time of A. and after their Deaths 
A. got the Settlement and cut it in Pieces; but the Counterpart 


was intire, and in the Hands of A. and the Bill was brought to diſ- 


cover it, and have it preſerved; and the Counterpart being con- 
feſſed in the Anſwer, the Plaintiff obtained an Order at the Rolls 
to have it brought into Court; and a Motion was made to have 
that Order diſcharged, for that the Remainder to the Plaintiff was 
meerly voluntary, and therefore he ought not to have any Aid 
from a Court of Equity; but the Court would not diſcharge the 
Order, but made the Dced be brought into Court, there to remain, 
and thereby hinder 4. from ſelling the Eſtate from the Plaintiff, 
Trin. 169 1. between Brookbank and Brookbank. 
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() Of tuppꝛelling and cancelling Deeds and 


Writings, and the Conſequence thereof. 


. Suppreſſed a Marriage- Settlement, by which a Remainder 
| in Tail Male was limited to the Plaintiff's Father; and all 
the prior Eſtates being ſpent ; upon Proof made, that the Settlement 
came to the Defendant's Hand, and that he had confeſſed it in An- 
ſwer to a former Bill, tho' he now denied it; the Maſter of the 
Rolls decreed the Plaintiff ſhould hold and enjoy the Eſtate, and 
this Decree was confirmed by my Lord Keeper. Trin, 1700. be- 
tween Eyton and Eyton, 2 Vern. 380. 

2, So where a Perſon confeſſed, that he in a Paſſion had burnt his 
Marriage-Articles; but it being made appear, that he produced them 
at the Execution of a Commiſſion ſubſequent in Time to the Day on 
which he pretended to have burnt them, he was committed to the 
Fleet, until he ſhould produce them; and altho' he afterwards made 


Oath he had them not, and could not produce them, and that it was 


inſiſted for him, that altho' the Burning of the Articles was a great 
Miſdemeanor, yet a Man was not to ſuffer perpetual Impriſonment, 
becauſe he could not do what was impoſſible for him to do; yet he 
could not be diſcharged until he had conſented to admit the Articles 
were to the Effect in the Bill. Trin. 1706. between Sampſon and 
Ramſey, 2 Vern. 561. vid. 1 Chanc. Ca. 292, 293, F. P. 

3. If 4. on his Marriage with B. ſettles Lands on her for a Join- 


ture, which were ſubject to an Intail, and C. the Brother of A. is privy 


to the Intail, and ingroſſes the Jointure-Deed, and has the Deed of 
Intail in his Cuſtody, and owns that he cancelled it, being under an 
Apprehenſion that 4. would dock the Intail, and A. deviſes the Inhe- 


ritance to J. S. and dies without Iſſue, tho C. recovers in Ejectment 


on the Deed of Intail; yet Equity will decree the Widow her Join- 
ture; but J. S. being a voluntary Deviſee, can have no Relief. Mich. 
1691. between Rawe and Pole, 2 Vern. 239. decreed and affirmed 
in the Houſe of Lords. Vid. Title Notice. 


(O) Deeds, and other Inſtruments entred into 


by Fraud, &c. in what Caſes to be (a) re- 
lie ved againſt. 5 
I. A For 300/. granted to the Defendant B. a Rent Charge of 


2» zoo l. per Anu. out of Lands in Irelaud of 1000 J. per Ann. 
to hold to B. and his Heirs, to commence from the firſt Michaelmas 


or L,ady-Dap, after the Death of 4. without Iſſue Male, with a Pro- 


viſo, if the ſaid 4. had any Iſſue Male, who ſhould attain the Age of 


twenty-one Years, the Grant ſhould be void; 4. died without Iſſue, 


and on a Bill to be relieved againſt this Rent-charge, the Court de- 
creed a Reconveyance or Leaſc thereof on Payment of the 300 J. and 
Intereſt; it appearing in the Cauſe by Proof, that 4. was young and 
neceſſitous, and had lived an idle diſſolute Life, and that the De- 
baucheries, in which B. was often a Companion with him, would 
ſoon end his Days; that he made this Bargain without the Advice of 

XX any 


(a) For this 
vid. Title 4 
greements. 


— 
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any Friends or Counſel of his own; and that he was utterly incapa- 
ble of getting Children, as appeared by the Oaths of his Surgeons. 
Paſch. 1684. between the Earl of Ardglaſſe and Muſchamp, 1 Vern, 
237. 
5 But where J. had an Inn in Newcaſtle deſcended to him, 
which was let at 64 J. per Ann. but ſubject to a ſmall Mortgage, and 
A. being very Poor, was inveigled to ſell it for 80 J. and afterwards 
brought a Bill to be relieved, but was diſmiſſed: My Lord Chan- 
cellor declaring, that tho' the Bargain was not a fair one; yet as it 
was not attended with ſtrong Badges of Fraud, there could be no 
Relief againſt it. Mich. 1702. between Mood and Femwick: 

3. If a Bond be entred into by Force and Terror, but ſo as not to 
make it Dareſs, the Court may relieve againſt it, at leaſt not ſuffer 
it to be carried into Execution in Equity. 2 Perm. 497. per Gariam, 

4. A Man poſſeſſed of a Leaſe for three Lives of a Rectory, devi- 
ſed the Rectory by his Laſt Will ; but that being void, it came to 
his three Daughters, as Coheirs and ſpecial Occupants : There being 
a Suit in Chancery, the Husband of one of the Datighters, fearing 
to be in Law, and being made to believe that he ſhould be forced to 

y the Colts, releaſed the Arrears that ſhould be coming to him for 
bi Share of the Rectory to the other Siſters, who were to bear the 
Charge of the Suit; and his Share of the Arrears amounting to 1000/7, 
the Releaſe was ſet aſide, it being a Miſapprehenſion in him. Hill. 
1681, between Gee and Spencer, 1 Fern. 32. vid. 1 Vern. 20. where 
it is declared by my Lord Chancellor, to be the conſtant Rule in E- 

(% 4. had a quity, to avoid (a) a Releaſe, where there is Suppreſſio Veri, or 
Judgment of Suggeſtio Falſi. | 


6000 I. a- 

againſt B. B. gu ve 4. 4 Legacy of 51. and died, 4. on Receipt of this 5 J. gave the Executor of B. a 
Releaſe in this Manner: 1 acknowletige to have received of C. 5 J. left me as a Legacy by B. and do releaſe to 
him all Demands which I againſt bim, as Executor of B. can have, for any Matter whatſoever ; and it was ad- 


judged, that the Generality of the Words, All Demands, ſhould be reſtrained by the particular Occa- 


ſion mentioned in the former Part thereof, viz. the Receipt of the 5 7. Legacy, and ſhould not be a 
Diſcharge of the Judgment. Paſch. 1 V. & M. between Knight and Cole, 1 Lev. 101. adjudged. 


(D) Defett in a voluntary Deed, in what Caſes 
aided in Equity. 


1. A Having two Nephews, who were his Heirs at Law, by Con- 
* veyance executed in his Life- time, ſettled all the Lands to 
the Uſe of himſelf for Life, Remainder to his Iſſue, if he ſhould 
happen to have any, Remainder to his Nephews ; but in the Enu- 
meration of the Particulars of the Lands, a Miſtake was made ; 
but the Conveyance being meerly voluntary, the Court refuſed to 
amend it, but left the Lands to defcend equally between them. 
1 Fern. 37, 38. | 
2. But if a Man makes a voluntary Settlement as a Proviſion for 
his younger Children, and for their Maintenance, ſuch voluntary 
Conveyance ſhall be ſupplied and made good in Equity. 1 Fern. 40. 
vid. 2 Fern. 475. That if there are two voluntary Deeds or Con- 
228 the Firſt ſhall prevail: And vid. Title Agreements, Let- 
ter (C. 


* 0 „* 3 r 
FFP SD, 4 9 N 
5 -— UM $ - 88 WAR p 3 
e 3 n r 
5 * N * F 6 1 


a 4 W K REES 
E 


W 
ALS Sn Ee * 
ha * * 


. 
” 4 . * " p _ K N F "A 1 ey N : RP £ 1 Wen oy „ 8 a 9 8 2 4 © 2 - 9 2 3 rn 6 4y 2 f * 
* by - ** a * I — 7 3 y * . renne, a. + 
"= 9 5 7) ] ]²ð]“!1utů ð ))) y 
5 4 LIT BO 08 g 3 DD Zan * 1 . . 1 3. 4 ACS 2 TI 5 ; 
SBI ID . En 2 eee n * * ** wo . 
7 


n 


8 r 


* * Ras A * 2 © e's: ” 7 * wad Y I * N 
J ͤ F = SE r 4 
PN 7 F 2 LANE. 2 8 
* 2 2 Re > 0 _ __ - N =p n 8 |? Nr W p . py 5 1 \ * F 
8 2 wet oe * Fr £5 ab : WT 3 . 8 F Sg 4 2.4 | ahn A „ re 


171 


Itviles. 

(A) Of Deviſes, by whom and to whom. 

(B) 8 Eſtate oz Jntereſt in the Deviſoꝛ may he 
diſpoſe. 

(C) What Moꝛds paſs a Fee in a Mill. 

(D) Cahat Moꝛds paſs an Eſtate⸗tail and foz Life. 

(E) Of Executozy Deviſes of Lands of Inheritance, 

and here of Contingent Remainders and Croſs Re- 
mainders, as far as they relate to this Place. 

(F) Of Executozy Deviſes of Leaſes foz Pears, and here 
of the Limitation of the Truſt of a Term, as far as it 
relates to and agrees with the Deviſe thereof, 

(G) Of Terms foz Pears and incertain Intereſts by 
De biſe. 

(H) Of Deviſes by Implication. 

(1) Of Deviſes of Lands foz Payment of Debts, 

(K) Of Deviſes of Things Perſonal, as Goods, Chat⸗ 
tels, &c. by what Deſcription, and to whom good, 

(L) Where a Deviſe ſhall be in Satiskaction of a Thing 


due. 


Iſt, By deviſing what the Law already gives, or what the Policy 
of the Law will not admit. 
2dly, By Uncertainty in the Deſcription of the Thing deviſed, 
3aly, By Uncertainty in the Deſcription of the Perſon to take. 
41105 By the Deviſee of Lands dying in the Life-time of the 
cVuOr,. 


What Circumſtances are Neceſſary by the 32 & 34H. 8. & 29 Car. 2. 
what ſhall be a Revocation and a New Publication, vide Tit. Vill. 


6 4 8 a 4 . 8 _—_—_ _ ct ct... tit. At 


(A) Of Deviſes, by whom and to whom, 


Parliament, may (a) make a Will, and in every Thing act (a)By34&%;5 
as a Feme Sole, as if the Husband was dead. Trin. 1689. H. 5. it is de- 


1. \ Wife, whoſe Husband is baniſhed for his Life by Act of 


clared in ex- 


between the Counteſs of Portland and Prodgers, 2 Fern. gre, words, 


104. that a De- 
viſe of any 


Manors, Lands, Ec by a Feme Covert, Infant, Idcot, or von Compos, is not good; that ſuch only, 


who 
haye 


þ I72 | Dewiſes. 


have a ſound 1 og. and the Legatees under the Lady Sandy's Will, whoſe Husband 


—— ang was ſo baniſhed, were decreed their Legacies. 


deviſe, vid. 6 | i 3 | | 
Co. 23. a. Cro. Fac. 497. and that it is not ſufficient that they be able to anſwer to familiar and uſual 
Queſtions. If a Man makes a Will in his Sickneſs by the over Importunity of his Wife, to the end he 
may be quiet, this ſhall be ſaid to be a Will made by Reſtraint, and ſhall not be good. Styl. 427, 


% The Hu 2. A Feme Covert Executrix cannot deviſe any of the Goods which 
rages Of ſhe hath as Executrix, without the Aſſent of the Husband or his 
by Covenant (Y) Agreement after. 1 Roll. Abr. 608, 


or Bond to | 

ermit his Wife by Will to diſpoſe of Legacies, &c. and this will be ſuch an Appointment as the Huf. 
— will be bound to perform, Cro. Eliz. 27. Cro. Car. 219, 376, 597. but it does not operate as a Will, 
neither ought it to be proved in the Spiritual Court. 1 Mod. 211, 212. For the Property paſſes from 
him to her Legatee, and it is his Gift. 1 Mod. 211, per Curiam. If he once aſſents, he cannot after 
diſſent; and where he is bound by Agreement to let her make a Will, his Conſent ſhall be implied till 
the Contrary appears; and what ſhall be a ſufficient Evidence to an Aﬀent, vid. 2 Med. 172, 173. What 
Religious Perſons were diſabled from making a Will, vide Roll. Abr. 608. 


3. If a Feme Covert makes and publiſhes her Will, and deviſes 
Land by it, and her Husband dies, and then ſhe dies, the Deviſe is 
void becauſe the Conſummation is founded upon the Making and 
Publiſhing, which are void Acts. Plow. 344. 


4. So if one, being under the Age of 21 Years, makes his Will, and 


| thereby deviſes his Lands, and after attains the Age of 21 Years, and 
(c) For this, dies without making any new Publication thereof, this Deviſe is (c) 


vid. And. 132- void. Mich. 15 Car. 2. between Herbert and Forbale, 1 Sid. 162. 


3 agreed per Curiam, upon a Trial at Bar. ö 
(4) Some 5. But an Infant Male at the (4) Age of Fifteen, or Female at 
Books men- Twelve, if proved to be of Diſcretion, may make a Will of their 


of 5 Perſonal Eſtate, and it ſhall be good; agreed by Counſel, and admit- 


that an In- ted by the Court. 2 Fern. 469. 

ant ma | 

— his Teſtament, and conſtitute his Executors for his Goods and Chattels at 18. Co. Lit. but as 
the Commom Law hath appointed no Time, it therefore depends wholly on the Spiritual Court. 2 Med. 
315. per Curiam ; and it was ſaid, that they ſometimes allowed Wills made by Perſons of Fourteen 
Years of Age; but however it being a Matter within their Juriſdiction, the Courts of Lay will not in- 
termeddle. 2 Mod. 315. 2 Fones 210. 


6. Tenant in Tail to him and the Heirs of his Body, with the 
Reverſion expectant in Fee, cannot deviſe the Land in Fee to an- 
(e) Becauſe other, though he dies without Iſſue. 31 A0. 3. (e) adjudged. Onare 


at Common ; 

Law it vas Rationem. 
only a Poſſi- | 

bility, and not grantable or deviſeable ; but whether ſuch a Reverſion could be deviſed by Parol with- 
in * 3 vid. Styl. 409, 410. Dubitatur, and there ſaid, that the Statute of Weſtminſter 2. helped 
not the Cuſtom. | EY 


7. Tenant in 'Tail may deviſe Lands to a Charity, and ſuch De- 
viſe ſhall be good, tho' there was neither Fine levied, or Recovery 


decreed, 
8, If there be two Jointenants of Lands, and one of them devi- 
' ſes that which belongs to him, and dies, this is a void Deviſe, and 
the Deviſee takes nothing, becauſe the Deviſe does not take Effect 
till after the Death of the Deviſor; and then the Surviving Jointe- 
nant takes the whole by a prior Title, viz. from the firſt Feoff- 
ment; but in this Caſe, if the Deviſor ſurvives the other Jointe- 
nant, then the Deviſe is good for the Whole, becauſe he being the 
ſurviving Jointenant has the whole by Survivorſhip, and then ns 

4 Wor 
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ſuffered of the Lands. Duke's Char. Uſes 110. 2 Fern. 45 3. S. P. 
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Words of the Will are ſufficient to carry the whole Eſtate ; beſides 
at the Time of making the Will, tho' he was not ſole Tenant of the 
Land, yet he was ſeiſed per ng & per tout; and it is impoſſible 
to fix upon any particular Part which he meant to deviſe, becauſe 
he could not then call one Part of the Land more his own than an- 


other; and the moſt genuine Conſtruction ſeems to give the whole 


Land, ſince he was ſeiſed per tout of it at the Time of the Deviſe. 
Lit. Set. 287. Perkins Seft. 500. | 

9. A Wife may be a Deviſee, tho' not a Grantee to the Husband ; 
for as the Grant had been void, becauſe the Husband and Wife are 
but one Perſon in Law, ſo the Deviſe is good, becauſe it does not 
take Effect till after the Death of the Husband, and then they are 
no more one Perſon. Co. Lit. 112. 1 Roll. Abr. 610. 

10. A Deviſe to the Principal, Fellows and Scholars of Jeſus 
College in Oxford, and their Succeſlors, for Maintenance of a Scho- 
lar, is good by the Statute of Charitable Uſes, tho ſuch Deviſe had 
been Mortmain by the Statute of Wills Hob. 136. Flood's Caſe. Vid. 
Tit. Charity. 

11, A Man might have deviſed to an Infant i Pentre ſa mere, tho 
the Deviſor died before the Infant was born, for he was in Eſſe in 
ſome Reſpect, and the Freehold ſhall be in the Heir in the mean (e) Whether 


Time; (g) Dubitatur. 11 H. 6. 13. a Deviſe to 

| : | an Infant in 
Ventre ſa mere ver verba in Præſenti be good, has been much doubted, becauſe it is not to take Effect at 
the Time of the Death of the Deviſor; and ſinee by the Deviſe he is to take immediately after the 
Death of the Deviſor, the Freehold cannot be in Abeyance by the AQ of the Parties; but as the bet- 
ter Opinion ſeems to be that ſuch a Deviſe is good, it will be ſufficient barely to mention the Autho- 
rities pro and con. as Dyer 303. 2 Mod. 9. 1 Lev. 135. Moor 177. Pl. 312, 20. Raym. 163. 1 Keb. 8 51. 
2 Bulſt. 273. 1 Rol. Rep. 110, 137. 2 Rol. Rep. 335. Raym. 83. Carter 5, 87. 2 Mod. 292. And by Finch 
IL. Keeper, the Doubt ariſes upon the Statute of Wills, which enacts that it may be lawful to deviſe 
to any Perſon or Perſons, &c. but that at Common Law without Queſtion it was good. 2 Med. 9. but 
a Man cannot ſurrender a Copy hold to an Infant in Vantre ſa mere. 1 Rol. Rep. 109, 137, 254. 2 Bulſt. 
272. | 


12. A Deviſe to an Infant in entre ſa mere, when he is born, is 


undoubtedly good, and the Freehold ſhall deſcend in the mean Time. 


i Lev. 135. 1 Roll. Ar. 609, 

13. So is a Deviſe to an Infant in Pentre ſa mere, with a new 
Publication of the Will after his Birth. Cro. Eliz. 423. 

14. So if Lands be deviſed to 4. for Life, the Remainder to a 
Poſthumous Child, this is a good contingent Remainder, becauſe there 
is a Perſon in Being to take the Particular Eſtate; and if the Contin- 
gent Remainder veſts during the Continuance of the particular Eſtate, 
or eo Inſtante that it determines, it is ſufficient. Moor 637. vid. 
3 Lev. 408. 4 Mod. 259, 282. the Caſe of Reve and Long, and vid. 
10 C 11 ,. z. cap. 16. whereby Proviſion is made for preſerving 
Remainders for the Benefit of Poſthumous Children. 

15. If Lands are deviſed to two Men, and the Child with which 
the Deviſor's Child is exftert, the Child ſhall take by the Deviſe, but 
whether jointly, or in Common, Ouære. Moor 177. ry 

16, A Baſtard may be a Deviſee of Land, but a Monk cannot. 
Dyer 323. 
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( By te (B) Df what (a) Eſtate 02 Jntereſt in the De- 
apy viſoꝛ may he diſpoſe. 


Lands or Te- 0 
nements were 


deviſeableby 1. Þ F the Father deviſes Lands to his youngeſt Son, and the eldeſt 


any left Will Son knowing thereof enters into the Land, and diſſeiſes the Fa- 
or Teſtament, 


neithercould ther, and ſo continues till the Death of the Father, by which the 
gheyberranſ Will is (b) void; yet becauſe it was made void by Deceit and Covin, 
ne to an. it ſhall be made good in Chancery; per Lord Chancellor, in Roſwell 


one to an- 
other, but and Emniry's Caſe, 1 Rol. Abr. 378. 
olemn 

Livery and Seiſin, Matter of Record, or ſufficient Writing. Co. Lit. 111. Þ. The Reaſon of this is owin 
to the Nature of the old Feuds and Tenures; for if this were permitted, the Lord would be diſappointed, 
not only of the Profits of Ward, Marriage and Relief; but likewiſe it would be in the Power of his 
Tenant, by deviſing to a Stranger to put on him a Perſon, who had neither Ability of Mind, or 
Strength of Body; tho' the one was requiſite to aſſiſt him in his Courts, and the other to defend his 
Perſon in the Field. (6) If a Stranger diſſeiſes the Neviſor, if he dies before Re- entry, the Deviſe is 
void, 39 H. 6. 18. b. but if he re- enters, che Deviſe ſhall be good, for he was ſciſed ab initio. 1 Salt. 238, 


2. If J. articles for the Purchaſe of Lands, but before any Con- 
veyance executed, he deviſes all his Lands to be ſold for the Pay- 


een ment of his Debts and Legacies; theſe Lands will paſs, altho' he 


in which he was not ſeiſed at the (c) Time of the Will, and tho there was no 
has nothing, new Publication: So if a Man deviſes all his Lands for Payment 
chaſes them, of his Debts, and afterwards purchaſes Land, Equity will decree a 


ſuch a De- Sale of the purchaſed Lands, altho* there were no precedent Arti- 


lang Þ ng cles. Trin. 35 Car. 2. between Prideux and Gibbon, 2 Chanc. 


within the Cu. 144. | 
Statute of | 
Wills, for he is not a Perſon having. Ph. 348. So where a Man deviſed to his Wife all ſuch Sums of 


Money, Lands, Tencments, and Eftate whatſoever, whereof at the Time of his Deceaſe he ſhould be 
poſſeſſed; and after the making of the Will, he purchaſed Lands of the Cuſtom of Gavelkind, and 
dicd wichout making any. Publication ; and it was held, that theſe Purchaſed Lands did not paſs, for 
they were not ſua at the Time of the making of the Will; and the conſtant Form of Pleading is, that 
the Teſtator was feifed, and that being ſo ſeiſed, Sc. which at leaſt is an Evidence of the Law; and 
there is no Difference as to Lands deviſeable by Cuſtom or by Statute ; but ſuch Deviſe of Things 
Perſonal is good, tho' the Teftator had them not at the Time of making his Will, becauſe they go to 
the Executor, and paſs not by the Will, but by the Aſſent of the Executor to whom the Will is only 
directory: Adjudged Mich. 6 Ann. in B. R. on a Writ of Error out of the C. B. and confirmed} alſo on 
x Writ of Error in the Houſe of Lerds, between Bunter and Cooke. 1 Salk. 237, 238. 


3. If 4. purchaſes Copyhold Lands, and dies before Admittance, 
having firſt deviſed all his Copholds to J. S. the Copyhold Lands 
contracted for will paſs by the Will; or in any Caſe, if there are Ar- 
ticles for a Purchaſe, and the Purchaſer makes his Will, and dies be- 
fore any Conveyance cxecuted, yet the Lands ſhall paſs in Equity. 
Trin. 15 Car. between Danie and Readſbam, 1 Chan. Ca. 39. 

4. A. employs B. to article for the Purchaſe of Lands, which B. 
did, and the Articles were made in April, but the Poſſeſſion was not 
to be delivered till the Michaelmas following; A. before Michael- 
Mas, or a Conveyance executed, but after Payment of the Purchaſe 
Money deviſcd by ſufficient Words to J. S. and afterwards A. takes 
a Conveyance of the Lands ſo articled for, to him and his Heirs, and 
died; and it was held, that the Land paſſed by the Will, and that 


an cquitable Intereſt is as well deviſable, as a legal Eſtate. Hill. 


1711. between Greenhil and (Treenhil, 2 Very: 679. The Reporter 


adds a Ohre, whether the Teſtator after the Date of the Will, 


4 having 
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having taken a Conveyance to himſelf and his Heirs, it did not a- 
mount to a Revocation, | 


5. On a Treaty of Marriage, Articles were entred into, whereby 
the Sum of 700 l. being the Wite's Portion, and 700 J. more added 


to it on the Part of the Husband, in all 1400 J. was agreed to be 
laid out in the Purchaſe of Lands, to be ſettled on the Husband for 
Life, Remainder to the Wife for Life, Remainder to Truſtees, to 
ſupport Contingent Remainders, &c. the Marriage takes Effect, the 


Husband dies without Iſſue, and before any purchaſe made purſuant 


to the Articles, having firſt deviſed all his Perſonal Eſtate to the 
Defendant, who was his Wife, and all his real Eſtate to the Plain- 
tiffs, who were his Nephews, and one of them his Heir at Law, and 
made his Wife Executrix, but took no manner of Notice of the 1400 l. 
on a Bill brought by the Plaintiffs to have this 1400 J. as they would 
have the Land, if the Purchaſe had been made -purſuant to the 
Articles; for the Wife took more by the Deviſe, than ſhe would be 
intitled to under the Settlement, had it been made; and therefore 
it was agreed, that if it were to be conſidered as Lands; ſhe could 
not have both, the Deviſe of the perſonal Eſtate being more than 
an Equivalent, and therefore a Satisfaction. And it was held by my 
Lord Chancellor, that as this Caſe is, if a Purchaſe had been made, 
even after the making this Will, tho at Law ſuch Lands would not 
paſs, yet in this Court there could be no Queſtion, but the Plaintiffs 
would have the Benefit thereof by the Relation to the Articles; and 
tho' no Purchaſe was made, yet by the Agreement, the 1400 J. is to 
be looked upon in a Court of Equity as a real Eſtate, and as ſuch 
muſt go to the Plaintiffs; and decreed accordingly per Harcourt Lord 
Chancellor, and affirmed by my Lord Cowper, Paſch. 1715. between 
Lingen and Souray. | 

6. A Man ſeiſed in a Fee deviſed his Lands in Truſt, to ſell 


Part for Payment of his Debts, and till his Debts were paid, to pay 


i oo I per Ann. to his natural Daughter M. and after the Debts paid, 
300 J. for her Life; and if ſhe have Children, to convey ſucceſſively 
to thoſe Children; but if ſhe die without Iſſue, then to convey to 
the eldeſt Son and Heir of J. C. his Nephew, and the Heirs of his 
eldeſt Son; but if he claim any Thing during the Life of M. then both 
Father and Son to be excluded from having way 6 Thing out of his 
Eſtate. The eldeſt Son of J. C. was 4. who 

and T. A. died leaving Iſſue J. who in the Life of M. deviſed 
the Lands in Queſtion to J. S. and died without Iſſue; and after 
the Death of M. without Iſſue, the Truſtee conveyed to the Siſters 


of 4. and their Heirs; and the Queſtion being between the Siſters 


and the Deviſee of J. it was decreed by the Lord Keeper, Trehy 
Chief Juſtice, and Baron Pozvel, that this being but a meer Poſhbi- 
lity during the Life of M. the Deviſe was void, and the Lands well 
conveyed to the Siſters B. and T. Trin. 7 I. z. between Biſhop and 
Fountain, 3 Lev. 427, 428. | 

7. J. S. who was to have had a conſiderable Advantage by a 
Will, was drawn in by Fraud and Falſe Suggeſtions, to make a 
Compolition for his Intereſt, and to give a Releaſe ; afterwards J. 5. 
being ſenſible of the Fraud, makes his Will, and thereby (after 
other Legacics) he deviſes all the reſt of his. Goods and Chattels 
whatſoever to his Wife, upon Condition, that ſhe paid all his Debts, 


and made her ſole Executrix ; and it was held, that his Right to tet 


aſide 
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ad two Siſters, B. 
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aſide the Releaſe was deviſeable, and the Words proper for that 
Purpoſe: Decreed Trin. 1701. between Drew and Merry. 


(Cc) What Wozds paſs a Fee in a Will, 
i JF A. deviſes Land to B. to give, ſell, or do what he pleaſes 
(a) Tho' a 


— 


with it, theſe Words by the (a) Intent of the Deviſor, con- 
ſer Form of yey a Fee to B. or if the Words were to B. & ſanguini ſuo, they 


Words, and would paſs a Fee, becauſe the Blood runs through the Collateral, 


he Word | 
3 as well as Lincal Line. Co. Lit. 9. U. Benl. 11, 1 Rol. Abr. 834. 


cularly, are, FR 
— in Deeds to convey an Inheritance, yet may they be diſpenſed with in laſt Wills, at which 
Time it is preſumed, that the Teſtator is Inops Conſilii; and therefore, if a Man deviſes Lands to an- 
other in 1 or in Frodo Simplici, or to him and his Aſſigns for ever, or to him and his; or that 
ſuch a one ſhall be univerſal Heir; in all theſe Caſes a Fee paſſes by the Will; for it is evidently the 
Deviſor's Intention, that the Gift ſhould continue beyond the Life of the Deviſee. Co. Lit. 6. b. 1 Bulſt. 


222. Bendl. 11. Moor 57. 


2. A Deviſe to a Man and his Succeſſors carries a Fee, for by 


the Word Succeſſors is intended Heirs, quia Heres ſuccedit Patri. 
Cro, Jac. 416. 1 Rol. Abr. 835. 


3. If a Deviſe be in theſe Words, I Releaſe all my Lands to A. 


and his Heirs, 4. has a Fee- ſimple, for where the Intention of con- 
veying appears, the Law diſpenſes with the Form in a Will. 
Bendl. 34. 

4. I appoint that J. S. ſhall have my Inheritance, if the Law al- 
lows it, or that 7. F. ſhall be Heir of my Lands; theſe Words are 
ſufficient to convey a Fee. Hob. 2. 

5. If a Man Deviſes Land to his Wife for Life, and after her 
Death, to his three Daughters, equally to be divided; and if one 
dies before the other, then one to be Heir to the other, equally to be 


divided; this laſt Clauſe gives a Fee to the Daughters; for the Word 


Heir is Nomen operatioum, and chiefly in a Will ſhall be taken in its 
full Extent; and then it reaches the moſt remote Heir. 1 Roll. 


6. A. deviſes Land to his Son and Heir; and if he dies before his 


Age of 21 Years, and without Iſſue of his Body then living, the 
Remainder over, he ſurvives the 21 Years, and ſells the Land; and 
the Sale was adjudged good; for he had a Fee- ſimple preſently, the 
Eſtate-Tail being to commence upon a ſubſequent Contingency. Be- 
tween Collenſon and Wright, 1 Sid. 148. Cf: 

7. If a Man deviſes Lands to A. for Life, and after his Deceaſc, 
the whole Remainder of theſe Lands to B. theſe Words paſs a Fee 
in the Remainder to B. Between Norton and Ladd, 1 Lat. 762. 

8. If Lands ate deviſed to '['ruſtees, without any Words of Limi- 
tation to ſupport the Truſt of Eſtates of Inheritance, they by Impli- 
cation muſt have an Eſtate of Inheritance ſufficient to ſupport the 
Truſt; for there is no Difference between a Deviſe to a Man for 
ever, and to a Man upon Truſts, which may continue for ever: Ad- 
judged in the Caſe of Shac and Wright, Paſch. 1 Geo. 2. in B. R. 

9. If 4. deviſes Land to B. for Life, the Remainder to C. pay- 
ing ſeveral Sums in Groſs ; C. hath a Fee, tho' all the Sums toge- 
ther do not amount to the annual Rent of the Land, for the Deviſo 
ſhall be intended for his Benefit; and if he had only an Eſtate for 
Life, he might die before he would receive the Legacics out of the 
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Land, and conſequently be a Loſer; for where there is a Sum in 
groſs to be paid, then the Deviſee hath a Fee, tho the Sum be 
not to the Value of the Land. Co/hier's Caſe, 6 Co. 16. Cro. Eli. | 
378. Cro. Fac. 527. Cro. Car. 158. Co. Lit. 9. b. 5 Co. 21. 9 
10. So if 4. deviſes Lands to B. in Conſideration that B. will re- e 
leaſe 100 l. due to him, to the Executors of A. B. has a Fee- ſimple 
upon his Releaſe of the Debt, for the Deviſe ſhall be intended for 
his Benefit, and an Eſtate for Life might be determined before 
he could receive 100 J. out of the Land. Bendl. 15. | 
11. If a Man deviſes 100 J. in Legacies, to be paid within a Year, 
to ſeveral Perſons, out of Land to the Value of 10 J. yearly, and 
then deviſes the Land to another, the Deviſee has a Fee in the 
Land; for though the Deviſe be not to him paying 1001. yet ſince 
he muſt take the Land ſubject to the Charge of the Legacies, he 
” muſt have a Fee to have any Benefit by the Deviſe. 2 Lev. 249. 
” wide 2 Salk. 685. 8. P. | 
8 12. But if A. deviſes Lands to B. paying ſo much, or ſuch Sums herber 
J out of the Profits of the Lands, the Deviſee takes but an Eſtate the Word 


for Life; for altho' he takes the Land charged, yet he is to pay no —— 


farther than he receives, and ſo can be no Loſer. 6 Co. 16. 2 Mod. general, and 
Rep. 25» not mention- 
3 ES wg | ing any cer- 
L tain Time, ſo that a Loſs may appear, paſles a Fee-ſimple, Q. & vide 2 Vern. 106. 


13. So if the Deviſc had been to B. paying an annual Sum to an- 
other, this had becn an Eſtate for Life, for he may pay this out of 
the yearly Profits, without any Loſs to himſelf. Vide Cro. Car. 15 8. 
1 Jon. 211. 1 Bulſt. 194. Cro. Car. 416. Cro. Fac. 527. 

14. If a Man deviſes to his younger Brother all his Lands, Tenc- 
ments and Hereditaments, and all his Perſonal Eſtate, and- what- 
ever elſe he had in the World, and makes him Executor, deſiring 
him to pay his Debts and Legacies; the Deviſee has a Fee-ſimple 
by theſe Words: Adjudged on a ſpecial Verdict in C. B. Hill. 
” 1713. between Ackland and Ackland, 2 Fern. 687. 

Fi 15. If a Man deviſes 50/. to be paid in three Months, and all 
the Reſt and Reſidue of his Real and Perſonal Eſtate whatſoever 
he gives to his dearly beloved Wife, whom he makes ſole Execu- 
trix; by theſe Words, the Wife has a Fec-ſimple in the Lands. De- 
creed Mich. 1706. between Murray and Wiſe, 2 Vern. 564. 
* 16. So where the Teſtator, being ſeiſed of Copyhold and Free- 
; hold Lands, deviſcd all the Reſt of his Eſtate, whether Freehold 
or Copyhold, to his Wife and Children, equally to be divided a- 
monglt them; and it was held, that the Word E/tate muſt ſignify 
the Intereſt he had in the Land, and ſo paſs a Fee. Between Car- 
ter and Horner, 4 Mod. 89. for this vide Stile 281. 2 Lev. 91. 1 
Mod. Rep. 100. 2 Chan. Ca. 262. 
3 17. A. deviſed in the following Words, I give certain Lands to 
J. S. and I give to Zoh7z Earl of B. my Son-in-Law, 5000 J. and 
all my Mines, all which I give to my ſaid Son-in-Law, his Exccu- 
tors and Aſſigns, together with my Plate and Jewels, and all other 
my Eftate Real and Perſonal, not otherwiſe diſpoſed of by this my 
Will, for to be given by him to his Children, as he ſhall think con- 
venient, I ſolely truſting to his Honour and Diſcretion, that he will 
give them ſuch Proviſion as will be neceſſary ; and another Clauſe 
2 2 Was, 
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was, whereas I have contracted for the Sale of my Fee- farm Rents, 
my Will is, that if my Debts ſhall not be ſatisfied out of my other 
Eſtate, my Executors (whereof the Earl was one) ſhall and may 
ſell ſome Part, or all of them, for Payment of them, notwithſtand- 


ing the Rents are not deviſed by this my Laſt Will; and the Que- 


ſtion was, whether his Fee-Farm Rents ſhould paſs to the Earl of 
B. and for what Eſtate. Et per Holt Ch. Juſt. who delivered the 
Reſolution of the Court, the Rents paſs by theſe Words, 41} my 
Real and Perſonal Eſtate, for the Word Eftate is Genus Genera- 
TW and includes all Things Real and Perſonal, and the Fee 
the Rents paſles, at leaſt the whole Eſtate of the Deviſor, for 
all his Eſtate is a Deſcription of his Fee. Counteſs of Bridgwater 
and Duke of Bolton, 1 Salk. 236. | 
18. J. B. a young Lady, being in eight Days Time to be married 
to the Defendant, being taken ill, made her Will, and after ſeveral 
ſpecifick and pecuniary Legacies, deviſes in theſe Words, Item, I 


give and bequeath all my Lands and Eftate in Upper Catesby in 


Northamptonſhire, with all their Appurtenances, to William Edg- 
worth of St. Margaret's E/q; and made him and Mrs. Rudge Exe- 
cutors and Reſiduary Legatees, and died ſeiſed of a Real Eſtate of 
the Value of 2c l. per Annum, and poſſeſſed of about 3000 J. Perſo- 
nal Eſtate, and the Plaintiff's Wife was her Siſter and Heir; and the 
only Queſtion was, whether the Defendant had an Eſtate in Fee, or 
only for Life; and it was agreed, that a Deviſe of all her Eitate 
would have paſſed a Fee; but a Difference was endeavoured between 
ſuch a Deviſe of all her Eſtate generally and a Deviſe of all her E- 
ſtate at ſuch a Place; that this was only a Deſcription of the Place 
where the Eſtate lay, and no Deviſe of the Intereſt which ſhe had in 
that Eſtate farther than for Life; and it was agreed clearly, that a 
Deviſe of all her Lands would paſs only an Eftate for Life, and 
not the Eſtate in Fee, which ſhe had in thoſe Lands; but the 


Maſter of the Rolls was clear of Opinicn, that he had an Eſtate 


in Fee, becauſe the Lands paſſed by the firſt Words, and the Inte- 
reſt in thoſe Lands by the Second; and if the Word Fiftate mcant 
nothing more than the Lands, it would be uſeleſs; but if the De- 
viſe had been of all her Lands or Eſtate at ſuch a Place, he thought 
that would not have paſſed the Fee, but would have been taken, 
according to the common Acceptation, for her Lands at ſuch a 
Place ; but as this was, it mult be a Fee; and decreed accordingly 
at the Rolls. Paſch. 1729. between Barry and Edgworth. 

19. But where a Man ſeiſed of Black-acre in Fee by Mortgage, 
which was forfeited, and of Mhite-acre as his own Inheritance, de- 
viſed Mhite-acrè to his Brother, and then deviſed all the Reſidue of 
his Goods, Leaſes, Mortgages, Eſtates, Debts, Ready Money; and 
other Goods, whereof he was poſſeſſed, after Debts and Legacics 
po to his Wife, and made her Executrix, and died; and it was 

eld, that this was no Deviſe in Fee to the Wife, of the mortgaged 
Land, for the Word E/tate is coupled here with Chattels, which in- 
tended that he meant only Eſtates for Years; and the rather, be- 
cauſe the Words, whereof he was poſſeſſed, ſhew, that he intended 
only to give her Chattels, and the Mortgage-money, and not the 
Inheritance of the Land. Between J/Ikinjon and Meriyiund, Co- 
Car. 447. 1 Rol. Abr. 834. | 
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Derger 1 


(O) What Mods paſs an Eſtace-tail, and 
foꝛ Life. 


1. IF Lands are deviſed to one, and if he die before Iſſue, or if 
1 he depart not leaving Iſſue, or if he die not having a Son, 


all theſe Limitations (a) create an Eſtate-tail. 2 Fern. 766. (a) Here & 

| | mult be ob- 
ſerved, that the Intent of the Deviſor will ſapply thoſe Words which are neceſſary in Conveyances q 
at Common Law: As if Lands are deviſed to a Man and his Heirs Males, the Law will give him an 4 
Eftate-tail, and ſupply the Words (of bis Body); ſo a Deviſe to one and ſemini ſuo, creates an Eſtate- — 
tail; but a Deyiſe cannot direct an Inheritance to deſcend againſt, the Rules of Law; and therefore 
if A. deviſes to B. and his Heirs Male, though this is an Eſtate-tail, yet if B. has Iſſue a Daughter, 
who has Iſſue a Son, he ſhall never inherit; for the Rule is, whoever claims as Heir in Tale Male, 
muſt convey. his. Deſcent wholly, by Heirs Males. Co: Lit. g. b. 25, 271. Hob. 33. 1 Vent. 228. 


3 2. So if a Man deviſes in theſe Words, And if it pleaſe God to 
' rake my Son R. before he ſhall have Iſſue of his Body, ſo that 
the Lands deſcend. to his Brother, this is an Eſtate-tail in R. 
Owen 29. 

z. If A. deviſes to the eldeſt Son J. S. and the Heirs Males of 
his Body, for the 'Term of 500 Years; provided, if he, or any of his 
Iſſue Male alien the Premiſſes, then to remain over, this is an Eſtate- 
tail, and the Limitation for 500 Years void; for though generally a 
Deviſe to a Man and the Heirs of his Body, for 1000 Years, is a 
Term, and not an Inheritance; yet here the Teſtator's Intent was, 
that it ſhould be an Inheritance ; becauſe, by the Proviſo he took 
Care to advance the Iſſue of J. S. but if it ſhould be a Term, then 
by the Deſeent of the Inheritance on J. S. the Term would be 
merged, and the Iſſues would be unprovided, for J. &. might alien 
the Eſtate. 10 Rep. 78. Moor 772. F. C. | 
” 4. 4. having two Sons, B. and C. deviſed Black-acre to P. and 
his Heirs, and J/h:te-acre to C. and his Heirs; and further willed, 
that the Survivor of them ſhould be Heir to the other, if cither of 
them died without Iſſue; tho' the firſt Words were ſufficient to paſs 
an Eſtate in Fee, yet the fubſequent Words correct them, and paſs 
5 only an Eſtate-tail, and the Remainder in Fee was not eontingent, 
but executed, each Son being 'enant in Tail of the Part to him 
deviſed, with Remainder to the other. Cro. Fac. 695. 

Fi 5. If a Man deviſes Lands to his Wife for Life, and after to her 
F Son FJ. S. and if he dies without Iſſue, having no Son, then the 
47 Remainder over; J. §. the Son, by this Deviſe, takes an Eſtate in 
Tale Male; for tho the Deviſe to the Son, and if he dies without 
Iſſue, had been a good Tail general, yet when the Deviſor went 
further, and ſaid, having no Son, he thereby explained what Iſſue 
he intended ſhould inherit the Land, and limited it to the Iſſue 
Male. 1 Roll. Abr. 837. 

6. J. ſeiſed of Lands deviſed them to his Wife, if ſhe did not marry; 
and if ſhe did, then his eldeſt Son preſently after her Deceaſe to en- 
tcr and hold the Land to him and the Heirs Male of his Body, the 
Remainder to his other Sons in Tail Male; the Wife did not marry, 
yet the Court reſolved that the Lands were intailed by the Will, ta- 
king the Intention of the Deviſor to be, that the Intail ſhould be 
created in all Events; but that the cldeſt Son ſhould not enter till at- 

ter 
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ter the Deceaſe of the Wife, unleſs in Caſe of her Marriage, and then 
to enter preſently. Between Luxford and Cheek, 3 Lev. 125. | 

5. But where 4. deviſed all his Land to his Wife, until his Son 
ſhould be twenty-four, and then to his Heirs for ever; and when he 
came to twenty-four, ſhe ſhould have the third Part for her Life; 
and if he dies before twenty-four, then ſhe to have all for her Life; 
and after her Deceaſe, if the Heir has no Iſſue, the Remainder to 
B. the Remainder to the right Heirs of the Deviſor ; the Heir came 
to twenty-four, but no Eſtate-tail was created by the Will; for the 
Fee-ſimple deſcended to him, and the Limitation was to take place, 
if he died before the Age of twenty-four, which he did not. Dyer 
124. 4. 1 Roll. Abr. 839. | 

8. A Man deviſed all his Fee- ſimple Lands to his Wife for Life, and 
after her Death to A. B. and C. his three Daughters, equally to be 
divided ; and if any of them die before the other, then the others to 
be her Heirs, equally to be divided; and if they all die without Iſſue, 
then to others named in the Will; and it was adjudged that the 
Daughters had an Eſtate-tail. Cro. Fac. 448. 1 Roll. Abr. 836. 

9. So where the Deviſe was to a Man and his Heirs, and if he die 
without Iſſue, that then the Land ſhall go to A. and Y. or the Sur- 
vivor of them ; adjudged an Eſtate-tail in the firſt Deviſee; for in 
theſe Caſes the Extent of the Word Heir is confined to the Deſcen- 
dants, or Iſſue of the Deviſce, ſince otherwiſe the Limitation over 
cannot veſt according to the Intent of the Deviſor, for they will 
not allow a Limitation of a Fee upon a Fee. 1 Roll. Abr. 836. 
Moor 864. Hob. 75. Poll. 487. Cro. Fac. 448. | 

10. 4. having Iſſue B. and C. deviſed ſome of his Land to B. his 
eldeſt Son and the Heirs of his Body, after the Death of his Wife; 
and if B. died, living his Wife, then to C. his Son, and deviſed other 
Lands to his other Son, and the Heirs of his Body; and if he died 
without Iſſue, then to remain over; B. died in the Life of the Wife, 
and yet it was adjudged that C. could not enter into the Land while 
any Iſſue of B. remained; for the Words of the Deviſe, that if B. 
died, living the Miſe, did not abridge the Eſtate-tail which was gi- 
ven by the former Words, becauſe the Teſtator could not be ſuppo- 
ſed to intend to prefer the younger Son before the Iſſue of the Eldeſt, 
eſpecially when he had in the former Part of the Will ſettled it on 
the Eldeſt, and made the ſame Proviſion of other Lands the ſame 
Way, for the younger Son. 1 Bulſt. 230, 231. 

11. B. deviſed Land to B. his Son, and if C. his Daughter ſur- 
vived B. and his Heirs, then ſhe ſhould have the Lands; and it was 
adjudged that B. had but an Eſtate-tail, for the Word Heirs muſt 
be intended Heirs of his Body, for he could not die without col- 
lateral Heirs while his Siſter was alive; but if the Will had ſaid, 
that if J. S. a Stranger, ſurvives B. and his Heirs, then he ſhould have 
the Land, there B. had a Fee-timple, and then the intended Re- 
mainder muſt be void, for it is to veſt on a Contingency of B.'s 


Dying without Heirs, which is too diſtant to expect; and the whole 


Fec- ſimple being in B. there can be no preſent Intereſt to veſt in 
a Stranger. Cro. Fac. 415, 416. 1 Salk. 233. 

12. So where A. deviſed to B. for his Life, and to his Heirs ; and 
for Want of Heirs of him, to C. in the ſame Manner, and for Want 
of Heirs of him, to D. and his Heirs for ever; the Jury found that Y. 
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and C. were Brothers, and that D. was next Couſin and Heir to 
them, though not mentioned in the Will; and the Court held, that 
they had but an Eſtate- tail, and the Remainder in Fee to D. good; 
for D. being Couſin and Heir to them, proves that he intended 
Heirs of the Body; al/o Want of Heirs of him, are to be taken for 
Want of Heirs of his Body. Between Parker and Thacker, 3 Lev. 
o. 7 C0. 4. | | C 

1 Fg A Deviſe to J. S. in perpetuum, and after his Deceaſe, Re- 
mainder to his Heir Male in the ſingular Number, is an Eſtate-tail, 
for Heir is nomen Collectivum. 1 Bulſt. 219. 

14. If A. deviſes to B. for his natural Life, and after his Deceaſe 


he gives the ſame to the Iſſue of his Body lawfully begotten on a 


ſecond Wife; and for Want of ſuch Iflue to J. S. and his Heirs for 
ever; provided that B. may make a Jointure of all the Premiſles 
to ſuch ſecond Wife, which ſhe may enjoy during Life; this is an 
Eſtate-tail in B. for the Word Iſſue is nomen colletctivum, and takes 
in the whole Generation. Between King and Melling, 1 Vent. 
225. 2 Lev. 58. S. C. 

15. But where Lands were deviſed to 4. and his Wife, and after 
their Deceaſe to their Children, they having then - a Son and a 
Daughter; it was adjudged that A. and his Wife had but an Eſtate 
for Life, for no greater Eſtate had paſſed at Common Law; and 
the Intent of the Deviſor muſt plainly appear, or they will never 
admit of a Conſtruction different from what they would allow in 
Conveyances executed in the Life-time of the Party; and for that 
Reaſon, when the Deviſe is to B. and his Children, or Iſſue, B. ha- 
ving Iſſue at the Time of the Deviſe, it muſt take Effect accord- 
ing to the Rules of the Common Law, and B. can have but an E- 
ſtate for Life jointly with his Children; but if 4. had deviſed his 
Lands to B. and his Children, or Iſſues, and B. had none at the 
'Time of the Deviſe, then he takes an Eſtate-tail ; for it is plain, 
by the Intent of the Deviſor, that the Children ſhall have the 
Land, and they cannot take as immediate Deviſees, for they were 
not in eſſe, nor by Way of Remainder, for the Deviſe was im- 
mediately to B. and his Children, and they ſhall be taken as Words 
of (b) Limitation, big. as Children of his Body. Mild Caſe, 
6 Co. 17. b. an 4 7 


this general Rule will beſt appear by the Caſes themſelves. 


16. If a Man deviſes to A. for Life, and afterwards to the 
next Heir Male, and to the Heirs of the Body of ſuch next Heir 
Male, this is only an Eſtate for Life in 4. for the Inheritance 
is limited or grafted on the Eſtate of the Heir in the ſingular 
Number, and therefore he ſhall take by Purchaſe. A4rcher's Caſe, 
I Co. 66. An i 016 1091 268 71 ft | b 

17. But where a Man deviſed Land to his Son for cver, and after 
his Deceaſe, the Remainder to his Heir Male: for ever, with other 
Remainders over; this was held an Eſtate-tail in A. for tho' the firſt 

| Aaa | Deviſe 


(6) If Lands 
are deviſed 
= Ca | to one with- 
out more Words, this paſſes but an Eſtate for Life; fo if the Deviſe had gone further, to him and 
his Aſſigns, theſe Words of themſelves had not inlarged the Eſtate. Co. Lit. 9 b. But tho an expreſs 
Eſtate for Life is given to the Anceſtor, with a Limitation to the Heir or Heirs of his Body, or his 
Iſſue; yet regularly the Anceſtor takes an Eftate-tail, according to the Rule laid down in Shelly's 
Caſe, 1 Co. 99. viz. that where the Anceſtor takes an Eſtate of Freehold, « Limitation to his right 
Heir, or Heirs of his Body, are Words of Limitation, and not of Purchaſe; but the Exceptions to 


"© Doviſes, | 


Deviſe being to him for ever, would give him a Fee-fimple, yet the 
ſubfequent Words, to his Heir Male, ſhew what Sort of Inheritance 
the Deviſor intended him; and the Word Heir being nomen colleft;- 
zum, is ſufficient in a Will to create an Inheritance. 1 Bult. 219. 
1 Roll. Abr. 836. 

18. If Lands be deviſed to 4. and B. equally to be divided, they 
have but an Eſtate for Life, for this can mean no more than that 
they ſhould ſeverally occupy the Land. Cro. Eliz. 330. 1 Rol. 
Abf. 834. | 

19. A. ſeiſed in Fee of a Houſe and Land belonging to it, deviſes 
the Moicty of the Houſe to his Wife for her Life. Item, He deviſes 
the other Moiety of his Houſe to his ſecond Son. Item, He deviſes 
the ſaid Houſe, and all the Land belonging to it, to his ſecond Son; 


yet the Son took but an Eſtate for Life, for the ſecond Deviſe to the 


on had its Effect, by conveying a Moiety of the Houſe and Land 
which he had not by the firſt Deviſe; and there are no Words in 
the Will to create a larger Eſtate. 1 Rol. Ar. 834. 

20, If a Man deviſes Lands to his three Daughters, equally to be 
divided between them, and if one of them die before the others, 
that then the others ſhall be her Heirs; theſe Words give them no 
Intail, but for Life only, becauſc it is not to them and their Heirs, 
or Heirs of their Bodies; wherefore they have only an Eſtate for 
Life, with croſs Remainders of each one's Part to the Survivors 
for Life. King and Rumbal, 1 Rol. Ar. 836. 

21. A Copy holder in Fee ſurrenders to the Uſe of his Will, and 
by Will deviſes his Copyhold Lands to his Wife; and if ſhe hath 
tiſue by the Deviſor, that the Iſſue ſhall have it at his Age of twenty- 
one Years; and if the Iſſue die before that Age, or before his Wife, 
or if ſhe hath no Iſſue, then ſhe ſhall chooſe two Attornies, and ſhe 
to make a Bill of Sale of my Lands to her beſt Advantage; and 

er Curiam, ſhe hath only an Eſtate for Life, and having no Iflue, 
uh no Intereſt to diſpoſe, but an Authority only to nominate two 
who ſhall ſell, and the Vendee ſhall be in by the Will. Between 
Beal and Shepherd, Cro. Car. 199. : 

22. A Man ſeiſed in Fee made a Settlement of his Lands on &. 
his Son for Life, Remainder to his firſt, Oc. Sop in Tail Male, Re- 
verſion in Fee to himſelf ; and afterwards he made his Will as fol- 
loweth: As touching my Lands and Tenements, my Will is, that 
if my Son's Wife die, during the Life of her Husband, without 
Iſue Male, that then he ſhall have Power to make a Jointure to 
any other Wife; and for Want of II ue of his ſaid Son, then the 
Lands ſhall be and remain to his Son by any other Wife, and his 
Grandaughter ſhall have 4000 J. and in Caſe of Failure of Iſſue 
Male by his Son GE. then all his, Lands ſhall go to his Grand- 
children and their Heirs, Share and Share alike; and the Court 
held, that it could not be made an Eſtate-tail, by Tacking the 
Eſtate by the Will to the Eſtate for Life in the Settlement, on 
Purpoſe to ſupport the contingent Remainder, becauſe the Settle- 
ment and Will are two diſtinct Conveyances, and therefore Judg- 
ment was given, that this was not an Eſtate- tail. Between Moor 

And Parker, 4 Mod. 316. | 2 74 | | 
2323. One by Will deviſes Lands to 4. for Life, without Impeach- 
ment of Waſte, and in Caſe he ſhall have Iſſue Male, to ſuch Hue 
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Male and his Heirs for ever; and after the Death of 4. in Caſe he 
leave no Iſſue Male, to B. and his Heirs for ever, and dies; A. ſuffers 
a Common Recovery, and declares the Uſe to himſelf in Fee, and 
by his Will deviſes it to C. in Fee, and dies without Iſſue; and the 
firſt Queſtion was, whether by this Deviſe A. took an Eſtate in Tail 
Male, or only for Life; and it was held to be but an Eſtate for Life 
in J. Iſt, Becauſe it was deviſed to him expreſly for Life, and that 
without Impeachment of Waſte ; which would have been ncedleſs if 
it were an Eſtate-tail. 2dly, The Words, and in Caſe A. die with- 
out Iſſue Male, or ave no Iſſue, are not to be taken ſubſtantively and 
abſolutely, but relatively to what was ſaid before, ig. if 4. die 
without Iſſue, who ſhall take the Fee as before is appointed; and 
theſe oblique Words cannot be intended to deſtroy by Implication the 
Eſtate expreſly deviſed before to the Iſſue Male of A. and there is no 
Uncertainty in theſe Words, to the Iſſue Male, which of them ſhall 
take, if there be ſeveral; for the eldeſt ſhall take the Fee by Purchaſe; 
and the Court being ready to give Judgment on this Point, Juſtice 
Powel, junior, ſtarted another, g. Whether theſe Remainders 
ſhould take Place as executory Deviſes or contingent Remainders; 
upon which it was twice argued, but before any Judgment, the Par- 
tics agreed, according to 3 Lev. 431. but in Salk: 224. F. C. it is ſaid 
to have been further held, that this Limitation to the Iſſue was not 
an executory Deviſe, being after a Freehold, but a contingent Re- 
mainder, ſo that a poſthumous Son could never take; but there is no 
Judgment between Doddington and Kime, 3 Lev. 431. 1 Salk. 224. 
but per Raym. Ch. Juſt. in the Caſe of Shaw and Veigh, it was de- 
termined, and Judgment entered, Paſch. 9 W. z. that it was only 
an Eſtate for Life; and it was likewiſe decided in the ſame Man- 
ner in Chancery, and on Appeal in the Houſe of Lords. : 
24. J. S. deviſed his Eſtate to Truſtees and their Heirs, in Truſt 
for A. for Life, and to his firſt and other Sons in Tail; but in Caſe A. 
died without an Heir Male of his Body begotten, the Truſt to be 
void, and in ſuch Caſe he gave the Eſtate to the Defendants; and it 
was held, that theſe Words, F he die without Heir Male of his Body 
begotten, did not give him an Eſtate-tail by Implication, nor inlarge 
an expreſs Eſtate deviſed to him for Life. Between (c) Bamfield and . 
Popham, 2 ern. 427, 449. 81 Salk. 236. A 44 but ſtated, that as ſtated for 
the Deviſe was to 4. for Life, Remainder to the firſt Son of 4. in _ 
Tail Male, and ſo on to the tenth Son in Tail Male, &c. by which of Cn 


of Commen 
IT Pleas, was 
in the Words 


following, viz. A. ſeiſed in Fee of the Lands in Queſtion, Ammo 1672, made his Laſt Will in Writing, 
and thereby deviſed the ſaid Lands to certain Perſons therein named, and their Heirs, in Truſt, by 
Woodſales and Fines for Leaſes, to raiſe Money for the Payment of his Debts; and after his Debrs 
paid, in Truſt for, and for the Uſe of B. for his Life; and after his Deceaſe, in Truit for the Uſe 
of his firft Son and the Heirs Males of his Body; and after the Deceaſe of the firſt Son without Heir 
Male, then in Truſt for ſuch other Son and Sons, and their Heirs Males, as ſhould be begotten by the 
ſaid B. in Seniority one after another; provided that if the ſaid B. ſhall die before he come to the 
Age of 21 Years, or at any Time * without Heir Male lawfully begotten of his Body, that 
then the Truſt ſo limited to the ſaid B. ſhould be utterly void; and in ſuch Caſe, from and after the 
Death of the ſaid B. without Heir Male by him lawfully begotten, the Truſtees to ſtand ſeiſed to the 
Uſe of C. and his Heirs ; the Teſtator afterwards annexed a Codicil in Writing to the ſaid Will, and 
thereby reciting, that he was minded to make ſome Alterations in his Will, and that he had deviſcd 
all his Real Eſtate to the ſaid B. and the Heirs Males of his Body, by the ſaid Codicil declared, 
that if it ſhould happen that the ſaid Eſtate in Tail ſhould determine by the Death of the ſaid B. 
without Iſſue, before he attain the Age of twenty-one Years, then the ſaid Lands ſhould be enjoyed 
by the Father of the ſaid B. for his Life, to commence from and immediately after the Dererminution 
of the ſaid Eſtate in Tail, as aforeſaid : The Teſtator died ſoon after the Making the ſaid Codicil ; 
the 'Truſt, as to the Payment of Debts, is performed, und B. entered on the Premiſſes; and now enjoys 
them, ©. What Eſtate B. hath by the ſaid Will and Codicil: Note; B. is Couſin and Heir to 4. the 


Deviſor, 


Doviſer. | 


Devifor; if there had been more than ten Sons, they muſt be excluded; if 


and it was it were conſtrued and eſteemed an Eſtate for Life in A. 


ified b 
„ Opinion of the Court, that B. had but an Eſtate for Life; which was accordingly de. 


creed by my Lord Keeper Wright, aſſiſted by Holt and Trevor C. Juſt. and Powel Juſt. Mich. 1703. and 
the Caſes cited were Moor 611. Telv. 19. 30 Ed. 3. 18. Plunkett and Holmes, 1 Sid. 27. Clerk and 


184 


chett and Durdant, Raym. 28, 296. Liſle and Gray; which Caſe per Holt 2 Fones 114. miſtakes, in ſaying 
it was reverſed ; for it was affirmed in the Exchequer Chamber. 


25. If J. deviſes to D. his Daughter for Life, and after her De- 
ceaſe to her firſt Son and the Heirs of his Body; and if he die with- 
out Heirs of his Body, then to her ſecond and other Sons, (5c. and 
the Heirs of their Bodies; and after them, to N. ia eadem forma; and 
for Default of ſuch Iſſue to 7. S. in Fee; and after the Will was fi- 
niſhed, but before Publication, the Teſtator adds this Clauſe, Memo- 
randum, the Intent and Meaning of the Teſtator is, that D. ſhall 
not alien the Lands given to her, but that they ſhall be to her Heirs 
Males; and for Want of ſuch Iſſue, to N. this reſtrictive Clauſe ex- 
plains the Intent of the 'Teſtator ; and therefore B. ſhall have an E- 
ſtate for Life only, and not an Eſtate-tail by Implication. 1 Fac. 2. 
between Friend and Bouchier, Skin. 240. 

26. If A. deviſes Lands to Truſtees to pay Debts and Legacies, and 
then to ſettle the Remainder of one Moiety of what ſhould remain 

unſold to H. and the Heirs of his Body by a ſecond Wife, and in 
Default of ſuch Iſſue, to her Son F. and the Heirs of his Body, the 
other Moiety to F. and the Heirs of his Body, with Remainders over, 
Taking ſpecial Care in ſuch Settlement, that it never be in the Power 
of either of my ſaid Sons F. or H. to dock the Intail of either of the 


their Life or Lives ; this Eſtate being only exccutory, it muſt be con- 
ſtrued, as if like Proviſion had been containcd in Marriage-Articles ; 
and therefore the Sons ſhall only have Eſtates for Life conveyed 
them; but it muſt be without Impeachment of Waſte. Decrecd 
Mich. 1705. between Lennard and the Earl of Suſſex, 2 Fern. 5 26. 
27. A Man ſeiſed in Fee deviſed to J. B. for his Life only, with- 
out Impeachment of Waſte, and from and after his Deceaſe, then to 
the Iſſue Male of his Body lawfully to be begotten, if God ſhall bleſs 
him with any, and to the Heirs Males of the Bodies of ſuch Iſſue 
lawfully begotten; and for Default of ſuch Iſſue, Remainder to J. B. 
and the Heirs Males of his Body; and for Want of ſuch Iſſue he li- 
mits two Remainders over in the ſame Words; and it was adjudged, 
that F. B. took only an Eſtate for Life, for the Eſtate was given to 
him for Life, and there was a Limitation afterwards to his Iſſue, 
which was a Deſcription of the Perſon who was to take the Eitate- 

tail. 11 Ann. between Backhonſe and Melli. | , 
28, A. deviſes Lands to his Wife for Life, and for her bctter Sup- 
port he gives and bequeaths unto her the Sum of 500/7. to be raiſcd 
by her Exccutors or Adminiſtrators, by Sale of 'Timber, or by Sale 
of any Part of the Premiſles, or otherwiſe by digging, ſinking, get- 
ting, and Sale of Coal on the Premiſſes, or any Part thereof, at hers, 
her Exccutors, and Adminiſtrators Choice and Election; and if my 
ſaid Wife ſhall happen to die before the ſaid Sum be raiſed, as afore- 
ſaid, then ſuch Perſon whom ſhe had appointed in her Life-time, to 
raiſe, for which I give them and her full Power and Authority; pro- 
vided, nevertheleſs, that if either my Siſters hereafter named, or 
3 ſuch 


Day, 1 Roll. Abr. 839. Owen 148. Lodington and Kime, 3 Lev. 431. 9 Co. 173. 2 Vent. 55, 211. Buy. 


ſaid Moieties given them, as aforeſaid, during their, or either of 
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ſuch Perſon for whom my Truſtecs hereafter named ſhall be Tru— 
ſtees, ſhall pay unto my Wife, her Executors, Oc. the ſaid Sum of 
500. that the ſaid Power of ſelling ſhall ceaſe ; and after the De- 
ceaſe of my ſaid Wife, I deviſe all my Eſtate before-mentioned to A. 


B. and C. and the Survivor and Survivors of them, upon the 'Truſts 


hereafter-mentioned, that is to ſay, in Truſt for my Siſters A. L. and 
YE. equally betwixt them, during their natural Lives, without 
committing any Manner of Waſte, from and after the Deceaſe of 
my ſaid Wife; NMT always, that what Sum or Sums of Money, 
in part or in full of the ſaid 500/, hereby left my Wife, ſhall be 
really paid my Wife, her Exccutors, &c. by either of my ſaid Siſters; 
that in that Caſe my Will is, that ſuch Money be likewiſe raiſed by 
getting of Coal on the Premiſles only ; and if either of my ſaid Si- 
ſters happen to die, leaving Iſſue or Iſſues of her or their Bodies law- 
fully begotten, or to be begotten, then in "Truſt for ſuch Iſſue or 
Iſſues of the Mother's Share, or elſe in Truſt for the Survivor or Sur- 
vivors of them, and their reſpective Iſſue or Iſſues; and if it ſhall ha 

pen that both my ſaid Siſters die without Iſſue, as aforeſaid, and their 


Iſſue or Iſſues to die without Iſſue or Iſſues lawfully to be begotten, 


the ſaid Truſtees to ſtand and be intruſted to and for my Kinſman 
J. S. and the Heirs Males of his Body, (5c. and for Want of ſuch Ifluc, 
then in Truſt for R. &. &c. And the chief Queſtion was, whether this 
was an Eſtatc-tail, or an Eſtate for Life in the Siſters, who ſurvived 
the Wife; and it was adjudged an Eſtate-tail in the Siſters, in tho 


Great Seſſions for the County of Flint ; which Judgment was rever- 


ſed on a Writ of Error in the King Bench; but on a Writ of Er- 


ror in the Houſe of Lords, the laſt Judgment was reverſed, and the 


firſt eſtabliſhed, by the Opinion of Zyres Ch. Juſt. Ch. Bar. Pengelly, 
and Forteſcue Juſt. againſt the Opinion of all the Reſt of the Judges, 
who held it only an Eſtate for Life in the Siſters. Between Shaw 
and Weigh, 28 April, 1729. 
29. A. deviſed certain Lands to his eldeſt Son for Life, without 
Impeachment of Waſte, Remainder to F. 8. his Grandchild for Life, 
without Impeachment of Waſte, with a Powef td him to limit a Join- 
ture of the ſame Land to any Woman he ſhould marry, for her Life; 
and after his Death he deviſed the Lands to the firſt Son of F. S. 
the Grandchild in Tail, and fo to the ſixth Son, and then deviſed 
that if J. S. the Grandchild ſhould die without Iſſue Male, the 
Land ſhould remain to J. B. and the Queſtion was, what Eſtate 
7. F. took by the Will; and it was certified by the Court of 
C. P. that he took an Eſtate-tail; which was decreed accordingly. 


Paſch. 1707. between Langley and Baldwin. Note per Raym. 


Ch. Juſt. in the Caſe of Shaw and Meigb, an Eſtate-tail was raiſed 
here by Implication, becauſe the expreſs Deviſe was not to all the 
Sons; for if there had been more than Six, and the Six dead, muſt 
the Heir at Law have it before a ſeventh Son ? 

30. The Plaintiff's Father, by his Will, deviſed: the Eſtate in 
Queſtion to the Plaintiff for Life, without Impeachment of Waſte, 
Remainder to Truſtees, during his Life, to ſupport contingent Re- 
mainders, with Remainder to the Heirs of the Body of his ſaid Son, 
Reverſion to himſelf in Fee, with a Power to the Son to make a 
Jointure of ſuch a Part, and deviſed likewiſe a conſiderable Perſonal 
Eſtate to be laid out in a Purchaſe of Lands, and ſettled to the ſame 


Uſes; and the only Queſtion was whether the Plaintiff took an Eſtate- 
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tail, or only an Eſtate for Life, by this Will; and the Maſter of the 
Rolls, having taken Time to conſider of it, decreed that he took 
only an Eſtate for Life, as the Words were expreſs, and had all the 
other Marks attendant on an Eſtate for Life, and conſequently, that 
the Heirs of his Body ſhould take by Purchaſe; and though the E- 
ſtate would veſt in the firſt Son, as Tenant in Tail, by Way of Pur- 
chaſe, yet not ſo as to exclude the other Sons, or their Iſſue, from 
taking the like Eſtate, whenever his Eſtate determined for Want 
of Iſſue; and this he ſaid was ſo reſolved in the Caſe of Trevor and 
Trevor, by Lord Macclesfield, aſſiſted with the Judges; and as for the 
Perſonal Eſtate, there could be leſs Difficulty as to that than in the 
Conveyance of the legal Eſtate in Poſſeſſion; and for that he cited 
2 Vern. 526. Mich. 1728, between Papillon and Bois. 


(E) Of executozy Deviſes of Lands of Inheri⸗ 
tance; and here of contingent Remainders, 
and croſs Remainders, as far as they relate 
to this Place. 


1. FEE cannot be limited on a Fee; as if Lands are limited 
to one and his Heirs, and if he dies without Heirs, that it 
ſhall remain over to another; this laſt Limitation is void; ſo if 
Lands are given by Deed to one and his Heirs, ſo long as J. F. 
| hath Iſſue, and after the Death of J. S. without Iſſue, to remain 
over to another; this Remainder is likewiſe void, becauſe the firſt 
Deviſee had a Fee, tho' it was a baſe and determinable Fee. Dyer 
41.4. Brook 234. 1 Co. 85. b. Bulſt. 195. Plow. 29. 2 Leon. 69. 
Co. Lit. 18. a. Poph. 34. 2 Rol. Rep. 220. Godolph. 355. 

2. But yet in a Will ſuch Limitations may be good upon a Con- 
tingency that may happen within the Compaſs of a Life, or Lives, 
in eſſe, or a reaſonable Number of Years ; but this not by Way of 

<a) An exe. direct Remainder, but by Way of (a) executory Deviſe. Cro. Elis. 
cutory De- 205. 1 Rol. Abr. 626. Mer 124. 


viſe is de- + | | | 715 

fined a Future Intereſt which cannot veſt at the Death of the Teſtator, but depends upon ſome Con- 
tingeney, which muſt happen before it can veſt; of which there are three Kinds, 1f, Where the De- 
viſor departs with his whole Fee-ſimple, but upon ſome Contingency qualifies that Diſpoſition, and li- 
mits a Fee on that Contingency ; and this 1s new in Law, as appears by the following Caſes» 2d Sort 
is, when the Deviſor gives a future Eſtate to ariſe upon a Contingency, but does not part with the Fee 
ar preſent, but ſuffers it to deſcend to his Heir as a Deviſe, till his Debts are paid, &+. to the Heirs of 
J. S. when he ſhall have one; and theſe have been frequent: But note, that if an Eftate be limited 
upon a Contingency, after a particular Eſtate, capable of ſupporting a Remainder, it ſhall then be 
conſtrued a contingent Remainder, and not an executory Deviſe. Of the 3d Sort are Leaſchold In- 
tereſts or Terms for Years; for which vide infra Letter E, and vide 1 Salk. 226. 2 Saund. 380. 1 Salk. 229. 


3. One deviſed Land in London to the Prior and Convent of B. 
ita quod reddant annnatim Decauo & Capitulo Saucti Pauli 14 
Marks ; and if they fail of Payment, that their Eſtate ſhall ceaſe, 
and that the ſaid Dean and Chapter, and their Succeſſors, ſhall have 
it; and it was held by Baldwin and Fitzherbert (the greateſt Law- 
yers of their Age, as my Lord Vaughan ſays) that this Remainder 
was void,' becauſe the firſt Deviſe carrying a Fee, nothing remained 
after to be diſpoſed of, and executory Deviſes after a Fee. ſimple 
were in former Ages unknown. 1 Prook 234. Dyer 33. a. Yar. 271. 

and per Nottingham Lord Chancellor, tho' this Doctrine is now ex- 
. — . ploded, 
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the firſt Caſe wherein the contrary has received a ſolemn Refolution. 

4. One having Iſſue three Sons, J. B. and C by. his Will in Wri- 
ting deviſes Lands to B. his ſecond Son, and his Heirs for ever, and 
if B. die without Iſſue, living J. then 4. to have thoſe Lands to 
him and his Heirs for ever; B. enters and ſuffers a Common Reco- 
very to the Uſe of himſelf and his Heirs, and then deviſes thoſe 
Lands to the Plaintiff and his Heirs, and dies without Iſſue, living A. 
And it was adjudged, , That B. had a Fee-fimple by the Deviſe to 


correct or qualify it as to make it an Eſtate-tail, not being, if he die 
without Iflue generally; but upon the Contingency of his dying 
without Iflue, living J. ſo that if he ſurvived . or died in the Life- 


Contingency to happen within the Compaſs of Lives then in Being, 
tho' the firſt Deviſe was after a Fee, yet the Limitation over upon 
ſuch Contingency was good, and not within the Danger of a Perpetui- 
ty; for the Remainder to 4. is not a Remainder directly, which can- 
not be after a Fee, but takes Effect by executory Deviſe ; and upon 
Determination of the firſt Eſtate, by the happening of the Contin- 
gency, carries over the Land to the other. 2dly, It was adjudged, 
that this being a meer collateral Poſſibility, was not bound by the 
Recovery, unleſs he to whom it was limited had been Party by. Way 
of Voucher; for it had not Exiſtence at all when the Recovery was 
ſuffered, and therefore the Recompence in Value could not extend 
to it: Mich. 18 Fac. 1. in B. R. between Pells and Browne, Cro. 
Fac. 590. 1 Rol. Abr.611. S. C. Palm. 13 1. 2 Rol. Rep: 216. 2 Leon: 
111. Pangh. 272. | CY | 
5. One by Will deviſes Lands to his Mother for Life, and after her 
Death to his Brother in Fee; provided, that if his Wife (being then 
enſeint) be delivered of a Son, that then the Land ſhould remain to 
him in Fee, and dies, and the Son is born ; and it was held, that the 
Fee of the Brother ſhould ceaſe, and veſt in the Son, by Way of 
executory Deviſe upon the Happening of the Contingency. Dyer 
127. in Maraine.” 1 80 
6. One having Iſſue A. his only Daughter and Heir apparent, by 
Will deviſes Lands in D. to her and her Husband, and her Heir, up- 
on Condition, that they ſhould aſſure Lands in E to his Executors 
and their Heirs, to perform his Will; and if they failed, then he de- 
viſed the ſaid Lands in D. to his Exccutors and their Heirs, and 
died; and it was adjudged to be no Condition; for then by the De- 
ſcent to the Daughter, being Heir, it would be deſtroyed ; but it was 
held a Limitation, or an exccutory Deviſe to his Executors, in Caſe 
the Aſſurance was not made; and that they might for Breach there- 
of enter and ſell; for tho' a Fee cannot be limited upon a Fee 
abſolute, yet upon a Fee determinable it may, and enures as a 
new original Deviſe to take effect, when the firſt Deviſee failed to 
make the Aſſurance. Dyer 33. a» in Margine, Palm. 135. Cro. Jac. 
592. Cro:Elis. 359. S. C. 3 e küren 
7. If A. deviſes Lands to B. for five Years, from Miehaelmas fol low- 
ing, the Remainder to C. and his Heirs, and A. dies before Michael. 
na; yet this is a good Remainder, tho' it cannot veſt before the par- 
ticular Eſtate begins; and the Freehold cannot be in Expectancy, for 
in the mean Time the Fee ſhall deſcend to the Heif. Co. 1275 i 
* 9 8. One 


ploded, yet the Caſe of Hiude and Lyon, 19 Fliz. 3. Teton. 64. is 


to him and his Heirs for ever; and that the other Words would not ſo 


time of A. leaving Iſſue, J. was to have nothing; and this being a a 
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8. One deviſes Lands to his Wife, till his Son came to the Age of 
twenty-one Years, and then that his ſaid Son ſhould have the Lands 
to him and his Heirs; and if he dies without Iſſue, before his ſaid 
Age, then to his Daughter and her Heirs; thisis a good contingent 
or cxecutory Deviſe to the Daughter; if the Contingency happens, and 
in the mean Time the Fee deſcends to the Son as Heir; and if he 
lives to twenty-one, tho he after die without Iſſue, or leaves Iflue, 
tho' he die before twenty-one, yet the Daughter is not to have the 
Lands, becauſe he is to die without Iſſue, and before twenty-one, 
or elſe the Daughter cannot take. 2 Rol. Rep. 197, 217. Palm. 132. 

9. But where one having Ifluc three Sons, A. Y. and C. deviſes 
to his Son A. after the Death of his Wife, to him and the Heirs of 
his Body lawfully begotten, in Fee-fimple; and if he die in the Life 
of my Wife, that then my Son C. ſhall be his Heir, and dies; A. hath 
Iſſue, and dies in the Life of the Wife; and it was adjudged that the 
Iſſue ſhould have the Land after the Death of the Wife, and not C. 
for it was in Effect a Deviſe to the Wife for Life, Remainder to 
A. in Tail, Remainder to C. in Fee, upon the Contingency of 4.'s 
Dying in the Life of the Wife, and does not abridge the Eſtate-tail 
expreſly given A. by his Dying in the Life of the Wife. Between 
Spalding and Spalding, Cro. Car. 185. 

10. Baron and Feme being ſeiſed of a Copyhold, to them and the 
Heirs of the Baron, he ſurrenders it to the Uſe of his Will, and then 
deviſes it to the Heirs of the Body of the Feme, if they attain the- 
Age of Fourtcen, and dies without Iſſue; and then ſhe marries a ſe- 
cond Husband, and has Iſſue that attains the Age of Fourteen, and 
then ſhe dies; and whether this was a good Deviſe by Reaſon of the 
double Contingency, ſcilicet, the having Heirs of her Body, and that 
ſuch Heir ſhould live till 14, was doubted ; but it was admitted, that 
if the Deviſe was good, it muſt be by Way of executory Deviſe, 
which is allowable when to take Effect within the Compaſs of a Life, 
but not after a Dying without Iſſue, for that tends to a Perpetuity; 
and it cannot take Effect by Way of Remainder; for it is a new De- 
viſe to take Effect after her Death, and is not as a Remainder join- 
ed to her Eſtate. But the Court being divided upon the Point of the 
Contingency, it was agreed to be adjourn'd into the Exchequer Cham- 
ber; and the Reporter ſuppoſes the Parties agreed afterwards, for 
he heard no more of it. Between Snow and Cutler, 1 Lev. 135. 

11. If a Man having only one Siſter and Heir, who had Iſſue 4. 
and after married B. by whom ſhe had Iſſue C. and D. deviſes 
Lands to his Siſter until C. attains twenty-one, and after C. attains 
that Age, to C. and his Heirs; and if C. dics before twenty-one, then 
to the Heirs of the Body of B. and their Heirs, as they ſhall attain 
their reſpective Ages of twenty-one, and dies; C. dies before twenty- 
one, living B. and after B. dies, D. either as Heir of C. in whom 
the Fee was yeſted, or as Heir of the Body of B. (though he could 
not be ſo during the Life of B.) being of Age after the Death of 
B. ſhall have the Eſtate by Way of executory Deviſe, and not 
the right Heir of the Deviſor. Between Taylor and Biddulph, 
2 Mod. 289. adjudged. | | 

12. If J. hath Iſſue two Sons, viz. B. and C. and deviſes Lands to 
B. for Life, and if he dies without Iſſue living at his Death, that 
then the Fee ſhall remain to the Heirs of B. for ever, by which De- 
viſe B. has only an Eſtate for Life, the Remainder to his Heir not 

| 2 executed; 
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executed; and tho the Reverſion deſcended on B. as Heir of A. yet 
it drowned not the Eſtate for Life againſt the expreſs Deviſe and In- 
tention of the Will, but left an Opening, as it was termed, for the In- 
terpoſition of the Remainder, when it ſhall happen to interpoſe be- 
tween the Eſtate for Life and the Fee; and that this being a contin- 
gent Remainder, and not an executory Deviſe, was barred by the Re- 
covery ſuffered by B. Between Holmes and Plunket, 1 Lev. 11. 

13. If one deviſes Lands to his Wife for Life, and if ſhe hath a 
Son, and cauſes him to be called by the Chriſtian and Surname of 
Sampſon Shelton, then after her Death deviſes the ſame to her Son; 
and if he die before twenty-one, to the right Heirs of the Deviſor, 
and dies; and after the Wife marries Broughton, by whom ſhe has a 
Son, which ſhe cauſed to be chriſtened Sampſon Shelton, &c. the De- 
viſe is good by Way of contingent Remainder, but not by Way of 
executory Deviſe; for when a contingent Eſtate is limited, and depends 
upon a Freehold, which is capable of ſupporting a Remainder, it ſhall 
never be conſtrued an executory Deviſe, but a contingent Remainder ; 
adjudged, and that the Reverſion deſcending to the Heir of the Deviſor 
till the 8 happened by the Bargain and Sale, and Fine there- 
of, by the Heir of the Deviſor to B. and his Wife, and their Heirs, 
before the Birth of their Son, the contingent Remainder was deſtroyed. 
Between Purefoy and Rogers, 2 Saumd. 380. | PEE 

14. A. having two Sons B. and C. deviſed Lands to B. for fifty 

Years, if he ſhould fo long live; and as for my Inheritance after the 
ſaid Term, I deviſe the ſame to the Heirs Males of the Body of B. 
and for Default of ſuch Iſſue, then to C. And the Court reſolved, 
1ſt, That PB. had not an Eſtate-tail by Implication, upon the Words 
without Tue, becauſe the Deviſor had given him an Eſtate for Years 
by expreſs Words; and the Court cannot make ſuch a Conſtruction 
againſt expreſs Words, when thereby they would drown the Eſtate 
for Years, and make an Eſtate of Inheritance. 2dly, The Court 
held this Deviſe to the Heirs Males of the Bod of B. to be void 
in its Creation, for Want of an Eſtate of Freehold to ſupport it; and 
they ſeemed not to think it an executory Deviſe, becauſe it was limi- 
ted as a Remainder, and becauſe it was limited per verba in pre- 
ſenti; for if one deviſe his Eſtate to the Heir of J. & and J. F. is li- 
ving, the Deviſe ſhall not be conſtrued an executory Deviſe, and ſuch 
a Deviſe is therefore void; but if it were to the Heir of J. S. after 
the Death of J. S. that is good as an executory Deviſe. 3dly, The 
Court held the Limitation to the Heirs of B. was become void by the 
Event, whatever it was, in its Creation ; becauſe B. is now dead 
without Iſſue, 4%, The Court held, that if the Remainder to the 
Heirs Males of B. was void in Point of Limitation, then the next 
Remainder limited to C. took Effect N 4 Between Goodright 
and Corniſh, 1 Salk. 226. 4 Mod. 255. S. C. 

15. A. ſeiſed in Fee, deviſed to 'Truſtees for eleven Years, and 
then to the firſt Son of 4. and the Heirs Males of his Body, and ſo 
on to the ſecond, third, Oc. Sons in Tail Male; provided the 
the ſaid Sons ſhall take on them my Surname; and in Caſo 
they, or their Hcirs, refuſe to take my Surname, or die without Iſſue, 


then I deviſe my Land to the firſt Son of B. in Tail Mail, provided 


he take my Surname; and if he refuſe, or die without Ifluc, then to 
the right Heirs of the Deviſor. A. had no Son at the Time of the 
Deviſe, and died without Iſſue; and B. had a Son who was living at 
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the Time of the Deviſe, who took the Surname of the Deviſor. The 
whole Court agreed, that the Deviſe to B. was not a contingent Re- 
mainder, becauſe of the precedent Eſtate for Years, which could not 
ſupport it ; it appears likewiſe by the Caſe, to be the Opinion of 
Treby Ch. Juſt. and Juſt. Powell, that it could not be good as an 
exccutory Deviſe, if it were conſidered as a Deviſe to the Heirs of 
A. being limited per verba in preſenti ; but Blencow Juſt. held, that 


— 4. 


the Deviſe to the Son of J. was future; for he ſuppoſed the "I'cſtator 


knew that 4. had no Son, and the rather becauſe he does not name 
him; but it was adjudged and affirmed in B. R. that the Remain- 
der to C. was good, and veſted in him. Scatterwood and Edge, 
1 Salk. 229. 

16. A Man deviſed Lands to his Executors till his Son ſhould 
come of Age, and when his Son ſhould come of Age, then he ſhould 
enjoy it, for him and his Heirs; this is a Remainder executed in the 
Son, and not in Contingency; for the Words whey and then, in this 
Caſe, only denote the Time when the Remainder is to execute, and 
will no more make the Remainder contingent, than in the common 
Caſe, when a Leaſe is made for Life or Years; and after the Deceaſe 
of the Tenant for Life, or the Expiration of the Term of Years, 
then to remain to another; for tho the Words be, after the Term it 
ſhall remain, yet it is a preſent and not a contingent Remainder ; for 
where Words refer to that which muſt nceds happen, there ſhall be 
no Contingency. Boraſton's Caſe, 3 Co. 19. 

17. J. having Iſſue five Sons (his Wife being exſeint with a Sixth) 
deviſed two Thirds of his Land to his four younger Sons and the 
Child iz: Ventre ſa mere, if it were a Son, and their Heirs; and if 
they all die without Iſſue Male of their Bodies, or any of them, that 
the Lands ſhall revert to the right Heirs of the Deviſor ; by this De- 
viſe the younger Sons are 'Tenants in Tail in Poſſeſſion, with croſs 
Remainders over to each other; and no Part ſhall revert to the Heirs 
of the Deviſor till all the younger Sons be dead without Iſſue Male of 
their Bodies. Dyer 303. Hob. 33. 

18. A Man having two Sons deviſed Part of the Lands to one of 
them and his Heirs, and the Reſt to the other and his Heirs; and 
further Wills, that the Survivor ſhall be Heir to the other, if cither 
dies without Iſſue; by this the Deviſecs are Tenants in Tail, with 
Remainder in Fee executed of each other's Part. Cro. Fac. 695. 

19, But where a Man having three Sons, and ſeiſed of three 
Houſes, deviſed a Houſe to each Son and his Heirs, with this Proviſo, 
that if all his ſaid Childen ſhall die without Iſſue of their Bodies 
lawfully begotten, that then all his ſaid Meſſuages ſhall remain over, 
and be to his Wife and her Heirs; and it was held in this Caſe, that 
theſe Words did not raiſe any croſs Remainders, but that at the 


| Death of any of the Sons his Houſe ſhall go immediately to the Wife; 


and though a croſs Remainder may be by Implication, where Lands 
arc limited to Two, yet they cannot riſe where Three or more 
Houſes are limited to Three, without expreſs Limitation, becauſe of 
the Inconvenience. Between Gilbert and Witty, Cro. Fac. 655. Vide 
i Yent. 224. where per Hale Ch. Juſt. no croſs Remainders can be 
created by Implication in a Deed, nor any in a Will between Three, 
or more, unleſs the Words of the Will do plainly expreſs the Intent 
of the Deviſor to be ſo; as where Black-acre is deviſed to A. JW hitc- 
acre to B. and Greem-acre to C. and if they die without Iſſues of thek 
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Bodies, gel alterius eornm, then to remain; there, by Reaſon of the 
Words alterins eornm, croſs Remainder ſhall be. 1 


(F) Ok executozy De viſes of Leaſes foꝛ Years, 
and here of the Limitation of the Truſt of 
a Term, as far as it relates to and agrees 
with the De vile thereof. 


I. 5 a Termor deviſes his Term to A. for Life, the Remainder to 
another, tho A. has the whole Eſtate (for that is in him during 
his Life) and ſo no Remainder can be limited over at Common 
Law; yet it is good by Way of (a) exccutory Deviſe. Cro. Fac. 198. 
1 Rol. Abr. 610, 8 Co. 94. Queſtion in 
theſe Caſes 


was, whether the Diſpoſition of the Term to a Man for his Life, was not ſuch a total Diſpoſition of it, 
that no Remainder could be limited over, it being in the Eye of the Law a greater Eſtate than for 
any Number of Years ; which was reſolved in the Affirmative, in the Reign of 6 E. 6. Dyer 74. by all 
the Judges of England; but this Reſolution ſeeming very ſevere, and againſt natural Juſtice, that a 
Man ſhould be hindered from making Proviſion for his Family and the Contingencies of it, occaſion- 
ed a contrary Reſolution, 19 Eliz. Co. Lit. 46. Dyer 35. for the Judges obſerving the good Effect 
ſuch Limitations by Way of Truſt had, which were allowed in Chancery, permitted Farmers to diſ- 
oſe of their Leaſes in the ſame Manner by Laſt Will ; and then the Chancery, the better to fix them 
in it, allowed of Bills by the Remainder-man to compel the Deviſee of the particular Eſtate to put 
in Sccurity, that he in the Remainder ſhould enjoy ir, according to the Limitation ; but when they 
perceived that this multiplied Chancery Suits, they reſolved that there was no need of that Way, 
10 Co. 47.4. 52.b. 1 Sid. 451. but that the particular Deviſee ſhould not have Power to bar the Re- 
mainder- man; ſo that the Law has been long ſettled, that executory Deviſes are good, provided the 
Contingency is to happen within a Life or Lives all in eſe; for there can be no Tendency to a Perpe- 
tuity, which was one great Miſchief apprehended from theſe Kind of Limitations; but what Kind of 
executory Deviſes do, or do not tend to a Perpetuity, will be beſt ſeen by the Caſes themſelves. 


(a) The great 


2. If 4. poſſeſſed of a Term for Years, deviſes it to B. his Wife 
for eighteen Years, and after to C. his eldeſt Son for Life, and after 
to the eldeſt Iſſue Male of C. for Life, tho' C. had not any Iſſue Male 
at the Time of the Deviſe and Death of the Deviſor; yet if he had 
Iſſue Male before his Death, this Iſſue Male ſhall have it as an exe- 
cutory Deviſe; for altho' there be a Contingent upon a Contingent, 
and the Iſſue not in efſe at the Time of the Deviſe, yet in as much 
as it is limited to him but for Life, it is good, and all one with 
Manning's Caſe, upon a Reference out of Chancery to Juſtice Fores, 
Croke and Barkley, between Cotton and Heath, by them reſolved, 
without Queſtion. 1 Roll. Abr. 612. 

3. If J. poſſeſſed of a Term deviſes it to B. his Wife for Life, and 
after her Death to his Children unpreferred ; and after B. dies, C. then 
being the only Daughter of A. ſhall have it; for an executory Deviſe, 
that hath a Dependance on the firſt Deviſe, may be made to a Perſon 
uncertain. 1 And. 60, 61. 

4. If one poſſeſſed of a Term deviſes it to his Wife for Life, the 
| Remainder to his firſt Son for Life; and if he dies without Iſſue, to 
his ſecond Son, Gc. The Remainder to the ſecond Son is void; for 
the Remainder of a Term cannot depend upon a Poſlibility fo re- 
mote as the dying without Iſſue; although it was objected, that the 
Deviſe was not to the firſt Son and his Iſſue, (in which Caſe it was 
agreed it ſhould go to his Executor) but it was given to him for Life 
only, with an executory Deviſe to the ſecond Son, upon the Contin- 
gency of the firſt not having Iſſue at the Time of his Death. Be- 


tween Toro and Windham, 1 Lev. 290. 2 Chanc. Nep. 14. b. = 
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5. If a Man poſleſſed of a Term for Years, deviſes it to D. his 
Wife for Life, and after to V. his eldeſt Son, and his Aſſigns; and if 
he dies without Iſſue then living, to T. this being a perpetual Limita- 
tion by Intendment of Law is void; and if Men ſhould be admitted 
to make ſuch Deviſes, there would not be any End of them, nor any 
Certainty. Between Child and Bayly, Cro. Fac. 459, 460. 1 Kol. 
Abr. 613. Note; The Authority of this Caſe is ſhaken by the Duke 
of Norfolk's, and denied to be Law. 1 Salk. 225. 

6. If a Man poſſeſſed of a Term deviſes it to his Son, and if he 
dies unmarried, and without Iſſue, to his Daughters; and if his Son 
be married, and has no Iſſue then living to enjoy it, then after the 
Death of his Son's Wife, he deviſes it to his ſaid Daughters; the De- 
viſe to the Daughters is void, being a Limitation after the Death of 
their Brother without Iſſue; for it is not to be taken (as objected) 
that the Dying ſhould be without Iſſue living at his Death, and fo 
the Contingency to happen within the Compaſs of a Life; and if it 
ſhould be intended of ſuch a Dying without Iſſue, yet the Court 
held it would be void, according to Child and Bayly's Caſe; for tho? 
ſuch a Deviſe hath prevailed in Caſe of an Inheritance, as in Pell 
and Brown's Caſe, yet it hath not yet prevailed in Caſe of a 'Term; 
and the Court ſaid they would not extend the Deviſes of Chattels 
to make Perpetuities, farther than they had been. Between Gibbons 


and Summers, 3 Lev. 22, 23. 


7. A. having Iſſue ſeveral "WM, Eldeſt Non Compos) created a 
Term for Years, and by another Deed declared the Truſt thereof to 
his ſecond Son and the Heirs Males of his Body, Remainder to his 
other Sons; provided, that if his eldeſt Son died without Iflue, or not 
leaving his Wife enſeint with a Child, living the ſecond Son, ſo that 
the Earldom of deſcended on the ſecond Son, then the ſaid 
Term to remain to the third Son and the Heirs Males of his Body, 
with like Limitations to the other Sons; the eldeſt Son died without 


Iſſue, living the Second; and this Limitation to the third Son was 
held good; and fo decreed by my Lord Nottingham, contrary to the 


Opinion of the three Chief Juſtices who aſſiſted him. 3 Chan. Ca. 1 
The Duke of Norfolk's Caſc. Note; This Decree was reverſed by 
North Lord Keeper, 1 Fern. 163. but upon an Appeal to the Houſe 
of Lords, the laſt Decrce was reverſed, and Lord Notting ham's eſta- 
bliſhed, 1 Chan. Ca. 53. Note; executory Deviſes and Limitations 
of the Truſt of a Term are governed alike. 1 Fern. 234. 

8. If a Term is deviſed to A. and the Heirs of his Body, and if 4. 
dic without Iſſue, living B. then to B. this is a good Limitation, the 
Contingency ariſing within the Compaſs of a Life. Adjudged be- 
tween Lamb and Archer, 5 W. & M. in B. R. 1 Salk. 225. and 
Child and Baply's Caſe denied to be Law. 

9. J. F. deviſes to his Son a Leaſehold Eſtate, to his Executors, 
Adminiſtrators and Aſſigns for ever; but if he died before twenty- 
one, without Iſſue, in that Caſe deviſes it over to his Brother; and 
the Queſtion was, whether the Remainder over was good. It was 
objected, that it was a Perpetuity, for that the Remainder depends 
on the Son's Dying without Iſſue; for if he die before twenty-one, 
tho he leaves a Child, and that Child afterwards dies without Iſſue, 
the Son may be ſaid to be dead before twenty-one, without Iſſue : Sed 
aon allocatur ; and the Court decreed the Remainder over good. 
Trin. 1690 between Martin and Long, 2 Fern. 151. And a na 
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Caſe ſaid to have been adjudged in the Exchequer, between Smith 
and Smith. 1 | 

10. One F. being poſſeſſed of a Term for Years, deviſes it to his 
Wife for Life, and after her Death to R. F. for her Life; and after 
her Death to T. F. and his Children; and then deviſes in this Man- 
ner; and if it ſhall happen the ſaid J. E do die before the Expira- 
tion of the ſaid Term, not having Iſſue of his Body then living, then 
to go over to the Plaintiffs for the Reſidue of the Term; the Defen- 
dant's Title was by an Aſſignment of R. HF. and J. E. of all their E- 
ſtate, Right, Title and Intereſt. R. H. was dead, and T. F. died 
without Iſſue, and the Plaintiff brought his Bill to have an Aſſign- 
ment of the Term purſuant to the Will; all that was inſiſted upon 
for the Defendant, to difference this Caſe from the Duke of Norfolk's 
of a Term, and of Pell and Browne's Caſe, of a Fee, was, that 
this Contingency of his dying without Iſſue, was not confined to his 
own Death, but that the Words, then living, ſhould relate to the 
Words, before the Expiration of the Term; and ſo this went further 
than any of the Caſes had ever yet been carried, for he might have 
Iſſue for ſeveral Generations; and yet if ſuch Iflue failed at any 
Time before the Expiration of the Term, then it was to go over; 
and this in a long Term tended plainly to a Perpetuity, and there- 
fore ought not to be allowed; but by the Deviſe to T. H. and lis 
Children, and the ſubſequent Words, and if he die without Iflue, the 
whole Term and Intereſt was veſted in him, and he might diſpoſe 
thereof as he thought fit, and it could not be reſtrained by the Words 
then living, which related only to the Words, before the. Expiration 
of the Term, and ſo the Remainder over to the Plaintiff void; but 


for the Plaintiffs it was argued and decreed;' that the Remainders to 


them was good, by Way of cxecutory Deviſe, and that the Words, 
then living, muſt relate to the Time of his Death; for otherwiſe 
there would be no Difference between this and the common Limita- 
tions of a Term to one and the Heirs or Iſſue of his Body; and if 
he dies without Iſſue, the Remainder to another, which is void; for 
there it muſt likewiſe be intended, if he die without Iflue before 
the Expiration of the Term, or during the Term; ſince after the Ex- 
piration of the Term he can limit no Remainders over, becauſe no- 
thing remains then to be limited; but here it being limited over upon 
this Contingency, if he dic without Iſſue then living; ig. at the Time 
of his Death, it is good; becauſe the Contingency muſt happen with-⸗ 
in one Life, or not at all; for upon his Death it will be certainly 
known, whether he leaves Iflue, or not; if he does, the Contingency 
cannot take Place; if he does not, then it may; and this being to 


happen within the Compaſs of a Life, is good as an executory De- 


viſe, and differs in nothing from the Duke of Norfolk's Cafe, ſave 
only that there it was by Proviſo, and alſo upon the Death of an- 
other Perſon without Iſſue then living ; and here it is upon his own 
Death, which makes no Manner of Difterence. Fletcher's Caſe, de- 

creed Trin. 1709. 1 0 
11. A Man poſſeſſed of a Term for thirty-one Years deviſes it to, 
his Son H. during his Minority; and if he attains to his Age of 
twenty-one Years, then to him during his Life, if the Term ſhall fo 
long continuc, and no longer, and after his Death to ſuch of his 
Iſſue to whom he ſhall deviſe it; but if he die without Iſſue, then to 
his other Son C. for tho Reſidue of the Term. H. afterwards died 
CES Ddd * without 
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without Iſſue, or without making any Diſpoſition of the Reſidue of 


un... 


the Term; and the only Queſtion was, whether by the Words of this 
Will, the whole Term did not veſt in H. and it was decreed, that 
it did not; for the Words, die without I ue, have a twofold Mean- 
ing, either without Iflue at the Time of his Death, or without Iſſue 
whenever the Iſſue fails; and though in Caſe of an Inheritance, if 
Lands are deviſed to one, and if he die without Iſſue, the firſt De- 
viſee takes an Eſtate-tail by Implication, which ſhall go to his Iſſue, 
and they ſhall take in a Courſe of Deſcent to all ſucceeding Ge- 
nerations ; but to make ſuch a Conſtruction in the Caſe of a Term, 

which cannot come to the Iſſue by Deſcent, is unneceſſary, and 
therefore in ſuch Caſe, the other Conſtruction of the Words, which 
is moſt natural and obvious ſhall take Place; and it ſhall be in- 
tended only, if he die without Iſſue living at the Time of his 
Death, and conſequently the dying without Iſſue being confined with- 
in the Compaſs of a Life, hinders not the Remainder over; but it 
may well take Place by Way of executory Deviſe, according to 
the former Reſolutions. Decreed Paſch. 1718. between T argett 


and ant. 


(G) Of Terms fo: Years, and incertain Jn- 
tereſts by Devile. 


1. A Man deviſed his Land to his Executors for Payment of his 

Debts, and after Debts paid, the Remainder over; and it 
was admitted clearly, that the Remainder was good; but the Que- 
ſtion was, what Eſtate. the Executors had, for there being no parti- 
cular Eſtate limited, if an Eſtate ſhould be adjudged for them for 
Life, it might determine before they received ſufficient to anſwer the 
End of the Deviſe; for on their Death it would not go to their Exe- 
cutors; and it was adjudged an incertain Intereſt, which ſhould go 
from Executor to Executor for Payment of Debts. Cro. Eliz. 315. 
8 Co. 96. 1 Roll. Abr. 829. 

2. A. deviſes his Lands to his Executors, till his Son comes of Age, 
the Profits to be imployed in the Performance of his Will, tho' the 
Son dies before he be of Age, yet the Intereſt of the Executors con- 
tinues till he might be of Age, if he had lived; for ſince the Intent 
of the Deviſor governs in Wills, it might deſtroy that, if the Execu- 
tors Intereſt ceaſed at the Death of the Son; for it is reaſonable to be- 
lieve, that the Teſtator found, on a Computation, that the Profits of 
the Land, in that Time, would anſwer his Debts, (5c. fo that this is 
a good Deviſe of the Term, till the Son would be twenty-one, tho' 
he die before. 1 Chan. Ca. 113. 3 Co. 20. b. Boraſton's Caſe; F. P. 

3. If a Man deviſes Land to his Wife, till his Son comes of Age, 
to provide his Children with Neceflaries ; though the Wife dies be- 
fore the Son comes of Age, yet her Intereſt does not determine by 
her Dcath, becauſe it was not a Matter of mere Confidence, but 
ſhall go to. her Executors ; but if the Deviſe had been, that his 
Land ſhould deſcend to his Son, but that his Wife ſhould have the 
full Profits thereof, until the full Age of his Son, for his Education ; 
here is nothing deviſed to the Wife but a meer Confidence, that ſhe 
ſhall take the Profits for the Education of the Son ; and by the 
Will ſhe is but in Nature of a Guardian or Bailiff, for the Benefit 1 

4 the 
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the Infant, which deter mines by her Death. Cro. Eliz. 252. Dyer 


210. 6 | 
4. A Man deviſed certain Lands to his Wife, till his Son and Heir 
apparent ſhould attain to his Age of twenty-one Years, and when 
his Son ſhould attain to his Age, then to his Son and his Heirs, and 
died; the Son lived to the Age of thirteen Years, and then died; 
and the Wife ſuppoſing that ſhe had a Title to hold the Lands till 
ſuch Time as the Son would have attained his Age of twenty-one 
Years, in Caſe he had lived to that Time, continues in the Per- 
ception of the Rents and Profits of the ſaid Lands for ſeveral Years; 
and the Bill was brought againſt her by the Heir at Law of the Son, 
to have an Account of the Rents and Profits from the Death of the 
Son ; and tho' the Wife was Executrix likewiſe of her Husband, yet 
it not being deviſed during that'Time for Payment of Debts, nor any 
Creditors, or Want of Aſſets appearing, it was held by my Lord 
Chancellor, that the Wife's Eſtate determined by the Death of the 
Son, and that the Remainder veſted preſently in the Son upon the 
Teſtator's Death, and was not to expect till the Contingency of his 
attaining his Age of twenty-one Years ſhould happen ; for then in 
this Caſe it never would have veſted, he dying before that Age, and 
therefore decreed the Wife to account for the Profits from the 'Time 
of the Son's Death; and upon a Rehearing his Lordſhip continu- 
ed of the ſame Opinion, and grounded himſelf on the Diſtinctions 
taken - 3 Co. 19. and 6 Co. 35. Hill. 1713. between Manfield and 
Dugard. | 7195 oath £1 
5 If a Copyholder deviſes his Land to A. and B. his two Sons, 
and to the Heirs of their two Bodies begotten, and Wills that each 
of them ſhall enter at the Age of twenty-one Years, the Executors 
ſhall not take the Profits till they are both of full Age; but he who 
comes of Age firſt ſhall enter, and then the' other when he comes of 
Age, and they ſhall hold the Land jointly. Cro. Face 259. Zelv. 183. 
vide 1 Bulſt. 48. cont. ſt 103” 
6. A. deviſed to B. during his Exile; and if it pleaſe God to re- 
ſtore him to his Country, or if he die, then to F. S. B. was a 
Dutchman, and had a Penſion from the States; but upon ſome Diſ- 
pleaſure the States deprived him of his Employment and of his Pen- 
lion, and gave them to another; whereupon he voluntarily left the 
Country, and lived here with J. who had been his Acquaintance 
beyond Sea ; and after his Coming hither, a War happened be- 
tweet the Datch and Engliſh, and afterwards a Peacc was concluded 
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between the two Nations; yet B. continued here, and whether 


his Eſtate was determined, was the Queſtion; and the Court held 
it was not, for that the Exile intended by 4. was the Leaving his 
Country, becauſe of the States Diſpleaſure to him, and the With» 
drawing of his Penſion upon that Diſpleaſure. Between Paget and 
Voſcins, 2 Lev. 191. 5 01. e 
7. 4. deviſed his Land to B. and C. and the Survivor of them, till 
800 J. ſhould be raiſed out of them; and it was adjudged that B. 
and C. ſnould have the Land no longer than they might have received 
it out of the Profits; and that if a Stranger enters after the Death 
of the Deviſor, they may have an Account of the mean Profits, but 
cannot hold the Land longer than the Sum might have been levied; 


for if that were allowed, they might make it an eternal Charge on 


the Heir's Eſtate; but if the Heir himſelf enters and diſturbs hers 
| they 
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they may hold over, for the Heir ſhall have no Benefit of his own 
Wrong, or they may have their Action againſt him at their Election. 
A Co. 82. Corbet's Cafe, Cro. Elis. 800. 1 Salk. 153. S. P. | 
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(ti) Of Deviſes by Implication. 


1. IF A. deviſes Lands to his Heir, after the Death of his Wife; 
(a) The Law this is a good Deviſe to the Wife for Life by (a) Implication 
'F Flac, > for by the expreſs Words of the Will, the Heir is not to have it du- 
did not regu- ring her Life; and if the Wife has it not, none elſe can, for the Execu- 
3 tors cannot intermeddle. 1 Rol. Abr. 843. 1 Fern. 22. S. P. 2 Fern. 
by Implica- 572» S. P. 2 Vent. 223. S. P. 


tion, becauſe | 7 | 
it is a Manner of transferring no Way agreeable to the Plainneſs and Solemnity of the Law: As if 


A. ſurrendered to the Uſe of D. and B. and for Want of Iflue to B. the Remainder over to C. This 
in a Conyeyance at Law had been but an Eſtate for Life to B. and no Eftate-tail by Implication; but 
as there has been greater Favour and Latitude allowed in the Diſpoſition of Eſtates by Will; and in 
the Conſtruftion of them, the Judges, to ſupport the Intent of the Deviſor, where it was very appa- 
rent, have admitted Eſtates by Implication, tho' to the Diſheriſon of the Heir at Law: But where ſuch 
Eſtates ariſe, it muſt be by a neceſſary, and not a poſſible Implication or Intention in the Deviſor; 

for the Heir's Title being plain and obvious, no Words, by Conſtruction ſhall impeach it, which will 


bear a contrary Signification. Vangb. 263. 


2. If a Man deviſes to a Stranger, after the Death of his Wife, 
this gives the Wife no Eſtate for Life, by Implication ; for it is 
but a Demonſtration when the Eſtate of the Stranger ſhall com- 
mence. Bro. Dev. 52. Cro. Fac. 75. I Fern. 22. 2 Fern. 572, 
2 Vent. 223. | 

3. If one having a Wife and two Daughters Heirs at Law, deviſes 
Lands to one of the Daughters, after the Wife's Death, this gives 
the Wife an Eſtate for Life, tho' the Daughter was but one of the 
Coheirs. 2 Fern. 723. 

4. If a Man poſleſſed of a 'Term for Years deviſes it to his Son, 
after the Death of his Wife, and the Wife is made Executrix, ſhe 
ſhall have the whole Term as Executrix, for there cannot be an 
Eſtate for Life of a 'Term by Implication, as there may be of an 
Inheritance. Moor 635. 0 

5. A. ſeiſed of a Manor, Part in Demeſnes, and Part in Services, 
deviſed all the Demeſnes to his Wife expreſly for Life, and all the 
Services for fifteen Years, and then deviſed the whole Manor to a 
Stranger after her Death; it was reſolved, that the laſt Deviſe 
ſhould not take Effect till after her Death, and yet ſhe ſhould not 
have the Services for her Life by Implication, but that the Heir 
ſhould enjoy the Services, after the fifteen Years, tho' ſhe were ſtill 
alive; for there appears no neceſſary Implication, that ſhe.thould 
have the Whole for her Life, with an Excluſion of the Heir; and a 
poſſible Implication is not ſufficient to exclude him; for nothing, but 
the apparent Intent of the Deviſor, can do that; but if the Deviſor 
had ſaid, that after the Death of his Wife and the Stranger, the 
Heir ſhould have the Manor, the Wife by a neceſſary Implication 
ſhall have the whole Manor for her Life; for.the Deviſor's Intent is 
plain, that the Heir is not to have the Manor, while the Stranger and 
the Wife live, and the Stranger cannot take any 'Thing whilſt ſhe 


lives. Moor, pl. 24. Vangh. 365. 
4 6, One 
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6. One having Iſſue a Son, who was his Heir apparent, and two 
Daughters, deviſes in theſe Words; If it happen my Son B. and my 
two Daughters to die, without Iſſue of their Bodies lawfully begot- 


ten, then all my Lands ſhall be and remain to my Nephew D. and 


his Heirs for ever, and dies; and it was held, 1/t, That no expreſs 
Eſtate was by this Will given to his Children. 24ly, Nor any E- 
ſtate by Implication, becauſe then it muſt be either a joint Eſtate 
for Life, with ſeveral Inheritances in Tail, or ſeveral Eſtates-tail in 
Succeſſion one after another ; the laſt it cannot be, becauſe incertain 
which ſhall take firſt, which next ; and the firſt it ſhall not be, be- 
cauſe the Heir at Law ſhall not be diſinherited without a neceſſary 
Implication, which in this Caſe there is not, for it-is only a Deſigna- 
tion and Appointment of the Time when the Land ſhall come to the 
Nephew; as if he had deviſed thus; I leave my Land to deſcend, or, 
I give my Land to my Son and his Heirs ; till he and my two 
Daughters die without Iſſue, or ſo long as any Heirs of the Body of 
him and my two Daughters ſhall be living; and then, or for Want 
of ſuch Heirs, I deviſe the ſame to my Nephew ; this is good as a 
future and executory Deviſe; and in the mean Time the Land ſhall 
deſcend to the Heir at Law, he having made no Diſpoſition thereof. 
Between Gardiner and Shelton, Vaugh. 259. 

7. A. deviſes to B. and his Heirs Males, and if he dies without 
Heirs of his Body, then to remain to C. in Fee; this is but an E- 
ſtate in Tail Male to B. for the Law ſupplies the Words, of his Body, 
and ſince the Deviſor only gave it by expreſs Words to him and his 
Heirs Male, it would be againſt his plain Words, to let in Iſſue Fe- 
male by Implication on the other Words, ©iz. If he dies without 
Heir of his Body. Dyer 171. 

8. So if a Man deviſes to 4. and the Heirs of his Body; and if he 
die without Heirs, theſe laſt Words will not give the Deviſee an E- 
ſtate in Fee by Implication. 2 Fern. 451. Where an Eſtate for Life 
may be inlarged by Implication, vide Letter (D). 


O Of Deviſesof Lands foꝛ Payment of Debts, 


1. Man ſeiſed of Copyhold Lands ſurrenders them to the Uſe of 
his Will, and then by his Will ſays, My Debts and Legacies 
being firſt deducted, I deviſe all my Eſtate, both Real and Perſonal, 
t0 J. S. and it was held by my Lord Chancellor, that this ſhould 
amount to a Deviſe to ſell for the (a) Payment of Debts. Paſch. 
1682, between Newman and Johnſon, 1 Vern. 45. 


(a) Credi- 
tors are ſo 


far favoured 


in Equity, that whenever it appears to be the Teſtator's Intent, that his Lands ſhould be liable to his 
Debts, Equity will make them ſubject, though there are not expreſs Words of Charge; but gote, that 


there muſt be ſomething more than a bare Declaration, that his Debts ſhould be paid, 


otherwiſe it 


ſhall be intended out of the perſonal Kante, and the Real will not be liable, as appears by the Caſes 


on this Head. 


2. J. deviſed all his Lands to B. and the Heirs of his Body; and 
in another Part of his Will, reciting, that he owed B. Money upon 
Account, he therefore deviſed to him all his Perſonal Eſtate, and 
made him Exccutor, willing him to pay his Debts ; and upon the 
Reading of the Will, though the Clauſe as to the Payment of 
Debts ſeemed to relate to the Perſonal Eſtate only; and though 
the Lands were deviſed to B. in Tail, with a Remainder over to 
| Eee another; 
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another; and that it was objected, that a Tenant in Tail could not 


be a Truſtce; yet the Court decreed both Real and Perſonal Eſtate 
to be ſold for Payment of the Teſtator's Debts. Mich. 1686. be- 
tween Clowd/ly and Pellham, 1 Vern. 411. 2 Vern. 229. S. C. cited, 
and the Decree ſaid to be affirmed in the Houſe of Lords. 

3. But where a Deviſe was in the following Manner: I Vill all 
ny Debts ſhall be paid before any of my Legacies or Gifts herein 
after mentioned, and deviſes ſeveral pecuniary Legacies; and after, 
in the ſame Will, deviſes Lands to 7 S. on Condition to pay a cer- 
tain Rent to J. N. and other Lands to J. S. on Condition to pay 
5 J. per Ann. to J. D. and the Queſtion was, whether theſe Lands 
were by the Will ſubjected to the Payment of the 'Teſtator's Debts, 
or only to the Payment of the particular Rents thereout deviſed; 
and the Court held, that the Lands were not ſubjected to the Pay- 
ment of the Teſtator's Debts, for the general Clauſe in the Begin- 
ning of the Will, ſhall be intended only of the Perſonal Eſtate, 


and the pecuniary Legacies thereout deviſed. Paſch. 1687. be- 


tween Eyles and Cam, 1 Vern. 457. 

4. If J. S. deviſes his Lands to his Brother, who is his Heir at Law 
in Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother 
Exccutor, deſiring him to ſee his Will performed according to the 
Truſt and Confidence he had repoſed in him; this makes the Real 
Eſtate liable; for the Teſtator needed not have deviſed the Eſtate to 
his Brother, being Heir at Law, unleſs he intended that he ſhould 


take them chargeable with the Debts and Legacies. Decreed Paſch. 


1691. between Alcock and Sparhawk, 2 Fern. 2 28. and affirmed in 
the Houſe of Lords. 

5. J. deviſed in the following Words: I do by this my Will dif 
poſe of ſuch worldly Eftate as it hath pleaſed God to beſtow upon me ; 
firſt, 1 Will that all my Debts be paid and diſcharged, and out of 
the Remainder of my Eſtate, I give and bequeath unto my Mie zool. 
My Mind and Jill is, that my Wife have one Moiety of what is 
left, after my Debts paid. Item, T give to my dear Brother R. B. 
a Cloſe lying in the Pariſh of , and for the remaining Part of 
my Eſtate, as well Real as Perſonal, I give and bequeath unto my 
Brother J. B. whom ¶ make Executor; and it was held clearly, that 
theſe Words ſubjected his Real Eſtate to the Payment of his Debts, 
2 Vern. 690. . 

6. So where 4. being ſeiſed of a Real Eſtate, and alſo poſſeſſed 
of ſome perſonal Eſtate, made his Will in Writing, and thereby de- 
viſed in theſe Words: Tmprimis, I Will and Deviſe that all my 
Debts, Legacies and funeral Charges, ſhall be paid and ſatisfied in 
the firſt place. Item, I give and deviſe, and then proceeds to diſ- 
poſe of his Real and Perſonal Eſtate ; the Perſonal Eſtate not being 
ſufficient, the Queſtion was, whether that Clauſe in this Will ſhould 
amount to a Charge on his Real Eſtate for the Payment of his 
Debts, Legacies and Funerals; and my Lord Chancellor Comwper was 
clear of Opinion, that it ſhould ; for as to his Debts it was but natu- 
ral Juſtice they ſhould be paid, and his Perſonal Eſtate would bave 
been liable to the Payment thereof, whether he had given any Di- 


rections in his Will about them, or not; when therefore he wills and 


Deviſes that his Debts, Legacies and Funerals, ſhall be paid and 


ſatisfied in the firſt place, theſe Words muſt be intended to give a 


Preference for thoſe Purpoſes to any other whatſoever ; and ſince he 
1 | does 
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does not deviſe his real or perſonal Eſtate to any Perſon in Particu- 
lar for theſe Purpoſes, the Perſons who come within that Deſcrip- 
tion muſt be ſuppoſed to be within his View; and it muſt be taken 
as a Deviſe for their Benefit, preferable to any other Diſpoſition 
whatſoever, either of his Real or Perſonal Eſtate, and conſequently 
both of them are thereby made liable thereto: Decreed Hill. 1715. 
between Trott and Vernon, 2 Vern; 708. S. C. where it is ſaid, that 
ſome Streſs was laid on the Word Deviſe. 

7. If Lands are deviſed to Truſtees, for the Payment of Debts 
and Legacies out of the Rents and Profits, the Truſtees may ſell 
the Land it ſelf. 1 Fern. 104. 2 Chan. Ca. 105. F. P. decreed. 

8. But if the Deviſe be to pay Debts and Legacies out of the 
annual Rents and Profits, by theſe Words the Lands ſhall not be 
ſold. 1 Vern. 104. 


9. If there be a Deviſe of a Sum certain, to be raiſed out of _. 


the Profits of Lands, and the Profits will not amount to raiſe the 
Sum in a convenient Time; per Lord Chancellor, it is the Law 
of this Court to decree a Sale. 1 Fern. 256. 2 Vent. 357. 

10. A. deviſes that his Executors ſhall receive the Rents, Iſſues 
and Profits of his Perſonal Eſtate, in the firſt place, to pay 60 J. per 
Ann. to one for Life, and after that Perſon's Death, out of the Re- 
mainder of his Eſtate, his Debts being paid, to raiſe Portions for 
ſeveral Children, payable at 'Twenty-one, and Maintenance in the 
mean Time, and deviſes all his Lands in ſeveral Parcels to ſeveral 
Perſons at future 'Times; and the Maſter of the Rolls held, that 
the Lands were liable to be ſold, and that the Sales ſhould be out 
of all the Deviſee's Lands, unleſs the perſonal Eſtate were ſufficient, 
or the Rents and Profits in a reaſonable Time; and ordered an Ac- 
count to be taken thereof in the firſt place. Trin. 1687. between 


Berry and Asam, 2 Fern. 26, 


(K) Of Deviſes of Things Perſonal ; as Goods, 
Chattels, &c. by what Deſcription, and to 


whom good. 


1. IF a Man who has Debts due to him by Bond, and who is like- 
wiſe poſleſs'd of a Term for Years, deviſes one Moiety of his 
perſonal Eſtate to his Wife, and afterwards ſeveral Legacies to other 
Perſons, and the Reſidue to F. FS. the Wife ſhall have one compleat 
Moiety, if the other is ſufficient to pay the Debts, and ſhe ſhall 
have a Moiety of the Leaſe; tho' it was objected, that a Leaſe 
was not uſually reckoned perſonal Eſtate. Between Lee and Hale, 
1 Chan. Ca. 16. | 

2, If a Man poſſeſſed of a Leaſe for Years, bequeaths ſeveral Le- 
gacies of Plate and other Goods to ſeveral Perſons, and after deviſes 
all the Reſidue of his Goods to his Wife, his Debts and Legacies 
being paid, and makes her ſole Executrix; by this Will the Leaſe 
paſles to her as Legatee ; for though by a Grant of omia Bona, a 
Leaſe paſſes not, yet by the Civil Law Bona including all Chattels, 
and this being a Legacy, the Judges of the Common Law in this 

Caſe ought to be guided by that Law. Cro. Eliz. 387. 
3. If a Man deviſes 1200 J. to J. S. and by general Words devi- 


ſes all his Goods, Chattels and Houſhold-ſtuff, in and about his 
' Houſe 


: 
. 
f 


DPeviſer. 


Houſe to the ſaid J. S. Money in the Houſe will not paſs, he be- 
ving a particular Legacy deviſed to him. 2 Chan. Rep. 190. 
4. Plate and Jewels will not paſs by a Deviſe of Utenſils. Dyer 


9. 
: 5. But by a Deviſe of Houſhold Goods, Plate will paſs. 2 Fern. 


638. 

25 If a Nobleman poſſeſſed of a Collar of SS, and of a Garter 
of Gold, and a Buckle annexed to his Bonnet, and of many other 
Buttons of Gold and precious Stones annexed to his Robes, and of 
many other Chains, Bracelets, and Rings of Gold, and precious 
Stones, deviſes all his Jewels to his Wife, and dies; the Garter and 
Collar of SS paſs not, becauſe they are not properly Jewels, but 
Enſigns of Honour and State; and the Buckle in his Bonnet, and 
the Buttons paſs not, becauſe annexed to his Robes; but all the 
other Chains, Rings, Bracelets and Jewels paſs. Earl of Northum- 
berland's Caſe, upon a Reference to Wray and Anderſon C. Juſtices, 
Owen 124. 

7. . by Will deviſes thus; Item, my Will and Pleaſure is, that 
the Furniture and Pictures in my Houſes at 4. B. and C. ſhall al- 
ways remain there, and not in the Power of my Executors to diſpoſe 
of, but ſhall go, with my ſaid Houſes, to ſuch of my Grandchildren 
as ſhall be in the Poſſeſſion thereof; and then appoints that the 
Plate guilt with Gold belonging to his Chapel at —, together 
with the Ornaments thereof, ſhould remain to the perpetual Uſe of 
the ſaid Chapel, and makes D. Executor; to whom he gives all 
his perſonal Eſtate, except what is before bequeathed, of what Na- 
ture or Kind ſocver, for his own proper Uſe; and the Queſtion was, 
if the Plate the 'Teſtator conſtantly uſed, and removed with him, 
when he went from one Houſe to another, ſhould go to the Execu- 
tor by the laſt Clauſe, or belong to the Houſes, under the Word 
Furniture; and my Lord Keeper was of Opinion, that Furniture in 
a large Houſe takes in Plate, but not here, becauſe he diſtinguiſhes 
the Chapel Plate from the Furniture ; and the Plate of ordinary 
Uſe, that was carried with him, could no more be ſaid the Fur- 
niture of one Houſe than of the others, and he meant only the 
particular Furniture of each Houſe ; ſo the Plate went to his Ex- 


ecutors, and liable to the Plaintiffs, who were Creditors. Mich. 


1705. between Franklin and the Earl of Burlington; vide 2 Vern. 
512. S. C. where it is ſaid to have been adjudged, that the Plate 
paſſed by the Deviſe of his Furniture and Pictures. Sed ©, 

8, If a Man deviſes his Houſe, and all his Goods and Furniture 


therein, to his Wife for Life, and after her Deceaſe to his Son R. 


and his Heirs, except his Pictures, which he gives to his Sons 4. and 
B. and he has Pictures in Boxes, as well as thoſe hung up in the 
Houſe, and likewiſe Pictures at his Death, which he had not at the 
'Time of the making the Will; and it is proved in the Cauſe, that 
he had Skill in Pictures, and frequently bought Pictures, and ſold 
them again; the Exception of the Pictures ſhall extend, as well to 
the Pictures hung up as Furniture, as to thoſe in Boxes, and as well 
to thoſe in the Houſe at the 'Time of the Will, as to thoſe bought 
in after the Will made; ſo that they ſhall paſs to his Sons A. and B. 
per Lord Keeper, Hill. 1505. between Gayre and Gayre, 2 Vern. 5 38. 

9. If a Man deviſes to his Wife all his perſonal Eſtate at a Place 
called M. all his perſonal Eſtate, as Coaches, Horſes, Oc. there at 
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the Time of his Death ſhall paſs, tho' not there at the Making of 
the Will, the perſonal Eſtate being fluctuating and varying until the 
Time of the Teſtator's Death. Mich. 1714. between Sayer and 
Sager, 2 Vern. 688, per Curiam, vide Swinb, 418. 

10. But if J. S. deviſes all his Houſhold Goods and Furniture, 
which ſhould be in his Houſe at R. at his Death to the Wife, and 
afterwards going beyond Sea, his Steward gets the Head Landlord of 
the Houſe to accept of a Surrender of the Leaſe of the Houſe, and 
removes the Goods to another Houſe, and writes an Account, of this 
to J. F. who approves of it; the Goods will not paſs by the Will to 
the Wife; otherwiſe, if they had been removed by Fraud to defeat 
the Legacy, or by any tortious Act, without the Privity of the Te- 
ſtator: Decreed Hill. 1716. between the Earl and Connteſs of Shaft s* 
bury, 2 Fern. 747. 


11. So if a Man deviſes to his Son the Furniture of his Houſe at - 


P. and two Ycars afterwards orders Goods which he had bought 
in London, to be carried to his Houſe at D. and agrees with Car- 
riers for that Purpoſe, but dies before the Goods are removed from 
London; theſe, Goods ſhall not paſs by the Will, as Part of the Fur- 
niture of the Houſe at D. Decreed Hill. 1716. between the Duke 
of Beauford and Lord Dundonald, 2 Vern. 739. 

12. A Man deviſed all the Arrears now due, and unjuſtly detain- 
ed from me by the Dean and Chapter of Jork, to be employed in a 
certain Charity; and the Queſtion was, whether the Arrears incurred 
after the Making of the Will, and a ſmall 'Time before the Death of 
tho Teſtator, and which were never demanded by the Teſtator, 
ſhould paſs; and per Lord Keeper not; for tho' a general Deviſe 
of all a Man's Goods will carry all he had at his Death, tho' pur- 
chaſed after the Making his Will; yet here it is confined to the Ar- 
rears due at the Making the Will: Decreed Trin. 1701. between the 
Attorney General and Bury. | F 
13. If a Man deviſes his Silver Tea-kettle and Lamp, with the 
Appurtenances, nothing ſhall paſs but the Kettle and Lamp, and the 
Box wherein the Lamp was placed, and not the Silver Tea-pot, 
Milk-pot, Tongs, Strainer or Caniſters: Reſolved at the Rolls, 
Mich. 1728. in a Caſe between Hunt and Berkley. 

14. A Man deviſcd to his Niece all his Goods, Chattels, Houſhold- 
Stuft, Furniture, and other 'Things which then were, or ſhould be 
in his Houſe at the Time of his Death, and ſome Time after died; 
leaving about 265 / in ready Money in the Houſe ; and it was 
decreed, that this ready Money did not paſs; for by the Words 
other Things ſhall be intended Things of like Nature and Species 
ma thoſe before mentioned. Mich. 1729, between Trafford and 

FVrige. | 41 „„ BVV | 
— . a Man deviſes 40 J. to be paid J. S. by him to be diſpoſed 
of, in ſuch Manner as the Teſtator ſhould by a private Note acquaint 
him with, and dies; without ſuch Appointment this is a good Be- 
queſt to the Party: Decreed Paſch. 20 Car. 2. between Martin and 
Clerk, 2 Chan. Ca. 198. | | 
16. If one deviſes his Lands to B. in Fee, paying 400 J. whereof 
200 J. to be at the Diſpoſal of his Wife, by her laſt Will, to whom 
ſhe ſhall think fit; and the Wife dies Inteſtate, her Adminiſtrator 


n 


ſhall have this 200 J. the r Joes being abſolutely veſted in 


the 


— 
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the Wife: Decreed Mich. 1690. between Robinſon and Duſgale, 
2 Vern. 181. | 

17. If one deviſes his Lands for the Payment of his Debts and 
Legacies, and deviſes 400 J. a- piece to two of his Siſters, and to his 
Third as much as his Executor ſhould think fit; the "Third ſhall 
have 400 J. alſo, and be made equal to her other Siſters, if the 
Eſtate will hold out: Decreed Trim. 1690. between Marcham and 
Brown, 2 Vern. 153. 

18. If Money is deviſed to younger Children, where there are di- 
vers Daughters and a Son, who by Birth is a younger Child, but is 
Heir at Law to a fair Inheritance, he ſhall not be conſidered as a 
younger Child, fo as to take by the Deviſe. 12 Car. 2. between 
Bretton and Bretton, 3 Chan. Rep. 1. 1 Chan. Rep. 224. S. P. 
decreed. 

19, If a Man deviſes Lands to be ſold for the Increaſe of Chil- 
drens Portions, a Child born ſince the Will ſhall have a Share. 
2 Chan. Rep. 211. 

20. So where one deviſed 20 J. a- piece to all the Children of his 
Siſter B. and the Queſtion was, whether a Child born after the ma- 
king of the Will, and before the Death of the Teſtator, ſhould take 
by Virtue of the Deviſe; and the Court decreed it to extend to the at- 
ter-born Child; the Word Children comprehending all. Trin. 1689, 
between Garbland and Mayor, 2 Fern. 105. but if it had been to 

the Children by Name, 0. & vide Dyer 177. 1 Iuſt. 112.b. 

21, A Man by Will deviſed all his Goods in ſuch a Houſe to G. 
for Life, and after his Deceaſe to the Heir of J. S. and the Point 
was, whether he that was Heir of J. S. ſhould take theſe Goods as 

 Deviſee, and the ſaid Goods go to his Executors; altho' ſuch Heir 
die in the Life-time of G. or whether he that was Heir to J. S. at the 
Time of G.'s Death ſhould have them; and tho' it was urged, that 

theſe Goods were only the Furniture of the Capital Houſe, yet my 
Lord Chancellor was of Opinion, that they abſolutely veſted in him 
that was Heir of J. S. at the Time of his Death; and decreed accord- 
ingly, between Danvers and the Earl of Clarendon, 1 Fern. 35. 

22, A Man deviſed his Eſtate to his Wife for Life, and after her 
Deceaſe to his Son T. his Heirs and Aſſigns for ever; provided if 7. 
died without Iſſue of his Body, then he bequeathed unto his Daugh- 
ters M. and E. 200 J. to be equally divided between them, and to 
be paid out of his Eſtate, within fix Months after the Deceaſe of 
the Survivor of the Wife and Son; the Wife died, and T. died, 
leaving Iſſue, who died within three Months after the Father; and 
the Court held, that this perſonal Legacy could not be intended to 
ariſe upon any remoter Contingency, than that of T.'s dying with- 
out Iſſue living at his Death; and therefore diſmiſſed the Bill, which 
fought the Benefit of it. Trim. 1712, between Nichols and Hooper, 

& Vern. 686, | : 

23. If A. deviſes 1500 I. in 'Truſt for the Children of B. and B. 
has only one Child, and ſeveral Grandchildren, the Child only ſhall 
take, and the Grandchildren ſhall not come in for Shares; but if B. 
had not a Child living, the Grandchildren might have taken by the 
Name of Children. Vide 2 Per. 106. 3 

24. If a Man deviſes the Surplus of his Eſtate to his Grand- 
children, living at his Death, Grandchildren born after his De- 
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ceaſe ſhall not take; for if he had ſo intended it, he would not have 
reſtrained it to Children living at his Death: Decrced Hill. 1715. be- 
tween Mnſgrave and Parry, 2 Fern. 710, te 


25. If one deviſes the Surplus of his perſonal Eſtate to the Chil- 


dren of 4. and B. and neither of them has a Child at the Making 
of the Will, or the Death of the Teſtator, the Deviſe is Executory, 
and ſhall extend to any Children that 4. and B. ſhall afterwards 
have, and the Children of each ſhall take per Capita, and not per 
Stirpes; they claiming in their own Right, and not as repreſentin 
their Parents; per Curiam. Mich. 1715. between Meld and Brad, 
bury, 2 Vern. 405. 


26. The Duke of Bolton by his Will deviſed in theſe Words, viz. 


Item, 1 give and bequeath unto ſuch of my Servants, as ſhall be 
living with me at the Time of my Death, one Tear's Mager. Per 
Lord Keeper, Stewards of Courts, and ſuch who are not obliged to 
ſpend their whole 'Time with their Maſter, but may alſo ſerve any 
other Maſter, are not Servants within the Intention of the Will ; but 
I will not narrow it to ſuch Servants only that lived in the Teſtator's 
Houſe, or had Diet from him. 2 Fern. 546, 547. | 


(L) When a Deviſe ſhall be in Satisfaction of 
à Thing due. $333 


A 7 S. upon his Wife's joining with him in the Sale of Part of her 

* Jointure, gave a Note to pay her 7/. 10 f. per Ann. for her 
Lite ; and upon a ſecond Sale of a farther Part of her Jointure, gave 
her a Bond to pay her 6 J. 10 f. per Aun. for her Life; and after- 
wards by Will, without taking Notice either of Bond or Note, deviſed 


unto her 14/. per Ann. for Life; and it was held, that the Deviſe 


ſhould be in Lieu and Satisfaction of the Bond and Note. Paſch. 1705. 
between Brown and Dawſon, 2 Vern. 498. per Cur'. 

2. So if A. by Marriage-Articles agrees to leave his Wife 800 J. 
and her Jewels, Gc. but it is declared, that notwithſtanding the Ar- 


ticles, ſhe ſhould not be debarred of any Thing he ſhould give her 


by Will; and 4. by Will makes a Diſpoſition of his whole Eſtate 
among his Children, &c. and gives his Wife 1000 J. the Wife muſt 
waive the Articles, or the Will, for ſhe cannot have both; for his 
Making a Diſpoſition of the whole Eſtate ſhews, that he intended, 
that every Part ſhould be performed. Paſch. 1706. between Lady 
Herne and Herne, 2 Fern. 555. 


3. But if A. gives a Bond to B, her Servant, to pay her 20 l per 


Ann. quarterly for her Life, free from Taxes; and by Will, with- 


out taking notice of the Bond, gives B. 20 J. per Ann. for her Life 
payable Half-yearly, but not faid free of Taxes ; B. ſhall have both 
the Annuities, for that by the Will not being ſo advantageous as the 
firſt, cannot be preſumed a Satisfaction: Decreed Hill. 1704. between 
Atkinſon and Webb, 2 Vern. 4378. | | 

4. So where 4. on his Marriage covenanted to purchaſe, and ſet- 
tle a Jointure of 20 J. 3 Ann. on his intended Wife; and if he 
died before ſuch Purchaſe or Settlement made, ſhe ſhould have 3 oO. 


out of his Eſtate for her own Uſe; the Marriage was had, and the 
Husband died before any ſuch Settlement was made; but by his 
Will he devifed to his Wife 330 J. for her Life, with Power to = 
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poſe of 30 J. Part thereof at her Death; and it was held 1ſt, That 
ſhe had a Right to 300 J. and Intereſt, and that the Executor could 
not now be at Liberty to ſettle 20 J. per Aun. as the Teſtator might 
have done. 2d/y, That ſhe ſhould have the 330 J. as an additional 
Bounty, and Proviſion for the Wife: Decreed Trin. 1705. between 
Perry and Perry, 2 Fern. 505. 

5. By a Marriage- Settlement the intended Husband was made Te- 
hant in Tail, and a Proviſion was made of 3ooo J. a- piece for the 
Daughters; the Husband afterwards docked the Intail, and deviſed to 
the Daughters 3000 J. a- piece; and it being proved, that the Teſtator 


had declared after making the Settlement, that he would add to his 


Daughters Portions; and it being urged, that the Cutting of the In- 


tail was for this Purpoſe; the Court decreed the Daughters both Sums. 
13 Car. 2. between Pile and Pile, 1 Chan. Rep. 199. 

6. By a Marriage-Settlement, in Caſe of Failure of Iſſue Male, a 
Remainder of the Eſtate was limited to Daughters, until they ſhould 
raiſe 3000 J. for Portions; there was Iſſue of the Marriage, a Son and 
two Daughters; the Father deviſed 700 J. a- piece to the Daughters, 
and died; the Son afterwards made his Will, and deviſed to the 
Daughters to the Amount of 7000 J. without mentioning of its being 
in Lieu or Satisfaction of any Thing due to them, and gave his 
Land to his Heirs Males, and died without Iſſue; and it was held 
clearly, that the Father's Legacy could be no Satisfaction, not being 
adequate in Value; beſides the Father had then a Son living, and it 
was altogether contingent and uncertain, whether 3000 J. would ever 
ariſe, and become payable or not ; and therefore it was but rea- 
ſonable, that the Father ſhould make ſome certain Proviſion for 
his Daughters; but as to the Son's Legacy of 7000 J. it was, by two 
Lords Commiſſioners againſt Rawlinſor, decreed a Satisfaction; but 
upon an Appeal to the Lords, the Decree was reverſed; for the 
Daughters being Heirs at Law, and diſinherited, there was no Ground 
for the Court to make a ſtrained Conſtruction to their Prejudice, in 
Favour of a voluntary Deviſce. Paſch. 1692, between Duffeld and 
Smith, 2 Vern. 258. | 55 | 

7. 4. on the Marriage of his Daughter; gave a Bond to the Huſ- 
band for the Daughter's Portion, and afterwards by Will deviſed 
Land of much greater Value to the Husband and Wife, and their 
Heirs, and died; and there being a Defect of Aſſets to pay Debts, 
the Queſtion was, whether the Deviſe of thoſe Lands ſhould be a 
Satisfaction; and the Court held that Caſes of this Nature depend up- 
on Circumſtances; and that where a Legacy has been decreed to go in 
Satisfaction of a Debt, it was grounded upon ſome Evidence, or at 
leaſt a ſtrong Preſumption, that the Teſtator did ſo intend it ; but 
there is no Room for that in this Caſe, it plainly appearing, the Te- 
ſtator intended to give all he could to his Son-in-Law and Daughter, 
and defraud his Creditors; and therefore the Deviſe of the Land muſt 
not be in Satisfaction of the Bond-Debt. Trin. 1693. between Good- 


fellow and Burchett, 2 Vern. 298. 


8. H. owed his Niece A. 100 l. by Bond, and having two other 
Nieces B. and C. makes his Will, and bequcaths 300 J. to his Niece 
A: and to his other two Nieces 200 J. a- piece; after that he borrowed 
another 1001. of his Niece 4. and being indebted to her 200 J. died; 
and to prove, that the 300 J. ſhould go in Satisfaction of the Debt, 
it was inſiſted upon as a Rule in Equity, that where the 2 

4 eing 


Deviſes. = 


207 


being indebted, gives his Debtee a Legacy greater than his Debt, it 
ſhall go in Satisfaction; for a Man thall be intended to be juſt be- 
fore he is kind; otherwiſe where a Legacy is leſs, for that is neither 
to be juſt nor kind, and ſhall not be taken to go in Satisfaction of 


any Part. But per Cowper Lord Chancellor, it might be as good 


Equity to conſtrue him to be both juſt and kind, if he intended to 
be both; that if any Part of this 300 J. be applied to the Payment 
of the Debt, as for ſo much it is not a Gilt ; whereas a Legacy 
muſt be taken to be a Gift or Gratuity; and there being Aſſets, and 
ſome Proofs of the Teſtator's greater Kindneſs to A. than his other 
Nieces, his Lordſhip decreed her the whole 300 J. over and above her 
Debt. Mich. 6 Ann. between Cuthbert and Peacock, 1 Salk. 155. 
Vid. 2 Salk. 508, where my Lord Harcourt reverſed a Decree of 
the Maſter of the Rolls, upon the Circumſtances of the Caſe, and 
Intention of the Party; that the Legacy tho' greater, ſhould not be 
a Satisfaction for what is due to the Debtee. 

9. A. by Will gave fix ſeveral Annuities for Lives, three of 101. 
each, and three of 5 J. each, to be paid out of his perſonal Eſtate, 
and gave all the reſt of his real and perſonal Eſtate to E. his Wife, 
whom he made ſole Executrix; the Annuitants were his Siſters, and 
their Children ; and about two Years after, the Wife makes her Will, 
and gives two Annuitics of 5 J. each to two of the 5 J. a Year An- 
nuitants in her Husband's Will, but gives them to them and their 
Heirs, in caſe they happen to over-live ſuch a one, who by her Hus- 
band's Will had 10 J. per Ann. for Life; ſhe likewiſe gives another 
Annuity of 10/. per Aun. to one and her Heirs, and another of 5 J. per 
Ann. to another and her Heirs, who had each of them the like Annuities 
for Life by the Husband's Will; but in the Diſpoſition of theſe An- 
nuities, ſhe takes no manner of Notice of her Husband's Will, or 
that they had any Annuities thereby given them; and the only Que- 
ſtion was, whether the four Annuities given to the Perſons in Fee by 
the Wife's Will, ſhould be taken to be only in Satisfaction of the 
like Annuities for Life, given to the ſame Perſons by the Husband's 
Will; and it was argued that they ſhould; becauſe the Husband's 
Annuities being payable only out of his perſonal Eſtate, and the Wife 
being his Executrix, ſhe was in the Nature of a Debtor for them ; 
and where-ever a Perſon by his Will gives a Legacy, as great or great- 
er than the Debt he owes to the Legatee, it has been always taken 
to be a Satisfaction of the Debt; but per Lord Chancellor, this Do- 
ctrine has already been carried too far, and he would never carry it 
tarther; for though it is true, a Man ought to be juſt, before he is 
bountiful, and therefore ſhall be preſumed to pay a Debt, rather 
than give a Legacy to the ſame Perſon, when it is the ſame Sum, or 
more than he owes him; yet why may he not be both juſt and boun- 
tiful, when there are Aſſets to anſwer both; as in the preſent Caſe; 
and there can be no Pretence to ſay, that the two firſt Annuities of 
5 J. each can be a Satisfaction of the like Annuities given by the Huſ- 
band, becauſe they are given upon the Contingency of over-living 
ſuch a one; which has not yet happened, and poſſibly never may; 
and then ſhall the Annuities for Life which are certain, be cxtinguiſh- 
ed, by giving the ſame Perſons Annuities in Fee on a Contingency 
which may never happen? and if that be fo, as to theſe Annuitics, 
there is no Reaſon to imagine the Wife had a different Intention as to 
the others, or that ſhe intended two of them ſhould go in SSR. 
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of the like Annuities given by her Husband, and the other Two not; 
and the Caſes where a Legacy has been held to be a Satisfaction of 
a Debt, are, where the Debt was owing by the ſame Perſon who gave 
the Legacy; but if ſuch Legacy be given upon a Contingency, or to 
take Place at a future Day, it is no Satisfaction of the Debt; and 
therefore in the Principal Caſe it was decreed, that the Annuities gi- 
ven by the Wife were diſtin& additional Annuities, and not an En- 
largement only of the Husband's Annuitics, from an Intereſt for Life 
to an Intereſt in Fee, as it was urged to be, and therefore ſhould go 
in Satisfaction of thoſe Annuities; which the Court held they ſhould 
not; but that the Annuitants ſhould take both. Trin. 1729. between 
Crompton and Sale, at my Lord Chancellor. 


(M) Of void Deviſes. 


1ſt, By Deviſing what the Law already gives, or what the Po- 
licy of the Law will not admit. | 

2dly, By Incertainty in the Deſcription of the 'Thing deviſed, 

3aly, By Incertainty in the Deſcription of the Perſon to take. 

4thly, By the Deviſce of Lands dying in the Life-time of the 
Deviſor. 


iſt, By Deviſing what the Law already gives, oz what the 
Policy of the Law will not admit, | 


1. JF a Deviſe be made to J. S. and his Heirs, who is Heir at Law 

to the Deviſor ; this is a void Deviſe, and the Heir ſhall take 
by Deſcent as his better Title, for the Deſcent ſtrengthens his Title, 
by taking away the Entry of ſuch as may poſſibly have Right to the 
Eſtate; whereas if he claims only by Deviſe, he is in by Purchaſe. 
1 Rol. Abr. 626. Hob. 30. Plowd. 545. Godb. 461. 155 

2. So if a Man deviſes Lands to his Wife for Life, Remainder to 
J. S. who is Heir at Law in Fee, this is a void Deviſe to J. S. be- 
cauſe, after the Diſpoſition of the particular Eſtate, the Reverſion 
would have gone without any farther Diſpoſition in the ſame Man- 
7 it is now limited by the Will. 2 Leou. 101. 1 Rol. Mr. 626. 

ob. 30. 

3. A. ſeiſed of Lands on the Part of his Mother, deviſes them to 
his Executors for ſixteen Years, for Payment of his Debts, and after 
deviſes them to his Heir at Law ex parte Materna; this is a void De- 
viſe to the Heir at Law; for tho' it was urged to ſupport the Deviſe, 
that if it obtained, the Heir of the Part of the Father might in the 
End inherit, which he could never do, if the Deviſe be rejected; yet 
the Court adjudged the Deviſe void, becauſe this is no Alteration 
made in the Tenure of the Eſtate, nor is the Quality thereof any 
Way altered; but whether the Deviſee taketh by the Will, or by 
Deſcent, it is a Fec- ſimple; and it were but actum agere to make 
him take by Will. Between Hedger and Rowe, 3 Lev. 127. 

But where another Eſtate is created by the Will, than would 
deſcend to the Heir at Law, or where the Quality of the Eſtate is 


altered by the Deviſe, there the Diſpoſition of the Will ſhall prevail, 
4 tho 
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tho' it be made t 
Abr. 610. Hob. 3o. | 

5. As where a Man had Iſſue a Son and a Daughter, and deviſed 
that bis Land ſhould deſcend to his Son, and if he died without 
Iſſue of his Body, then the Land to go over, (5c. the Son by this 
Deviſe took an Eſtate-tail, though Heir at Law to the Deviſor, be- 
cauſe here is an Eſtate-tail created by the Will, and the Heir muſt 
claim under the Will, or the Remainder will be void. Hob. 30. 1 Rol. 
Abr. 610. | | 

6. So where a Man has Iſſue only three Daughters, and deviſes his 
Land to them and their Heirs, this is a Deviſe to the Heir at Law, 
and yet good, becauſe the Deviſe makes them Jointenants, in which 
Survivorſhip takes Place ; whereas had they taken by Deſcent, they 
had been Copartners; and the Will altering the Generality of the 
Eſtate ought to prevail. 3 Lev. 128. 

7. If a Man deviſes Land in Fee to 4. and if he dies without 
| Heirs, then M. ſhall have it, the ſecond Deviſe is void, for a Fee 
cannot depend on a Fee; for no Man can ſay when the Heirs of A. 
will fail, and to allow the Remainder to M. good, upon ſuch a di- 
ſtant Contingency, is to perpetuate the Eſtate in the Family of 4. 
and yet preſerve a Remainder or Intereſt in M. which very poſſibly 
may never veſt; and as theſe Eſtates are unalienable, tho all Man- 
kind joined in the Sale; therefore the Reaſon and Policy of the Law 
will not ſuffer them to have a longer Duration than a Life or Lives 
in ejje, and wearing out together, or the Term of twenty or thirty 
Years: But for this cid. Letter (F). 

8. 4. deviſed his Manors, Meſſuages, Oc. to the Drapers Com- 
pany and their Succeſlors, upon Truſt, to convey to B. for Life, and 
to his firſt Son, and all other his Sons for Life, and to their Iſſue 
Male for Life, and for Want of ſuch Iſſue, to J. S. for Life, and to 
his Iſſue Male for Life, Oc. and fo to a great Number of them for 
Life; and ſo to convey toties quoties; and the Court held this At- 
tempt to make a perpetual Succeſſion of Eſtates for Life to be vain 
and impracticable; however, that there ought to be a ſtrict Settle- 
ment made, and the Intent of the Teſtator followed, as far as the 
Rules of Law will admit of; and therefore directed a Settlement to 
be made fo, that ſuch who were in Being ſhould be only Tenants for 
Life; but where the Limitation was to a Son not in Being, there he 
muſt be made Tenant in Tail Male. Hill. 1716. between Humer ſtor 
and Humerſton, 2 Vern. 737. rc ir 0 455: ; £46: Corr v. 

9. 4. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in 
Truſt, or otherwiſe, to his three Nephews, J. B. and C. and makes 
them Executors, and Wills, that they ſhall give Bond to each other, 
that in Caſe either die without Iſſue of his Body, to leave at their 
Death all the ſaid Chattels and Perſonal Eſtate to the Survivors and 
Survivor of them; and the Bill was to have the ſaid 1 1 but 
was diſmiſs'd, being an Attempt to intail a Perſonalty. Triu. 1703. 
between Milliaums and Milliams. 


2dly, By Incertainty in the Deſcription of the Thing 


deviſed, 
1. If a Man being ſciſed of Lands within a Borough where Lands 


by Cuſlom are deviſeable by Parol, Deviſes in theſe Words; I give 


all 


o the Heir at Law. Moor 680. Godol. 461, 1 Nol. 
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208 Deviſes. 
| all to my Mother, all to my Mother; the Lands paſs not, for the 
(a) Deviſex Words arc too (a) uncertain, and not ſufficient to dilinherit an Heir. 


are void and Between Powman and Milbank, 1 Lev. 130. 


rejected 
where the Words of the Will arc ſo general and uncertain, that the Teſtator's Meaning cannot be 


collected from them; according to that Rule; as the Heir at Law has a plain and uncontroverted 
Title, unleſs the Anceſtor diſinherits him, it were ſevere and unreaſonable to ſet him aſide unleſs 
ſuch Intent of the Teſtator is evident from the Will, for that were to ſer up and prefer a dark, or at 
leaſt a doubtful Title; to a clear and certain one; but as it is likewiſe a Rule in the Conſtruction of 
Wills, not to reject any Words in the Will which can have a Signification ; theſe two have been the 
Occaſion of ſeveral Doubts and Reſolutions concerning the Intention of the Teſtator, about the Dif. 

fing of his Eſtate, whether he meant his Real or Perſonal, or what Part of either of which he in. 
tended to paſs by the Words of the Will. 


2, If onehaving Lands in Fee, and other Lands for Years, deviſes 
all his Lands and Tenements, the Fee-ſimple Lands only paſs; but 
if a Man had Leaſes for Years only, and no Fee- ſimple Lands, by 
the Deviſe of all his Lands and Tenements, the Leaſes for Years 
paſs; for otherwiſe the Will ſhould be meerly void. Co. Car. 293. 
per Curi am. 

3. So if a Man being ſeiſed of a Meſſuage in 4: and of a Meſſuage 
and ſeveral Lands in B. deviſes to 7. S. his Houſe in 4. with all o- 
ther his Lands, Meadows, Paſtures, with all and ſingular their Ap- 
purtenances whatſoever in B. yet the Houſe in B. ſhall not paſs; 
for tho' by a Feoffment or Leaſe of Lands in D. Houſes will paſs, 
becauſe to be taken moſt ſtrongly againſt the Feoffor, (5c. and the 
Land paſſing, the Houſe thereupon mult alſo paſs; yet Wills are to 
be taken according to the Intention of the Deviſor ; and when he de- 
viſes his Houſe in A. and Lands in B. it cannot be preſumed that he 
would have more paſs than by the Words is expreſſed. 2 And. 123. 

4. If a Man is ſeiſed of Lands in a Vill, and in 4. and B. two 
Hamlets within the ſame Vill, and deviſes all his Lands in the Vill, 
and in A. and dies, no Part of the Land in B. ſhall paſs; for his 
naming one Hamlet only, fully ſhews his Intent, that the Lands in 
the other ſhould not paſs: Dyer 261. ; 

5+ But where a Man having two ſeveral Moieties of Lands by 
Purchaſe of the ſame Perſon, one lying in Kent, and the other in 
Eſſex, and he deviſed all his Moicties in Kent; and it was held that 
both paſſed; for the Words being, all his Moieties, they cannot be 
ſatisfied with one Moiety only. 1 Bt. 117, 2 Bulſt. 176. Hob. 173. 
vid. Noy 112. Cro. Eli. 658. 1 | 

6. If one ſeiſed of Lands called Hayes-Land, lying in two Vills, 
vg. A. and B. deviſes all his Land in A. called Hayes-Lond, to his 
youngeſt Son and his Heirs, and in another Part wills, that if his 
ſaid Son dies without Iſſue, that his Wife ſhall have Hayes-Land, 
and dies; and the Son dies without Iſſue, the Wife ſhall only have 
that Part of Hayes-Land which lies in 4. becauſe no more was 
deviſed to the Son. Cro. Eliz. 674. But per Popham, if the Deviſe 
had been to the eldeſt Son, and if he dies without Iſſue, c. perhaps 
ſhe ſhould have had all, becauſe the eldeſt Son had all, Part by De- 
viſe and Part.by Deſcent. 

7. If a Man ſeiſed in Fee of two Houſes in D. adjoining the one 
to the other, and the one is in the Poſſeſſion of A. and the other in 
the Poſſeſſion of B. which is alſo the Corner-houſe in the Street of 
the Town, and he deviſes his Corner-houſe in the Poſſeſſion of A. and 
B. by theſe Words, only the Houſe, which is in the Poſſeſſion of B. 
ſhall paſs, which is the Corner-houſe, and not the other Houſe which 
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is in the Poſſeſſion of A. though it be next adjoining thereto, for 
his Intent appears to be ſo. 1 Rol. Abr. 613, 614. Cro. Car. 447. 
wide Stile 261. b 

8. 4. ſold Lands to B. but before a Conveyance was executed, 
B. ſold the ſame Lands to C. and then H. conveyed to C. and C. 
being thus ſeiſed, deviſed the Land to his younger Son in theſe 
Words, I bequeath to R. my Son all my Land which *T purchaſed 
c B. whereas in Strictneſs of Law he purchaſed them from 4. 


who conveyed them to him; yet this was allowed to be a ſuffi- 


cient Deſcription of the Land, and conſequently a good Deviſe of 
it, becauſe the Purchaſe was really made from H. the Money being 
paid to him. Between Thorp and Thompſon, 2 Leon. 120. 

9. If one deviſes his Houſe wherein J. S. dwells, called the J/hite 
Swan in Old- Street, to J. N. &c. and dies, and at the Time of his 
Death and making of the Will, J. S. occupied the Entry only, and 
three of the upper Rooms of the Houſe, and others occupied the 
Garden and other Parts of the Houſe ; yet all the Houſe paſſes, for 
the Houſe imports the whole Houſe, and the Sign of the Mhite Stan 
makes it ſtill more certain. Cro. Car. 129. 1 Jon. 195. S. C. 

10. If a Man is ſeiſed of a Meſſuage and two Acres of Land in 
A. and of two Acres of Meadow in B. and hath uſed and occupied 
the two Acres of Meadow, being four Miles diſtant from his ſaid 
Houſe, together with his ſaid Houſe and Lands in 4. and deviſes the 


Houſe cum omnibus G ee pertinentits ſuis adinde ſpectant to 


J. S. the two Acres of Meadow ſhall not paſs; for by the Words 
cum- pertinentiis Lands paſs not, but ſuch Things only as may be 
properly appertaining ; otherwiſe if the Words had been cum terris 
pertinentibus, for then the Lands uſed therewith ſhould have paſled. 
Cro. Car. 57. | | 
11. If 4. deviſes ſeveral pecuniary Legacies, and alſo ſome Lands, 
and then deviſes all the Reſt and Reſidue of his Money, Goods and 
Chattels, and other Eſtate whatſoever, to J. S. whom he makes 
Executor, he having other Lands, they ſhall paſs by the Will. De- 
creed Trin. 27 Car. 2. between Tirrel and Page, 1 Chan. Ca. 262. 
12. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed 
of divers Goods, and of a Leaſe for Years, deviſes one Tenement 
to one of his Sons, and another Tenement to one of his Daughters, 
and then adds: Item, I make my two Sons Executors of all my 
Goods moveable and immoveable, and all my Lands, Debts, Duties 
and Demands ; by this Clauſe no Eſtate in the three 'Tenements, 
of which the Deviſor was ſeiſed in Fee, paſſed to the Executors by 
Force of the Words, and all my Lands, becauſe that theſe Words 
might well be ſatisfied by the Leaſe for Years of Land, which 


paſled by it. 1 Rol. Abr. 613. 


13. 4. deviſed in the following Manner: I make my Niece Exe- 


cutrix' of all my Goods, Lands and Chattels; the Teſtator had a 
Real and Perſonal Eſtate, but no Leaſes or Intercſts for Years in any 
Lands whatſoever ; and the Queſtion was, whether any, or what E- 
ſtate paſſed in the Lands by this Deviſe; and my Lord Chancellor 
was clear of Opinion, that the Real Eſtate did not paſs by thoſe 
Words; ang. that the Word Lands was not (as objected) uſeleſs, and 
to be rejected, for that in all Probability there might be Rents in 
Arrear of thoſe Lands which would m_ to the Niece by her —_ 
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made Executrix. Paſch. 1717. between Piggot and Peurice, de- 
ereed. 

14. If 4. deviſes certain Lands to his youngeſt Son in Fee, and 
deviſes all his Lands in D. to his Wife for Life: Dem, I give to 
her for Life the Lands which I hold of G. 7. em, I give to 
her all the Lands which I purchaſed of J. S. Item, I give my 
Lands to my Son E. and his Heirs for ever; not only the Lands 

urchaſed of J. S. but alſo the Reverſion of all the others do paſ; 


by theſe Words: Adjudged 35 Car. 2. between Barrow and Ga- 


meam, Skin. 130 | 

15. If A. being ſeiſed of the Manor of A. and of other Lands in 
the County of S. deviſes the Manor of 4. for fix Years, and Part 
of the other Lands to J. S. in Fee, and then comes this Clauſe, 
And the Reſt of my Lands in the County of S. or elſewhere, I 
give to my Brother, &c. by this Deviſe he ſhall have the Rever- 
ſion of the Manor. Allen 28. | 
186. If J. ſeiſed in Fee deviſes ſeveral Houſes to a Charitable Uſe, 
and deviſes a Meſſuage to J. S. for Life, and by. another Clauſe de- 
viſes to his Wife, the better to enable her to pay his Legacies, all 
his Meſſuages, Lands, Tenements and Hereditaments, abt above diſ- 
poſed of; this will paſs the Reverſion of the ſaid Meſſuage, though 
it was found that the Wife had ſufficient to pay the Legacies. Mich. 
1 W. & M. between Willows and Lydcot, 2 Vent. 285. Adjudged 
upon a Writ of Error in the Exchequer Chamber, and the Judg- 
ment given in B. R. reverſed. 1 Lev. 212. S. P. adjudged; vide the 
Caſe of Hyley and Hyley, 3 Mod. 228. which ſeems cont, but has 
been denied to be Law in ſeveral of the following Caſes. 

17. J. . ſeiſed in Fee deviſed Black-acre to A. for Life, and de- 
viſed to B. all his Lands not before deviſed to be ſold, and the Mo- 
ney to be divided between his younger Children ; the Queſtion was, 
whether the Reverſion of Black-acre paſt by the Deviſe of all his 
Lands not before deviſed; and it having been referred to the Judges 
of the Common Pleas, they unanimouſly agreed, and certified that 
the Reverſion was well deviſed; and it was decreed accordingly. 


Jill. 1703. between Rooke and Rooke, 2 Fern. 461. 


18. A. by Virtue of ſeveral Settlements, being Tenant in Tail, af- 
ter Poſſibility of Iſſue extinct, of ſome Lands, Remainder in Fee to 
'Truſtees, in Truſt for him and his Heirs; and as to ſome other 
Lands, being 'Tenant for Life, Remainder to his firſt and other Sons, 
Remainder to Truſtces in Fee, in Truſt for the right Heirs of B. 
whoſe Heir A. was; and as to other Lands, being Tenant in Tail, 
Remainder to the right Hzirs of his Father, whoſe Heir he likewiſe 
was; and being likewiſe ſeiſed of a very conſiderable Real Eſtate of 
his own Purchaſe, and poſſeſſed of a large Perſonal Eſtate, made 
his Will, and deviſed ſome Part of his Lands to his Wife for Life, 
and gave fevcral Legacies; and having no Iſſue deviſed all other his 
Lands, Tenements and Hereditaments, out of Settlement, to his Ne- 
phew, provided he took on him his Surname, ſubject to raiſe 4000 J. 
in Caſe the Teſtator left a Daughter ; and it was held by my Lord 
Chancellor, aſſiſted with the Maſter of the Rolli, Trevor Ch. Juſt. 


and Juſt. Tracy, that all the Eftates thus ſettled paſſed by the Will, 


notwithſtanding the Wards, oat of Settlement ; for the Word Heredi- 
tament comprehends a Remainder or Reverſion, as well as an E- 
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ſtate in Poſſeſſion. Decreed Mich. 1708. between Sir Litton Strode 
and Lady Ruſſel, 2 Vern. 621, EE 
19. So where A. being ſeiſed in Fee of Lands in D. upon the 
Marriage of his eldeſt Son, ſettled thoſe Lands on him in Tail 
Male, Remainder to his own right Heirs; and being ſeiſed in Fee 
in Poſſeſſion of other Lands in M. L. and N. deviſed all his Meſſua- 
ges, Lands, Tenements and Hereditaments in M. L. N. or elſewhere, 
not by him formerly ſettled, for the Payment of his Debts; and af- 
ter Debts paid, then to J. S. a ſecond Son, and his Heirs for ever, 
and died; and ſoon after the eldeſt Son died, not having barred the 
Remainder, without Iſſue Male, but left ſeveral Daughters; and it 
was held by my Lord Chancellor, aſſiſted with Raymond Ch. Juſt. 
Reynolds C. B. and Mr. J. Price, 1ſt, That the Word elſewhere 
was a ſufficient Deſcription of the Lands in D. tho' of greater Value 
than thoſe in M. L. and N. and that tho' it was of it ſelf a ſignifi- 
cant and expreſſive Term; yet it was the rather ſo in this Caſe, be- 
cauſe there was no Lands or Out-skirts not particularly enumerated, 
to which it could be applied but to thoſe in D. 2dly, That the 
Words, Meſſuages, Londs, Tenements and Hereditaments, were ſuf- 
ficient to paſs the Reverſion of the Lands in D. notwithſtanding 
the Exception or reſtrictive Words, aot formerly ſettled. Decreed 
Trin. 1739. between Cheſter and Cheſter. a Te Bs 
20. But if 4. deviſes Lands to B. in D. S. and T. and all his 
Lands elſewhere, and he hath a Mortgage of Lands that did not lie 
in D. S. or T. which is of more Value than the Lands in D. S. 
and T. the mortgaged Lands will not paſs; for he could not be 
thought to mean to comprehend Lands of ſo much Value under 
the Word e/ſecvhere, which is like an Gt. that comes in carrente 
calamo, 33 Car. 2. Sir Thomas Littleton's Caſe, 2 Vent. 35 1. de- 
creed; but the Reporter ſays there were other Circumſtances in the 
Caſe, which ſhew'd that it was not his Intention that the mortga- 
ged Lands ſhould paſs. Yide 1 Fern. 3. S. C. Where it appears 
that there were ſome ſmall Parcels of Land not ſpecifted, and of the 
ſame Nature of thoſe deviſed; to which the Court held the Word 
elſewhere was applicable, and not to the martgaged Lands, which 
were of a different Nature and of greater Value; and that the Te- 
ſtator had charged the Lands deviſed with a Rent-charge of 80 J. 
per Ann. which he never could intend ſhquld iſſue gut of Lands 
which were every Day redeemable. 6 
21. By & general Deviſe of all Lands, Tenements and Heredita- 
ments, Mortgages in Fee, tho' forfeited, will not paſs, nor will 
they paſs by ſuch a general Deviſe, tho' the Equity of Redemp- 
tion is, after the Making the Will, forecloſed or releaſed, 2 Veru 
623. per Curiam. | 
22. A Man having ſettled all his Eſtate of Inheritance upon bis 
Wife for Life, for her Jointure, makes his Will, and thereby deviſes 
ſeveral pecuniary Legacies to ſeveral Perſons, and then ſays, All the 
Reft and Reſidue of my Eſtate, Chattels Real and Perſonal, I give 
and deviſe to my Wife, whom I made ſole Executrix; and the on! 
Queſtion was, whether by this Deviſe the Reverſion of the Jointure 
Lands paſſed to the Wife; and my Lord Keeper, having taken Time 
to conſider of it, delivered his Opinion, that it did not, becauſe the 
precedent and ſubſequent Words explain his Intent, to carry only his 
Perſonal Eſtate ; for in the firſt Part of his Will, having given only 
FS | Legacies 
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Legacies, and no Land whatſoever, the Words all the Reſt and Re- 
ſidue of his Eſtate are relative, and muſt be intended Eſtate of the 
ſame Nature with that he had before deviſed, which was only Perſo- 
nal; for having before given no Real Eſtate, there could be no Reſt 
or Reſidue of that out of which he had given away none ; then the 
Words, Chattels Real and Perſonal, explain the Word Eſtate, and 
ſhew what Sort of Eſtate he meant; and make the Deviſe, as if he 
had ſaid, All the Reſt of my Eſtate, whether Chattels Real or Perſo- 
nal, &c. and ſo confine and reſtrain the extended Senſe of the Word 
Eſtate. Decreed Hill. 1712. between Markant and Twiſden. 


z3dly, By Uncertainty * 1. Peſcription of the Perſon 
o take. e 


1. If A. deviſes Lands to the eldeſt Son of J. S. by the Name of 
William, when in Truth his Name was Andretv, yet the Deviſe ſhall 


(a) A Deo be (a) good. Nel. Chan. Rep. 403. 
to the eldeſt 1 I ; 
Son of F. S. is good, or to his ſecond or youngeſt; ſo is a Deviſe to the Wife of F. &. or though ſhe 


be called Em for Emlyn, and to Robent Earl of, Sc. though his Name was Henry. Co. Lit. 3. A Deviſe 
to the Stock, Family, or Houſe, is good ; and ſhall be inrended of the Heir. Hob. 33. 


2. If a Man has two Sons named J. and deviſes to his Son J. all 
his Lands, this is a void Deviſe for the Uncertainty, unleſs it can 
be proved that the Teſtator meant one of them in particular, by 
the elder Son's being beyond Sea, probably dead, Gc. for theſe Cir- 
cumſtances clear up the Intent of the Teſtator; and ſuch Averment. 
is admitted, becauſe it is conſiſtent with the Will; and the Con- 
ſtruction and Judgment thereon muſt be genuine, becauſe taken 
from the Words of the Will. 5 Co. 68. 5. 

3. If a Man hath Iſſue two Sons and two Daughters, and deviſes 
his Land to his Wife for Life, and that after her Death the ſame 
ſhall remain to his Iſſue; this is a void Deviſe as to the Remainder; 
for _ ſeveral Children, it is uncertain what Iſſue is intended. 

b 


(b)Vid.Raym. Between ) Taylor and Sayer, Cro. Eliz. 742. 
. 5. 1 ci- . | . 
— and denied to be Law, and 3 Lev. 433. cont”, and 6 Co. 17. 


4. If a Man has Iſſue eight Daughters by three ſeveral Venters, 
and one Son, and deviſes his Land to his youngeſt Daughter, the 
Remainder to his Son in Tail, the Remainder to his two Daughters 
by the middle Venter for Life, the Remainder Proximo de Sanguine 
of the Deviſor, and dies; and after the eldeſt Daughter has Iſſue, 
and dies; and after the Son, and all the other Daughters, except 
the two Daughters by the middle Venter, to whom it was given for 
Life, dic without Iſſue, the Iſſue of the eldeſt Daughter ſhall have 
it. Palm. 303. vide Stile 240. „ 

5. If a Man deviſes all his Lands to one of his Coufin Nic. 41n- 
herſts Daughters, that ſhall marry a Norton within fifteen Years, 
and dies; and Nic. 4mberſt having three Daughters, one of them 
marrics a Norton within the fifteen Years; this is a good Deviſe 
to her, notwithſtanding the Uncertainty ; and the Law ſupplies the 
Words, who ſhall firſt marry, Oc. Mich. 15 Car. 2. between Bate 
and uber ſt, Raym. 82, adjudged. ; 

6. If a Man deviſes Lands to J. S. in Truſt for A. and the Heirs 
of his Body, Remainder to B. for Life; and further wills, that if 4. 
die without Iſſue, and B. be then deceaſed, then, and not otherwiſe, 
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he gives the Lands to F. N. and his Heirs; though A. dies without 
Iſſue, and B. ſurvives; yet after the Death of B. J. N ſhall take; 
for the Words, if B. be then deceaſed, expreſs the Teſtator's Mean- 
ing, that B. ſhould be ſure to have it for Life; and alſo ſhew when 
J. N- ſhould have it in Poſſeſſion. 2 Vent. 363. 8 

7. A. deviſes Land to Truſtees in Fee, in Truſt to pay Debts and 
Legacics; and after thoſe Debts paid, then to ſell; and if any of 
the Teſtator's Name would 1＋ it, ſuch Perſon to have it for 200 J. 
leſs than the Value; one of the Teſtator's Name brings a Bill for 
this Benefit of Pre- emption, but delays bringing of it till twenty- 
five Years after the Teſtator's Death; and the Bill was diſmiſſed 
per Lord Chancellor; for if two of the Teſtator's Name ſhould 
claim the Benefit of the Deviſe, who muſt have it e Hill. 1685. 

between Huckſtep and Mat hetus, 1 Vern. 362. 

8. J. deviſed Lands to Truſtees in Truſt for his Daughter for 
Life, Remainder to the ſecond Son of her Body to be begotten in 
Talc Male, and ſo to every younger Son; and in Default of ſuch 
Ive Male, to her eldeſt Daughter, and to the firſt Son of her Body, 
taking upon him the Name and Arms of the Teſtator; and adds fur- 
ther, that he did not by Will deviſe the Eſtate to the eldeſt Son, 
becauſe that he expected that his Daughter would marry ſo pru- 
dently, as that the eldeſt Son would be provided for; the Daugh- 
ter married, and had Iflue a Son, who died in twelve Months af- 
ter his Birth ; ſhe afterwards had another Son born, after the Death 
of the Firſt ; this ſecond muſt take, according to the Words of the 
Will, though contrary to the Intention of the Teſtator. Trin. 
1710. between Trafford and Aſhton, 2 Fern. 660. decreed, 

9. If J. B. and C. being Aliens and Brothers, A. has Iſſue a Son, 
and B. and C. are naturalized, and B. purchaſes Lands, and deviſes 
them to the Heir of his Brother 4. and his Heirs; and B. dies, living 
A. and his Son, the Deviſe is void for the Uncertainty who is in- 
tended thereby; for 4. being an Alien can have no Heir; or how- 
ever, being living, can have none during his Life; but per Glyn, 
Ch. Juſt. if it had been found that the Son of 4. was the reputed 
Heir of 4. tho' A. was an Alien, yet his Son might have taken by 
this Deviſe. Trin. 1656. between Foſter and Ramſey, 2 Sid. 23, 51. 

o. A Man had Iflue a Son and a Daughter, the Daughter was mar- 
ricd, and had Iſſue two Daughters; the Father deviſed, that all his 
Land ſhould deſcend to his Son; provided that if his Son died with- 
out Iſſue of his Body, then my Land to go to my right Heirs Male 
of my Name and Poſterity for ever; the Son died without Iſſue; and 
upon Ejectment between the Brother of the Deviſor and the Daugh- 
ters, this was held a void Deviſe, becauſe neither could claim under 
the Deſcription of the Will; not the Brother; becauſe, tho he was 
of his Name, yet he was not his (a) Heir; and though the Daughters (a) This Re- 
were his Heils, yet they were not of his Name, and fo not within foludeg is 


the à Rule laid 

down in the 

Old Books, viz. that he who taketh by Deſcription or Purchaſe, as Heir, muſt be Heir general or 
compleat Heir; for Inſtance, If Lands are deviſed to the Heirs of F. S. and F.S. is living at the Death 
of the Teſtator, the Deviſe is void, for Non eft keves viventis; ſo if Lands are deviſed to the right Heirs 
Males of F. S. and the Heir of F. S. is a Female, the Deviſe is void; or if the Deviſe were to the 
Heirs Females, and the right Heir had been a Male, it would be void in the ſame Manner; to which 
Pur oſe, vide Moor 860 Co. Lit. 24. b. 2 Leon. 70. Dyer 99. Hob. 33. 1 Co. Archer s Cale; 1 Co. 103. 
Shelley's Caie ; but notwithſtanding theſe Authorities, this Doctrine has been ſhaken by the following 
more modern Relolutions, in which it is held, that a ſpecial Heir may take by Purchaſe, and that a 
Iii Deſcription 
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* 


Devi ſes. 
Deſcription the Words of the Will; and conſequently the Limitation void for 


of a Per- the Uncertainty. Between Coumdes and Clerk, Hob. 29, 30. 


Naw? of Heir: tho' not Heir general, operating with the Intention of the Teſtator, is ſufficient to ac. 


certain the Perſon to take. 


re 


11. If a Man deviſes Lands to 4. and his Heirs, during the Life 
of B. in Truſt for B. and after the Deccaſe of B. to the Heirs Males 
of the Body of B. now living, B. having one Son then living; by 
this Deviſe a Remainder is immediately veſted in the Son; for the 
Words Heirs Males now living, in a Will, are a full Deſcription 
of the Son, who then was the Heir apparent of B. and known by 
the Deviſor (who was his Uncle and Godfather) to be fo. Mich, 
29 Car. 2. between James and Richardſon, 2 Jones 99, adjudged 


0% Note; in B. R. but (Y) reverſed in the Exchequer-Chamber, 

The Judg- | : | g 

ment of Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. F. C. and per Levinz, this Point was 
tried again upon a new EjeQment, and like Judgment given as at firſt in B. R which was confirmed 
in the Exchequer Chamber, and likewiſe in the Houſe of Lords. 1 Vert. 334. S. C. by the Name of 


Bure hett and Durdant. 2 Vent. 311. S. C. Raym. 330. S. C. 3 Keb. 32. S. C. Poll. 457. S. C. 


12, A. deviſed in this Manner: I give to my eldeft Heir Male, 
and his Heirs Males for ever, all my Lands in ſuch a Place; and 
if there be a Female, ſhe to have 121. per Ann. as long as ſhe lives; 
the 'Teſtator had two Sons, the eldeſt of which died in his Life- 
time, leaving Iſſue a Daughter; and it was adjudged that the Lands 
ſhould go to the ſecond Son, and not to the Daughter of the El- 
deſt, tho' ſhe was Heir general. Trin. 3 V. 3. Rot. 1484. between 
Baker and Hall in C. B. 

13. A. deviſes all his Lands to B. and C. and the Survivor of them, 
for the Term of twenty - one Years, for the Payment of his Debts and 
Legacies, and after Payment the Term to ceaſe; and after the End 
or ſooner Determination of that Eſtate, he deviſes the Premiſſes to 
the firſt Son of his Body, and to the Heirs Males of the Body of ſuch 
Son lawfully iſſuing; and for Default of ſuch Iſſue, to P. for ninety- 
nine Years, if he ſo long live, without Impeachment of Waſte, Re- 
mainder to the firſt and other Sons of B. and the Heirs Male of their 
Bodies ſucceſſively; Remainder to C. for ninety-nine Years, if he ſo 
long live, Remainder to his firſt and other Sons in Tail Male ſucceſ- 
ſively; Remainder to the Heirs Males of my 4uzt Mrs. Eliz. Long, 
Wife of Richard Long, Clerk, lawfully begotten, with Remainder 
to his own right Heirs ; and by his Will gave 150/. Annuity to Do- 
rothy Beaumount his Siſter, the Plaintiff in Error, for Life, and 5 00]. 
to her Children; and to his Aunt Elia. Long 1001. and to her Chil- 
dren 500 J. and dies without Iſſue; B. and C. entered by Virtue of 
the Deviſe for twenty-one Years ; and afterwards both died without 
Iſſue, and John Beamount and Dorothy his Wife, entered in Right of 
Dorothy, as Heir at Law to the Teſtator; the Term for twenty-one 
Years being determined, and the Debts and Legacies paid, and To- 
Mas Long, eldeſt Son of Eliz. (ſhe having, at the Time of making 
the ſaid Will, three Sons, 21g. the ſaid Thomas, and two others) en- 
tred and brought Ejectment; and in the Exchequer Judgment was 
given by the Lord Chief Baron JYard, Price and Lovell, againſt Ba- 
ron Bury, for the Plaintiff Thomas Long; but in Trinity-Term 
1713. this Judgment was reverſed in the Exchequer-Chamher; and 
vpon Error brought in the Houſe of Lords it was argued, that this 
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Reverſal ſhould be «rmet, of Becauſe Dorathy being Heir at 
ignt 


Law to the Teſtator, her as ſuch, was to be fayobred; and 
all Deyiſes to diſinherit an Hy at Law were to be taken ſtrictly. 
2aly, That to make this Deviſe good to Thomas Long, it mult be 
conſtrued either a contingent Remainder, or the Words Heirs Males 
be taken as a Deſcriptio Perſone, to veſt in him as a contingent Re- 
mainder; it cannot be good for Want of à Freehold to ſupport it, all 
the preceding Eſtates being only for Years; beſides, if it were good 
as a contingent Remainder in its Creation, yet El;z. Long the Mo- 
ther being alive when the particular Eſtate determined, it cannot 
veſt, becauſe Non eſt heres viventis ; as a Deſcriptio Perſons it 
cannot veſt, for that ought to be ſuch a Deſcription as is pic nomi- 
nis, which the Words Heirs Majes (being a legal Term, and not ac- 
companied with any other Words to determine the Senſe otherwiſe, 
as Heir apparent, or Heir now liying, Cc.) cannot amount to; and 
the Word begotten doth not determine the Senſe gtherwiſe; nor does 
any Intent appear to confine the Deviſe to the Iſſue Male of Eliz. Long, 
much leſs to Thomas Long only, as the Perſon deſcribed in this De- 


viſe ; but notwithſtanding theſe Reaſons, it was adjudged, that the 


Judgment ſhould ſtand, and the Judgment of Reyerſal be reverſed; 
tho' ten of the Judges were of Opinion, that the Deviſe was void, and 
only the three Judges (Lovell being dead) before- mentioned, held it 
good. Mich. 1713. in Domo Procerum, between Beamont and Long. 
14. J. S. deviſed to Truſtees in Truſt, after Debts and Legacies 
paid, to conyey to 4. his Couſin, and the Heirs Males of his Body ; 
and for Want of ſuch Heirs Males, then to the Heirs Male of the Bo- 
dy of B. his Great Grandfather ; and for Want of ſuch Heirs Male, 
to his own right Heirs for ever ; and gave to his Siſter 2000 /. to be 
put out at Intereſt during her Life, ſhe to receive the Intercſt, and 
after her Death to her Children, and died; and ſoon after 4. died 
without Iflue ; and C. being Heir Male of B. the Teſtator's Grand- 
father, but not Heir General, there being a Daughter of an elder 
Brother; the Queſtion was between him and the 'Teſtator's Siſter 
and Heir at Law, who had the 2000/. deviſed to her, whether 
the Deviſe was void, or not; and my Lord Chancellor held the 
Deviſe good, and that C. ſhould take as a Perſon ſufficiently de- 
ſcribed and intended by the Teſtator. Decreed Mich. 1716. between 


Newcomen and Barkham, 2 Vern. 729. and this Matter well debated. 


4thly, By the Deviſee of Lands dying in the Life-time 
| ok the Deviſoz. 


1. If a Man deviſes Lands to A. and his Heirs, and A. dies in the 
Life-time of the Deviſor, B. the Heir of A. ſhall take nothing by the 
Will, for the Heirs of J. were not named as immediate Takers, but 
only to expreſs the Quantity of the Eſtate that A. ſhould take. Trin. 
10 Eliz. between Bret and Rigden, Plow. Com. 345. Adjudged per 
totam Curiam, preter Ialſh, tho' after the Death of J. the Deviſor 
ſaid to B. that he ſhould be his Heir, and ſhould have all the Lands 


which 4. ſhould have had, if he had out-lived the Deviſor. Vide 


2 Lev. 243. And what amounts to a new Publication, Title Mill. 
2. So if a Man deviſes Lands to A. his ſecond Son, and to the Heirs 
of his Body; and after his Death without Iſſue, then to Y. his third 


Son in Tail, Gc. if A. hath Iſſue, and dies in the Life of the oy 
| | or, 


PG 


a * 
F * 1 


1 Devi ſec. 


for, and then the Deviſor dies, B. ſhall have the Lands preſently; 
for the Deviſe to A. being void, it is as if it had never been made. 
Hill. 36 Elis. between Fuller and Fuller, Cro. Elis. 422, 423. But 
if the Deviſe had been to the Deviſor's eldeſt Son in Tail, Re- 
mainder to the ſecond Son, and the eldeſt Son had died in the 


% 


Life-time of the Deviſor, leaving Iſſue, ©. 

3. If a Man deviſes to 4. and his Heirs, to the Uſe of C. and his 
Heirs, and C. dies in the Life-time of the Deviſor, his Heir can take 
nothing; but the Deviſe will be to the Uſe of the Deviſor and his 
Heirs. Hortop's Caſe, 1 Leon. 253. Cro. Eliz. 243. 

4. But if there be a Deviſe to 4. for Life, Remainder to B. in 
Fee; tho A. dies in the Life of the Deviſor, B. ſhall take, or if 4. 
refuſes he ſhall take. Plow. 344. Cro. Elz. 423. 1 Co. 101. 0. 

5. If a Man deviſes his Lands to his Wife for Life, and after to 
his four Daughters and Heirs, equally to be divided between them, 
Share and Share alike, to hold to them and their Heirs for ever ; and 
one of the Daughters dies, having Iſſue a Son, and then the Deviſor 
dies; the Will is void for a fourth Part. Hill. 1656. between Pach- 
mam and Cole, 2 Sid. 5 3, 78. adjudged. | | 

6. So if J. has Iſſue two Daughters, B. and C. and he deviſes ſome 
Tithes and Money to B. and gives Legacies to her Children, but de- 
clares, that ſhe having married without his Conſent, ſhe ſhould have 
no Part of his Real Eſtate, and deviſes his Real Eſtate to C. in 
Tail, Remainder to B. for Life, and to her firſt, &c. and C. mar- 
ries in the Life-time of the Teſtator, leaving Iſſue; tho' after- 
wards 4. makes a Codicil to his Will, and deviſes ſome particular 
Legacies out of his Perſonal Eſtate; yet as that does not amount 
to a Republication of his Will, B. muſt have the Lands imme- 
diately after the Death of the Deviſor, tho' contrary to the Inten- 
tion of the Deviſor; the Authorities be ſo. Per Lord Chancellor, 
Mich. 1716. between Hutton and Simpſon, 2 Vern. 722. 

7. If a Man deviſes Lands to 4. and B. and their Heirs ; and 4. 
dics in the Life of the Deviſor, B. ſhall take the whole Land, 
Mich. 16 Car. 2. between Davis and Kemp, Carter 4, 5. 
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CAP. XXVII. 


CAP. XXVII. 


Dower and Jointure. 


(A) Df what Eſtate of the Pusband's, with Reſpect to 
the Nature and Nuality thereof, ſhall a Woman be 
endowed, 


(B) What ſhall be a Satisfaction 02 good Bar of Dower, 
and how far a Dow2eſs ſhall be favoured in Equity. 


(C) Of Jointures, and in what Caſes a Jofntreſs ſhall 
be mo2e favoured oz reſtrained in Equity than at Law, 


(A) Of what Eſtate of the ÞuSband's. with 
Reſpect to the Nature and Quality thereof, 
ſhall a Woman be endowed, 


conveys to B. and his Heirs, to the Intent that B. ſhall re- 
demiſe to 4. for Life, with a Condition, that if 4. paid 
the 100 /. at the End of twenty Years, the Bargain and Sale 
ſhould be void; and B. redemiſes accordingly, and dies, his Wife 
ſhall be endowed ; for tho' B. redemiſed upon the former Agree- 
ment, yet 4. takes it ſubject to the Title of Dower; and it was his 
Folly, that he did not join another with the Bargaince, as is the an- 
tient Courſe in Mortgages. Paſch. 6 Car. 1. between Naſh and 
Preſton, Cro. Car. 190. agreed in Cancellaria, by Jones and Croke ; 
and upon a Conference with the other Juſtices certified acooiviingly, 
Show. P. C. 72. F. C. cited. 
2. If a Husband, before Marriage, conveys his Eſtate to Truſtees 
and their Heirs, in ſuch Manner as to put the legal Eſtate out of him, 
tho' the Truſt be limited to him and his Heirs ; yet the Wife ſhall 
not be endowed of this (a) 'Truſt-Eſtate. Paſch. 171 2. between Bot- (a) Of a Uſe 
tomley and Lord Fairfax, agreed clearly, and admitted per Curiam eee 
Caucellaria, 1 Chan. Rep. 254. 8 P. 0. ſhall at be 
! | endowe 
neither ſhall the Husband be Tenant by the Courtehy, vid, Perk: 340 I Con 123, 400. Vernon's Caſe, Dr. 


and Stud. lib. 2. cap. 22. Dyer 11. Pl. 47. But as to the 3 8 being Tenant by the Courteſy, vid. 
2 Vern. 585, 681. and 2. if there be any Difference. 


K k K _ 3. But 


T J. in Conſideration of 100 7 by Bargain and Sale inrolled, 
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3. But if a Father purchaſes Lands in his eldeſt Son's Name, and 
the Son is put into Poſſeſſion, who afterwards falls fick, and in his 
Sickneſs the Father gets him to execute a Deed, declaring his Name 
was made Uſe of only in Truſt for him; and the Son recovers and 
continues in Poſſeſſion, and marries ; after his Death, his Wife ſhall 
be cndowed notwithſtanding this Declaration of the 'Truſt; and tho' 
the Father had got a Conveyance of the legal Eſtate from the 
younger Son; for per Lord Chancellor, this is a ſecret and fraudulent 
Deed of Truſt, to deceive Creditors and Purchaſers, and therefore re- 
verſed the Maſter of the Rolls's Decree, who had decreed it for the 
Father. Paſch. 1702. between Bateman and Bateman, 2 Vern. 436, 

4. If a Man deviſes Lands to his Executors for Payment of Debts, 
and after Debts paid, to his Son in Tail; and the Son marries, and 
dics before Debts paid, the Eſtate of the Executors is only a Chattel 
Intereſt, and will not hinder the Son's Wife of Dower; but the Wife's 
Dower cannot commence in Poſſeſſion, nor Damages be recovered 
for detaining it, but from the Time of the Debts being paid. 2 Yern. 
404. per Curiam. | 

5. If the Lands of J. S. are ſequeſtred for a Perſonal Duty, and 
he marries and dies, tho the Lands were ſequeſtred before Marriage, 
yet the Wife's Right of Dower will attach them; for this Sequeſtra- 
tion ſhall not ſo far bind or cover them, as to hinder the Wife of 


her Dower. 1 Fern. 118. ruled on Demurrer per Lord Keeper 
North. 


(B) What ſhall be a Satisfaction, oz good Bar 
of Dower, and how far a Dowzels ſhall be 
favoured in Equity. 


1. JF a Man deviſes certain Lands, Money, Goods, Gc. in Licu 
and Satisfaction of Dower, the Wife cannot have both; but 
(4) But if a The may waive the Deviſe and (Y) claim her Dower. 2 Chanc. Ca. 


„ r _ n_ 24, 1 Chanc. Ca. 181. 1 Lent. 340. "Ys 
9 hf 17 1-7 +» 0» Wife, during Widowhood, without expreſſing any Conſideration, the Wife ſhall have both. 1/, Be- 
1 WPI . 1 2 „ cauſe a Will imports a Conſideration in itſelf, and cannot be averred to be in Bar of Dower, without 
* | wry it be ſo expreſſed. adh, Dower cannot be of leſs Eftate than for Life of the Wife. 34, A Right to 
R +74 Power cannot be barred by collateral Recompence. 4 Co. 1, 2. Vernon's Caſe, Co. Lit. 36. Moor, 

7 2 'PI. 103. But if ſhe makes her Election to take under the Will, ſhe cannot afterwards claim her 
. Dower. Cro. Eliz. 128. 3 Leon. 212. 3 Co. 27. Dyer 220. | 


2. FJ. S. deviſed Legacies to his Wife out of his Perſonal Eſtate, 
and deviſed to her Part of his Real Eſtate, during her Widowhood, 
and deviſed the Reſidue of his Eſtate to 'I'ruſtees for twenty-one 
Years, for Payment of Debts and Legacies; and the Remainder of 
the whole Eſtate he deviſed to the Plaintiff, (who was his Godſon, 
and of his Name, but a remote Relation) for Life, and to his firſt 
and other Sons in Tail; and my Lord Chancellor Somers decreed, 
that though it was not declared in the Will to be in Lieu and Satiſ- 
faction of Dower; yet as it may be plainly collected to be ſo intend- 
cd (he having made Diſpoſition of his whole Eſtate) and as a colla- 
teral Satisfaction may be a good Bar to Dower in Equity, tho' not at 
Law; that ſhe muſt either take her Dower and waive the Deviſe, or 
accept the Deviſe, and waive the Dower. Mich. 1699, between 

4 — | Lawrence 


Dower aud Fointure. 


e "x" tat 
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Lacrence and Lawrence, 2 Vern. 365. But this Dcerce was reverſed 
by Wright Lord Keeper, Mich. 1702. which Decree of Reverſal 
was affirmed in the Houſe of Lords, with 30 J. Coſts, 17 May, 1717. 

3. The Lady Radror's Husband was ſeiſed in Tail of the Lands 
in Queſtion ; but there was a Term for ninety-nine Years, prior to 
his Eſtate (which was created for Performance of ſeveral Truſts in 
the Earl of IWarwick's Will, which were all performed, and after to 
attend the Inheritance); he levied a Fine and ſuffered a Recovery, 
and fold the Eſtate to 7. S. who had Notice of the Marriage; but 
his Wife not joining, ſhe, after his Death, recovered Dower, with a 
Cefat Executio, during the Term, and brought her Bill to have this 
Term removed, and to have the Benefit of her Judgment, and Re- 
covery at Law; butthe Court held, that this being againſt a Pur- 
chaſer, Equity ought not to give her any Relief, and therefore diſ- 
miſled the Bill. Between the Lady Radnor and Vandebendy, 1 Vern. 
356. 2 Chan. Ca. 172. S. C. which Decree of Diſmiſſion was affirm- 
ed in the Houſe of Lords. Show. P. C. 69, 70. 

4. A Term was raiſed in Black-acre, in Truſt, to indemnify A. 
againſt Incumbrances that might affect hite- acre, which he had pur- 
chaſed of B. the Defendant; and the Widow of the Son and Heir of 
B. brought a Writ of Dower of Black-acre againſt the Plaintiff, who 
was an Infant, and his Guardian had let her take Judgment at Law, 
without ſetting up the Term, or taking any Notice of it; and the 
Infant brought his Bill to be relieved againſt the Judgment; and the 
Court held, that this Caſe was the ſame with Lady Radnor's; the 
'Ferm being created to indemnify a Purchaſer, muſt continue ſo, and 
ſubject to that, muſt be in Truſt for the Heir; and there is no Diffe- 
rence where the Widow is Plaintiff or Defendant; for it is the Want 
of Equity excludes her from Relief. Hill. 1700. between J}/ray and 
I}alliams, 2 Vern, 378. S. C. but no Reſolution. 

5. But where a Widow brought her Bill to be relieved againſt a 


Term for Years, aſſigned in Truſt, to attend the Inheritance, and 


which had been ſet up by the Heir at Law, only in Bar of her Title; 


and the Maſter of the Rolls decreed for the Widow, and that the 1 
Term ſhould not (c) ſtand in her Way; tho' it was objected, that (e) That Te- 


it was the ſame with a Purchaſer, who had Notice. Mich. 1705. — 4 
between Dudley and Dudley, S. P. Decreed Paſch. 1710. between ſhall have 
Hig ford and Hig ford. 4 oF 


6. A Dowreſs may redeem a Mortgage, paying her Proportion of 
the Mortgage-money ; and as to the Reſt, ſhe may hold over till ſhe 
is ſatisfied. Decrced Hill. 1700. between Palmer and Danby. = 

7. If the Wife joins in a Mortgage, and levies a Fine, with an In- 
tent to bar her Dower, and in Conſideration thereof the Husband a- 
grees that ſhe ſhall have the Equity of Redemption in Lieu of her 
Dower; and he afterwards mortgages the ſame Eſtate twice more, 
tho' this Agreement be fraudulent againſt the ſubſequent Mortga- 
gees, ſo as to intitle the Wife to the whole Equity of Redemption; 
yet the ſhall have her Dower if ſhe ſurvives her Husband, and ſhall 
not be put to her Writ of Dower; becauſe the Eſtate may be ſo con- 
veyed away by ſome of the Mortgagees, that poſſibly ſhe may not 
know againſt whom to bring her Writ of Dower, Hill. 1684. be- 
tween Dolin and Colman, 1 Vern. 294 _ © 


removing a Truſt, vid. 2 Vern. 324, 536, 385, 681. 
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8. If J. S. apprehenſive of a Charge of High Treaſon, makes a 
Conveyance of his Lands to his Son, and afterwards marries a ſecond 
Wife, a Court of Equity will order that fuch Conveyance be not 
made Uſe of to hinder ſuch ſecond Wife of her Dower. 3 Chan, 
Nep. 94. | 

5 if there be a fraudulent and partial Aſſignment of Dower by 
the Sheriff, Equity will relieve againſt it. Hill. 1683. between Hoby 
and Hoby, 1 Fern. 218, 219. 2 Chanc. Ca. 160. S. C. 


(C) Of Jointures, and in what Caſes a Join- 
treſs ſhall be moze favoured oz reſtrained in 
Equity than at Law, 


1 Man, upon his Marriage, made a Settlement, whereby he 
was Tenant for Life, then to his Wife in ſpecial Tail, of 
Lands of 400 J. per Ann. Value, with Remainder to the right Heirs of 
the Husband; the Husband and Wife joined in Barring this Settle- 
ment, and a new Settlement was made in this Manner, og. to J. 5. 
and his Heirs; in Truſt as to Lands of 150 J. per Aun. for the Wife, 
and the Heirs of her Body; and for Want of ſuch Iſſue, in Truſt for 
the Husband and his Heirs; the Husband died without Iſſue; and the 
Wife ſuffered a Recovery, and deviſed the Lands for the Payment of 
her Debts, and died without Iſſue; on a Bill brought by the Heir of 
the Husband againſt the Defendants Creditors, of the Wife the Que- 
ſtion was, whether this was ſuch a Jointure made on the Wife, ſo as 
to make the Recovery a Forfeiture within the Statute 11 H. 7. For 
the Defendants it was objected, that a Court of Equity ought not 
to give any Aſſiſtance, becauſe the Statute makes the Recovery a 
Forfeiture of her Eſtate, and gives a Remedy by Way of Entry; 
and in this Caſe ſhe has only a Truſt, and no Eſtate to forfeit; it 
was likewiſe urged, that this Caſe was out of the Words and Mean- 
ing of the Statute ; for the Limitation here is to the Wife in general 
Tail; and on Failure of Iſſue of that Marriage, her Iſſue by any 
other Husband would have had the Land, and might, without 
Doubt, have ſuffered a Recovery, and barred the Remainder; and the 
Statute only intended to provide for the Iſſue of the Husband, whoſe 
the Lands were: It was further urged, that theſe Lands could not be 
ſaid the Husband's; for the Wife, by parting with her former Settle- 
ment, which was 400 J. per Ann. for this of 150 J. per Ann. was a 
Purchaſer of thoſe Lands; and if the Wife, in Conſideration of this Set- 
tlement, had ſold Lands of Inheritance of her own, it would not have 
becn within the Statute; On the other Side it was ſaid, that this was 
to aid a Forfeiture; but as the Statute makes the Suffering a Recovery 
a Forfeiture, and gives an Entry to the Perſon that has the next E- 
ſtate, ſo in another Place it makes all Recoverics ſuffered by a Join- 
treſs void; and upon that Clauſe it is proper to come into Equity, to 
have an Execution of the Truſt; and this Caſe is within the Words 
of the Statute, for the Statute ſays, any Eſtate limited to the Wife, 
or to her Uſe; and this Statute was before the Statute H. 8. of 
Uſes, at which Time a Uſe was the ſame Thing that a Truſt is now; 
next, the Statute ſays, limited for Life, or in Tail; now a general 
Tail is as much an Intail as a ſpecial One, and as much within the 
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Words of the Statute, and the Statute intended to provide for the 
Remainder-man as well as the Iſſue. The Objection of her being a 
Purchaſer, is quite to take away the Statute, for ſo is every Join- 
treſs ; and if ſhe had kept her former Jointure, that had been under 
the ſame Reſtrictions; and of the ſame Opinion was my Lord 
3 and decreed accordingly. Trin. 1700. between Hyſon and 

urner. | | 

2. On a Motion to ſtay a Jointreſs, Tenant in Tail after Poſſibili- 
ty, Gc. from committing Waſte ; the Court held, that ſhe being a 
Jointreſs within the 11H. 7. ought to be reſtrained, being Part of the 
Inheritance, which by the [Statute ſhe is reſtrained from aliening, 
and therefore granted an Injunction againſt wilful Waſte. IIill. 1701, 
between Cook and Winford. | 

3. If 4. charges Land in D. with a Portion for a Daughter by a 
firſt Venter, and then marries, and ſettles Part of thoſe Lands as a 
Jointure on a ſecond Wife, who has no Notice of the Charge; and 
A. believing that the Portion would take Place of the Jointure, by 
Will gives other Lands to the Wife in Lieu thereof; and the Wife, 
by Combination with the Heir, refuſes to accept of the Deviſe; the 
Daughter ſhall] hold the other Lands which deſcended to the Heir, 
till ſatisfied her Portion. Hill. 1683. between Reeve and Reeve, 
1 Vern. 219. 3 | 

4. If 4. in Conſideration of a Marriage Portion, articles to ſettle 
à Jointure, and dies before the Portion paid, or Settlement made; 
and the Wife takes out Adminiſtration to him, and ſo becomes inti- 
tled to the Money, and then brings a Bill againſt the Heir of the Huſ- 
band, to have the Jointure ſettled, ſhe ſhall have no Relief, for ſhe 
is not intitled to the Jointure and Money too; but the Reporter 
adds a Opezre; for ſhe is intitled to theſe two Demands in diſtin 
Capacities, and Debts may hereafter appear to exhauſt the Aſſets; 
and in Caſe the Husband had actually received the Portion, and it 
had been in his Poſſeſſion, ſhe would have had it as his Adminiſtra- 
trix. Trin. 1687. between Meredeth and Jones, 1 Fern. 463. 

5. But if F. S. before Marriage, articles to ſettle a Jointure on his 
intended Wife, and the Marriage is conſummated; and the Husband 
dics before any Settlement made, an Execution of the Articles will 
be decreed in Equity. 2 Fent. 343. 

6. If 7. S. gives a voluntary Bond after Marriage, to make a 


Jointure to his Wife, and he makes a Jointure accordingly, and the 


Wife gives up the Bond, and the Jointure is evicted, the Jointure 
ſhall be made good out of the Perſonal Eſtate, there being no 
Creditors ; for the Delivery up of the Bond by a Feme + Covert 
could no Way bind her. Hill. 1686. between Beard and Nuthall, 
1 Vern. 427. n 
7. If a Man covenants to ſettle Lands of ſuch a Value as a Join- 
ture, and this Covenant is omitted in the Settlement, yet it ſubſiſts 
in Equity; but the Value of the Lands is not to be eſtimated aecord- 
ing to the preſent Value, but as they were at the Time of the Join- 


ture ſettled, unleſs the Covenant be ſo. Hill. 1683. between Speake | 


and Speake, 1 Vern. 217, 218. 


8. If there be a Jointreſs, and a Covenant that her Jointure ſhall 
be of ſuch a yearly Value, and it falls ſhort; though her Eſtate be 
not without Impeachment of Waſte, yet ſhe may commit Ws 
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far as to make up the Defect of the Jointure, and Equity will not 
prohibit. Mich. 1698. between Carew and Carew, at the Rolls, 

9. J. $. made a Settlement on his eldeſt Son for Life, with Re- 
mainder to his firſt and other Sons in Tail, Remainder over, with 
Power for his Son to appoint any of the Lands not excecding 100 J. 
per Ann. to any Wife he ſhould afterwards marry, for a Jointure, (the 
Father being under an Apprehenſion that he was then married to a 
Woman which the Father diſliked, and had no Intention his Son 
ſhould provide for); the Father died, and the Son marricd that Wo- 
man (tho' there was ſtrong preſumptive Proof that he was married to 
her before) and after Marriage appointed certain Lands to 'Truſtecs, 
in 'Truſt for her, for a Jointure, and covenants, that if they were 
not of 100 l. per Ann. Value, that upon Requeſt made to him, any 
Time during his Life, he would make them up ſo much out of other 
Lands in his Power; he lived ſeveral Years, and no Complaint was 
made, that the Lands were not of that Value, nor Requeſt to make 
it up, and died without Iſſue. On a Bill brought by the Widow to 
have the Jointure made up 100 J. my Lord Keeper ſaid, that a Pro- 
viſion for a Wife or Children was not to be conſidered as a voluntary 
Covenant, and therefore decreed the Deficiency to be made up, 
notwithſtanding the Circumſtances of the Caſe, and her Negle& in 
not requeſting it during Coverture, for the Laches of a Feme cannot 
be imputed to her. Hill. 1701. between Fothergill and Fotherpill. 

10. If 4. in the Life- time of his firſt Wife, ſettles Lands to the Uſe 
of himſelf for Life, Remainder to his firſt and other Sons in Tail, 
and the Wife dies without Iſſue; and A. on his ſecond Marriage, in 
Conſideration of a Portion paid, agrees to ſettle Part of the Lands as 
a Jointure on his ſecond Wife, the Court will ſet aſide the firſt Set- 
tlement, as fraudulent againſt the Jointreſs, who is a Purchaſer for 
valuable Conſideration. 1 Chan. Ca. 100. 

11. If a Feme Covert joins with her Husband in a Fine and Mort- 
gage of her Jointure Lands, there reſults a Truſt for her when the 
Mortgage is paid, to have the Lands again. 2 Chan. Ca. 161. 

1 2. So if a Feme Covert joins with her Husband in a Mortgage of 
her Jointure Lands, ſhe may redeem; and if ſhe pays more than the 
third Part of the Principal Money, her Executor ſhall hold the 
Lands till re-imburſed. 2 Chaz. Ca. 

13. So if a Jointure is made of Lands which are mortgaged, the 
Wife may redeem, and her Exccutor ſhall hold over till repaid with 
Intereſt. 1 Chan. Ca. 271. 2 Vent. 343. S. P. decreed. 

14. If the Heir brings a Bill againſt a Jointreſs to diſcover Deeds 
and Writings, he is not intitled to ſee them, unleſs he confirms 
the Wife's Ea though the Jointure was made after Marriage. 
I Vern. 479. | 5 

15. So if a Bill is preferred againſt a Jointreſs to anſwer, whether 
her Husband had any other Title than as Aſſignee of a Mortgage, 
and ſhe denies that ſhe had any Notice of this Mortgage, and ſays, 
that her Husband told her that he was in by Deſcent; ſhe ſhall not 
be obliged to anſwer, whether her Husband had any other Title than 
as Aſſignee of the Mortgage. Mich. 1715. between Stephens and 
Guale, 2 Vern. 701. 


4 CAP. 


C AP. XXVII. 


Evidence, Witneſſes and 
Pzoof. 


(A) Of the Suffictency and Diſability of a Witneſs, 
(B) What will be admitted as Evidence, and will amount 
to ſufficient Pꝛook. | 


(C) Where parol oz collateral Evidence will be admitted 
to explain, confirm, oꝛ contradict what appears on the 
Face of a Deed oz Will. > fit 
(D) Of eramining Witneſſes, exhibiting Jnterrogato- 
tries, publiſhing and ſuppzeſſing their Depoſitions, 
(E) Of examining Witneſſes de bene eſſe, and eſtablich⸗ 
ing their Teſtimony in perpetuam rei memoriam. 


(A) Of the Suffictency and Diſability of a 
Witneſs, 


. A Exhibited a Bill to be relieved touching an Annuity charged 


on the Eſtate of the Defendant's Wife, and examined his 
Brother as a Witneſs for him, who had a like Annuity char- 


ged on the Eſtate by the ſame Deed ; and though it was urged, that 
he had Satisfaction made to him in Lieu of it, and had releaſed his 
Right; yet it not appearing by any Proof in the Cauſe, the Court 


put off the Hearing, and gave the Plaintiff Liberty to examine Wit- 


neſſes, to prove that the Brother had releaſed the Annuity before he 
was examined as a Witneſs in the Cauſe. Trin. 1700, between C- 
peper and Fairfax, 2 Vern. 375. | ef 

2, A Witneſs was examined whilſt ſhe was intereſted, before the 
Hearing ; and the Cauſe being heard, and decreed to an Account, ſhe 
was re-examined after the Hearing, before the Maſter on the Ac- 
count, having firſt relcaſed her Intereſt ; and it was objected, that ſhe 


ought not to be read, for having been examined whilſt intereſted, ons 


Evidence, Witneſſes and Proof. 
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her Depoſitions publiſhed, ſhe was thereby ingaged, and almoſt un- 
der a Neceſſity of Standing to what ſhe had before ſworn, and 
could not be free to retract or contradict it; but the Lord Keeper 
over-ruled the Objection. Mich. 1704. between Callow and Mime, 
2 Vern. 47 2. 5 

3. If a Bankrupt has aſſigned and releaſed all his Eſtate and Right 
to the Aſſignees, he may be examined as a Witneſs for them. 2 Fern. 
637, Per Curiam, a Legatce of a ſmall Legacy, as 5 J. to a private 
Perſon, or 5 J. to a Nobleman, may be a Witneſs for the Will, 
1 Vern. 254. | : 

4. Upon an Appeal from the Rolls, it was objected to the Evi- 
dence of one Norris, as a Witneſs examined in the Cauſe, and read 
at the Hearing at the Rolls; that ſince that Hearing, in Anſwer to a 
Bill exhibited againſt him, he had confeſſed, that on the Day on 
which he was examined as a Witneſs, he took a Bond of the Plaintiff, 
that if the Plaintiff recovered the Eſtate in Queſtion, he would con- 
vey Part of it to the ſaid Norris; and per Lord Keeper, Holt Ch. 
Juſt. and Poevel Juſt, this Anſwer muſt be read to take off his Evi- 
dence as a Party intereſted. Mich. 1704. between Needham and 
Smith, 2 Vern. 463,464. And per Lord Keeper, tho' a Witneſs is 
examined an Hour together at Law, if in any Part of his Evidence it 
appears that he was a Party intereſted, the Court will direct the Jury, 
that he is no Witneſs, nor any Regard to be had to his Evidence. 
F. Several Perſons were examined as Witneſſes no Ways concerned 
in Intereſt, and the Cauſe heard, and Iflues directed to be tried, but 
the Trials were not carried on, and the Cauſe ſlept many Years, and 
after abated : and then thoſe Perſons who had been examined as W it- 
neſſes, became Heirs at Law, and thereby intereſted in the Matter; 
the Cauſe was revived and reheard, and the ſame Iſſues directed to 
be tried; and the Perſons who had been ſo examined (being now 
Plaintiffs) prayed to have an Order, that their Depoſitions taken 
when they were diſintereſted, might be read as Evidence at Law for 
themſelves; and my Lord Keeper ordered it accordingly ; and liken- 
ed it to the Caſe, where one is the only, or only ſurviving Witneſs 
to a Deed, becomes after the Party intereſted, his Hand may be 
proved at Law; ſo if a Witneſs to a Deed becomes blind. Then the 
Cauſe proceeded to Trial at Bar in C. B. where the whole Court 
held theſe Depoſitions could not be read without Conſent, the Par- 
ties being living; but the Defendant conſented, and had a Verdict 
for him; and the Plaintiff obtained a new Trial, and then would 
have had the ſame Order; but my Lord Keeper ſaid, ſince the 
Judges had reſolved otherwiſe, he could not take upon him to make 
that Evidence which was not, and therefore only ordered they ſhould 
be read in Evidence, as by Law they might. Trin. 1702. between 
Holcroft and Smith. 

6. But where one who was examined as a Witneſs when diſinte- 
reſted, and afterwards became intitled to the Eſtate in Queſtion, and 
the Court of Chancery allowed his Depoſitions to be read, vide 
2 Vern. 699. and there ſaid, that the Reaſon why the Depoſition of 
a Witneſs, taken whilſt unconcerned in Intereſt, could not be made 
Uſe of at Law, was founded on that Rule of Law, oiz. that where 
the Witneſs is living, and might be produced at the Trial, the De- 


poſition of ſuch Witneſs ſhall not be read, 
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7. A Co- Plaintiff, tho but a Truſtee, cannot be examined as 4 
Witneſs for the other Plaintiff. 1 Fern. 230. But one Defendant may 
be examined as a Witneſs for another. 2 Chan. Cu. 214. F. P. 

8. Plaintiffs cannot examine each other as Witneſſes in the Cauſe; 
becauſe, if the Cauſe miſcarries, the Plaintiffs will be liably to Colts, 
and therefore their Swearing is to exempt themſelves; and it is their 
own Choice that they are made Plaintiffs, for without their Conſent 
they could not; but Defendants arc forced into the Cauſe; and if 
their being made Parties ſhould abſolutely invalidate their Teſtimo- 
ny, it would be in the Power of any one who had a Mind to oppreſs 
another, to deprive him of his Defence, by making the moſt material 
Witneſles Defendants in the Suit; and therefore any of the Defen- 
dants to a Suit may be examined as Witneſſes, ſaving juſt Exceptions 
to their Credit. Mich, 1715. between Caſey and Beachfield, agreed 
per Curiam tn. Con; 

9. A Commiſſioner may be a Witneſs, but he ought to be ex- 
amined before any other Witneſs. 1 Fern. 369. 

10. In a Suit to ſet aſide a hard Award, the Arbitrator or Umpire; 
who made the Award, may be examined as a Witneſs. 1 Fern. 157, 
158. 

1 1, A Bond of 400 J. Penalty was entred into; and the Queſtion 
was, whether it was for the Benefit of the Corporation of —, or 
for the Defendant; and the Witneſſes for the Plaintiffs being all 
Members of the Corporation, it was objected, that they could not 
be read, they ſwearing for their own Benefit; which Exception was 
allowed; but it appearing that the Defendant had crofs-examined 
ſome of the Plaintiff's Witneſſes, not only to Queſtions barely whe- 
ther they were of the Corporation, or not, but to other Queſtions; 
which tended to the Merits of the Cauſe; the Lord Keeper decla- 
red, that made them good Witneſles, though they were Members 
of the Corporation ; and upon their Evidence it was decreed for 
the Plaintiffs. Mich. 1684. between the Corporation of Sutton Cold- 
field and Wilſon, 1 Vern. 254. And per Lord Keeper, a Corpora- 
tion ought to have a Town-Clerk and Under-Clerks, that are not 
Freemen, that they may be competent Witneſſes, upon Occaſion ; 
and he ſaid, that he thought it very hard in the Caſe of the Water- 
bailage of London, that no one Freeman of the City, though it 
was not 6 d. Concern to him, could be admitted as a Witneſs, 

12. The Suit being touching the Loſs and Miſapplication of a 
Sum of Money given for the Benefit of the Pariſhioners; the Que- 
ſtion was, whether any Inhabitant of the Pariſh ought to be admit- 
ted as a Witneſs ; for the Plaintiff it was inſiſted, that the Intereſt was 
ſo minute and inconſiderable, that it could not be preſumed to in- 
flucnce the Witneſs, or biaſs him in his Evidence; but per Curiam, 
the Caſes where the Party was concerned in Intereſt, though never ſo 
ſmall, have always prevailed; and it was ſo reſolved, upon great De- 
bate, in the Caſe of the City of London, concerning the Water-Bailifl. 
Paſch. 1694. between Dodſwell and Nott, 2 Fern. 317. 

13. If an Executrix to a firſt Husband marries a Second, and a Bill 
is exhibited againſt them to diſcover a Truſt, and they in their An- 
ſwers diſagree in the Matter, the Wife confeſſing what the Husband 
denies, and what the Plaintiff can prove only by one Witneſs, the 
Plaintiff can haye no Relief; for one Witneſs is not ſufficient againſt 
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the Husband's Anſwer; and the Wife's Confeſſion will not avail, for 
ſhe can be no Witneſs againſt the Husband. 2 Chan. Ca. 39. 

14. So where the Plaintiffs, who were Infants, and the Children of 
the Defendant's Wife by a former Husband, exhibited a Bill to have an 
Account of the Eſtate left them by their Father, and of the Produce 
thereof; and upon the Hearing it was referred to an Account, and the 
Defendant and his Wife were to be examined on Interrogatories, for 
Diſcovery of the Eſtate; the Wife being at Variance with her Huf. 
band, and living a-part from him, on her Examination made the 
Eſtate of the Plaintiffs (who were her Children) as great as ſhe could; 
thereupon to fix a Charge upon the Husband; the Plaintiffs, upon a 
Petition to the Maſter of the Rolls, obtained an Order to examine 
the Wife as a Witneſs againſt the Husband de hene efſe; and the Ma- 
ſter, upon her Evidence had charged the Husband with ſeveral Sums 
of Money, as Intereſt and Produce of the Infants Eſtate; but upon 
Exceptions to the Report, the Lord Chancellor diſallowed her Evi— 
dence, and declared the Wife could not be a Witneſs againſt her Huſ- 
band. Trin. 1688. between Cole and Gray, 2 Fern. 79. 

15. The Plaintiff was Servant to the Defendant's Wife Mrs. Nad. 
win, and had in ſeveral Services ſaved about 5 ol. the Defendant and 
his Wife having ſome Time lived ſeparate. The Wife paſled for a 
Widow, and the Plaintift knew nothing of her being married ; Appli- 
cation was made to Mrs. Baldwin by one Buſſey, (who was like- 
wiſe a Defendant) to borrow 100/. on a Mortgage; Mrs. Baldwin 
told him, ſhe could only let him have 50/4. of her own Money, but 
that ſhe could get the other 504, of a young Woman; accordingly, 
ſoon after, ſhe acquaints Byſſey that ſhe had got the 100 /. and di- 
rected the Mortgage to be made to herſelf by the Name of Pleahill, 
that being her maiden Name, though ſhe ſometimes went by the 
Name of Baldwin, and at other Times by the Name of Tmwite, ha- 
ving been the Widow of one Tuite; the Mortgage was made accord- 
ingly ; and ſome Time after ſhe gave the Plaintiff a Bond of the Pe- 
nalty of 100/. for Payment of 50/. and Intereſt, and this ſhe gave by 
the Name of Twite: Bufſey made ſeveral Payments of Intereſt to Mrs. 
Baldwin, and knew nothing of her Marriage neither; afterwards 
Mr. Baldwin, having Notice of the Mortgage, gets that, and all the 
Writings relating to it, into his Cuſtody, and ſome Time after Mrs, 
Baldwin obtained a Sentence of Divorce from her Husband, upon 
Pretence of ill Uſage; and on Diſcovery of the Marriage, the Bill 
was brought againſt the Husband and Wife, and Bufſey, to charge this 
501. either on the Mortgage, or upon the Perſon of the Husband ; 
the Wife put in a ſeparate Anſwer, wherein ſhe diſcloſed all the Mat- 
ter as above-mentioned ; Buſſey by his Anſwer confeſſed what is 
before ſet forth, and moreover, that Mrs Baldwin had told him 
latcly, that the Plaintiff was the young Woman ſhe meant, and of 
whom ſhe had the 50/. The Husband, by his Anſwer, inſiſted upon 
his Title by Law to this Mortgage, and 100 J. and denied, to his 
Knowledge, that 50 l. or any Part of it was the Plaintiff's Money, 
and ſaid, he believ'd this Suit to be ſet on Foot, on Contrivance be- 
tween the Plaintiff and his Wife, to get ſo much Money out of him ; 
the Plaintiff examined, by Order of Court, Bufſey as a Witneſs, and 
his Depoſition was in Effect the ſame as his Anſwer, which in Truth 
was nothing more than an Account of what he had heard the Wife 
ſay on this Occaſion, ſo that the whole Evidence was in Effect the 
2 Wife's; 
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Wife's; and whether that ſhould be allowed in this Caſe, was the 
principal Queſtion : The Court agreed clearly, that the Wife ſhall 
never be admitted by an Anſwer, or otherwiſe, as Evidence to charge 
her Husband ; as where a Man marries a Widow Executrix, c. her 


the Maſter of the Rolls ſaid, this was perfectly a new Caſe; for here 
ſhe tranſacted this Affair with Buſſey and the Plaintiff as a Fine Sole, 
and neither of them knew or had Notice of the Marriage; and the 
Husband himſelf, as was proved in the Cauſe, on ſome other Occa- 
ſions, had given in to the Concealment of the Marriage; and there- 
fore the Court did allow of her Evidence). as it was ſupported by 
what Buſſey ſaid; and thought, upon the whole, the Evidence of the 
Wife ſufficient to prove 50/. Part of this Money, to be the Plaintiff's, 
not conſidered as a Wife, but as ſhe tranſacted and appeared through- 
out as a Feme Sole, and therefore decreed the Plaintiff the 501. with 
Coſts. Hill. 1719. between Rutter and Baldwin. 


will amount to ſufficient Pꝛook. 


I. Bill in another Cauſe is not to be read as Evidence againſt 
A the Plaintift named in it, unleſs it be proved, that it was ex- 
hibited with his Privity, for any one may file a Bill in another's 
Name. 17 Car. 2. between Mollett and Roberts, 1 Chan. Ca. 64. 
2. The Depoſitions of Witneſſes taken in a Cauſe, which was heard 
thirty Years before, were ordercd to be made Uſe of, the ſame Mat- 


Title not then appearing, and the Witneſſes being ſince dead, though 
none of the preſent Parties were Partics to the former Suit, except 
the Tertenants. Paſch. 18 Car. 2. between Terwit and Greſham, 
x Chan. G. 3 

3. Where the Defendant's Counſel moved, that they might be at 
Liberty to read Depoſitions in this Cauſe, which were taken in a 
Cauſe where the Plaintift's Father was a Party to the Suit, being in 
all Matters the ſame ; but on the other Side it was objected, that the 
now Plaintiff not claiming as Heir, and his Father being only Tenant 
for Life, thoſe Depoſitions could not be read againſt him; and upon 
long Debate, the Defendant had only the common Order, for Leave 


Mich. 1686. between Coke and Fountain, 1 Vern. 413. And it was 
ſaid to be a common Cale, that where one Legatec has brought his 
Bill againſt an Executor, and proved Aſſets; and afterwards another 
Legatce brings his Bill; that he ſhould have the Benefit of the De- 
poſitions in the former Suit, tho he was not Party to it. 


a Bill againſt one 7. N. and made the Plaintiffs Parties, to ſet aſide 
ſome Conveyances obtained by him, by Fraud from the Teſtator, 


were intitled to the Surplus, exhibited a Bill likewiſe againſt 7. N. 
relating to the ſaid Fraud; and it was held, that there being the 
fame Queſtion in both Cauſes, and J. N.'s Defence being the _ 
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Evidence ſhall not be allowed to charge her ſecond Husband with 
more than ſhe can prove to have actually come to her Hands. But 


(3) What ſhall be admitted as Evidence, and 


ters being then under Examination as at 2 and the Plaintiff's 


to read thoſe Depoſitions at the Hearing, ſaving juſt Exceptions. 


4. So where J. S. deviſed his Real Eſtate for the Payment of his 
Debts, and the Surplus to the Plaintiffs, and the Creditors exhibited 


and had a Decree to that Purpoſe ; afterwards the Plaintiffs, who 
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that the Depoſitions in the former Cauſe ſhould be read againſt him. 
Mich. 1703. between Neil and Johuſon, 2 Fern. 447. That a 
Man's Anſwer in the Spiritual Court, or voluntary Oath before a 
Juſtice of the Peace, may be read againſt him in Chancery, by 
Order, vide 1 Vern. 53. 0 6 0h WR { 

5. The Defendant, on preſenting the Plaintiff to a Living, took 
a Bond from him to reſign, and after put it in Suit, and recovered, 
and levied 98 J. and the Plaintiff's. Bill was for Relief; the Defen- 
dant did not by Anſwer pretend. any Misbehaviour, yet examined 
to ſeveral Misbehaviours; and it was urged that theſe Depoſitions 
could not be read, becauſe thoſe Misbchaviours were not in Iflue ; 
and ſo inclined my Lord Keeper ; but after allowed them to be 
read, and founded his Decree on them. Hill. 1702, between Hodg- 


ſon and Thornton. | 


6. The Defendant having obtained a Bill of Sale of Goods, and 
likewiſe a Note from his Brother, a little before his Death, for Pay- 
ment of 3ool. the Plaintiff inſiſted thoſe were voluntarily given, and 
for a Colour only; and that underneath the Note, the Defendant 
had ſubſcribed an Acknowledgment, that no Debt was due to him; 
the Defendant by Anſwer ſwore his Debt, and denied that there 
was any ſuch Defeaitnes or Acknowledgment; it appeared upon the 
Proof, that the Defendant depoſited the two Inſtruments he had ſo ob- 
tained in the Hands of 4. B. his Siſter, and afterwards wrote to her 
to ſend him the two Inſtruments, by a ſpecial Meſſenger ſent for that 
Purpoſe, and that ſhe ſhould not let any Body ſee them; his Siſter 
ſent them, but ſat up all Night to take Copies of them, as ſhe de- - 
clared in her Life-time (being dead before the Commencement of 
the Suit); and upon producing the Copics ſo taken by the ſaid 4. B. 
there appeared to be ſuch Acknowledgment under-wrote, that there 
was no rcal Debt; and upon inſpecting the Inſtruments produced by 
the Plaintiff upon ſtamp'd Paper, it appeared that the Bottom was 
torn off; and my Lord Chancellor allowed the Copies to be read, 
being the Hand-writing of A. B. although not proved to be true Co- 
pies. Hill. 1707. between J/inne and Loyd, 2 Fern. 603. 

7. A Decd to lead the Uſes of a Fine was inrolled for ſafe Cuſto- 
dy only, and a Copy from the Inrolment being offered in Evidence, 
it was objected, that it was no Evidence, being inrolled for ſafe 
Cuſtody only; nor is the Inrolment it ſelf, without particular Cir- 
cumſtances to ſupport it, as proving the original Deed was in the 
Defendant's Cuſtody or Power, or accidentally loſt, &c. and of that 
Opinion was the Maſter of the Rolls, who ſaid, that in Caſe of 
an Inrolment for ſafe Cuſtody, the Deed may be ſaid to be record- 
cd; but where a Bargain and Sale is inrolled purſuant to the Sta- 
tute, the Inrolment is a Record, ſo that a Copy of it may be read 
in Evidence. Mich. 1704. between Combes and Spencer, 2 Fern. 
471. The Reporter adds a Note, that afterwards, upon a Rehear- 
ing, an Iſſue at Law was directed, whether ſuch Deed of Uſes was 
exccuted; and upon the Trial, a Copy of the Deed was allowed to 
be read, and a Verdict for the Decd. 2 Fern. 591. F. C. 

8. The Defendant having ſuppreſſed a Marriage-Settlement, by 
which a Remainder in Tail Male was limited to the Plaintiff's Fa- 
ther, and all the prior Eſtates ſpent ; upon Proof made that the Set- 
tlement came to the Defendant's Hand, and that he had confeſſed it 
to an Anſwer to a former Bill, though he now denied it; the * 
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of the Rolls decreed the Plaintiff ſnould hold and enjoy the Eſtate; 


and this Decree was confirmed by my Lord Keeper. 2 Fern. 380. 


Vide 1 Vern. 452. S. P. 


9. A Bill was exhibited touching the Plaintiff's Jointure, which 


the Bill charged was, by parol Agreement, made on the Marriage, 
agreed to be 400 l. per Annum; the Defendant pleaded, that after all 
Treaties and Agreements touching the Marriage-Settlement, a Join- 
ture was actually ſettled and accepted, and the Marriage thereupon 
had eighteen Years before: And per Lord Chancellor, the Jointure 
Deed is an Evidence, that all the precedeat 'Treatics and Agrecments 
were reſolved into that; but ordered the Defendants to anſwer, and 
ſaved the Benefit of the Plea to the Hearing. 1 Fern. 369. 

10. The Plaintiff having lent J. S. 6001. on a Mortgage, and 
afterwards diſcovering that the Eſtate was pre-mortgaged to the 
Defendant, got in an old ſatisfied Incumbrance, and brought his 
Bill to compel the Defendant to redeem, or be forccloſed ; and it 
was objected, that the Plaintiff, in this Caſe, (as between him and 
the Defendant, who was a Purchaſer,) ought to have proved the 
actual Lending and Payment of the Conſideration- money; and the 
producing the Deed or an Acquittance was not ſufficient ; but the 
Court held it well enough, and that the Producing the Deed or 
Acquittance was ſufficient Evidence. Mich. 1692. between the Lord 
Chief Juſtice Holt and Mill, 2 Vern. 279. vide 1 Vern. where, by 
the Maſter of the Rolls, there are four Things favoured in Equity, 
viz. Livery, Attorumemnt, Aſſent to a Legacy, and the new Publica- 
tion of a Will, and in either of theſe Caſes a flender Evidence will 
ſerve the Turn. | 

11. Some Bailiffs, who had ſerved an Execution in Breach of an 
Injunction, find Money hid in the Houſe, and carry it away ; and 
the Party, at whoſe Suit the Execution was taken out, was ordered 
to make Satisfaction, who complained of this Order as unjuſt, ſay- 
ing, that the Parties ſhould be admitted to purge themſelves by 


Oath, and that the Plaintiff ſhould not be admitted to be Judge of 


his own Damages; but my Lord Chancellor confirmed the Order, 
and ſaid, that a Man who bad ſtolen, would not ſtick to forſwear 
it; and that therefore, in Odium ſpoliatoris, the Oath of the Par- 
ty injured ſhould be a good Charge on him who did the Wrong. 
1 Fern. 207, 308. S. C. cited. 


12. If there be but one Witneſs againſt the Defendant's Anſwer, 
the Plaintiff cannot have a Decree, it being Oath againſt Oath. 


Paſch. 1683. between Alam and Jourdon, 1 Fern. 161. 3 Chan. 
Ca. 123. S. P. 


13. The Defendant denied Notice of the Plaintiff's Title, the Plain- - 


tiff proved it by one Witneſs, which by the Uſage of this Court, is not 
ſuſhcient to ground a Decree for the Plaintiff, being Oath againſt Oath; 
but the Courſe has been to direct a Trial at Law; but in this Caſe 
my Lord Keeper ſaid, he did not ſce the Difference between doing 
it per Plura and per Pauciora; for to ſend it to Law to be tried, 
where the Jury will certainly find it on the Teſtimony of one Wit- 
neſs; and then Decreeing it on that Verdict, is the ſame Thing as 
Decreeing on one Witneſs, without trying it at all, and therefore di- 


rected it to be tried; but that the Plaintiff ſhould admit the Defen- 


dant's Anſwer to be read at the Trial, not as Evidence, for that he 
ſaid it could not be, nor ſhould they admit it to be true; but to be 
| Nng 5 ſworn, 
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ſworn, ſo that the Defendant might have the Benefit of his Oath at 
Law, as in this Court, if it would weigh any Thing with the Jury, 
Paſch. 1706. between Ibotſon and Rhodes, vide 2 Vern. 554. F. C. 


(c) Where parol oꝛ collateral Evidence will be 
admitted to explain, confirm, oz contra dic 
what appears on the Face of a Deed oz Will, 


1. HE Earl of Gainsborough made his Will, and thereby de- 

viſed ſeveral Legacies, and charged his real Eſtate with 

the Payment of them and his Debts, and deviſed his Eſtate ſo 

charged to the Defendant his Nephew, and made the Plaintiff his 

Wife Executrix ; and the Bill was brought to have the Perſonal 

Eſtate diſcharged from the Debts and Legacics, ſuggeſting, that the 

Creditors threatned to come upon and exhauſt the Perſonal Eſtate, 

and that it was the Intent of the Teſtator, that ſhe ſhould have the 

Perſonal Eſtate clear to herſelf, and that the DireQions for making 

the Will were ſo; but that either by the Miſtake or Contrivance of 

the Perſon who drew the Will, it was not fo expreſſed ; the Defen- 

dant demurs, for that no ſuch Averment could or ought to be ad- 

mitted againſt the Will in Writing; but by Ratolinſon and Hutchings 

the Demurrer was over-ruled ; and they ſaid, that though ſuch an 
(a) Tec Averment could not be (a) admitted, where it was to make the 
of Law bas Party a Title, yet where it was only to rebut an Equity, as it is 
Ar ein this Caſe, it might; and cited the Caſe of Crompton: and North, 
1 Prodf 1 Chan. Ca. 196. where Mrs. Crompton deviſed her Lands to 
brought to Sir H. North, to be ſold for Payment of her Debts, which were 
1 very ſmall, and the Heir would have had the Surplus a Truſt 
win, or to for him; and the Court was of Opinion, that Sir H. North might 


explain the . 3 "hp 
1 be admitted to prove Mrs Cromptons Intent otherwiſe; and the 


Teſtator, and Caſe of Kingſinill and Ogle, 8 May, 17 Car. 2. and Fofter and 
that nothing Myumt, and Pring and Pring, 2 Vern. 99. Afterwards the Cauſe 


5 coming on to be heard, on the Proofs it appeared plainly, that my 


is the ex Lord's Intention was, that ſhe ſhould have the Perſonal Eſtate, clear 
cry” en of the Debts ; which was decreed accordingly ; and that if it were 


Lord Che, taken from her by the Creditors, ſhe ſhould come in as a Creditor 
mey's Caſe, q on the Real Eſtate; and 27 Feb. this Deeree was affirmed in the 
ace n lie hes Houſe of Peers. Between the Counteſs and Earl of Gainsborough, 


fince been 2 Fern. 25 2. F. C. 

thought ne- 

cefſary to be adhered to, not only on Account of the Statute of Fraxds and Perjaries, which was made 
to prevent Perjury, Contrariety of Evidence, and Uncertainty; but becauſe little Regard ought to 
be had to the Ex >reffions of the Teſtator, either before or after the Making his Will; becauſe, poſ- 
fibly thoſe * might be uſed by him, on Purpoſe to controul or diſguiſe What he was doing, 
or to keep the Family quiet, or for other ſecret Motives and Inducements, which cannot after his 
Death be found out; but this Rule has received a Diſtintion which has greatly prevailed of late, 
viz. between Evidence offered to a Court, and Evidence offered to a jury; for in the laſt Caſe, no 
parol Evidence is to be admitted, left the Jury might be inveigled by it; bur in the firſt Caſe it can 
do no Hurt, being to inform the Conſcience of the Court, who cannot be biaſſed or prejudiced by it. 


' Vide 2 Vern. 98, 337, 625. 


2. So wliere J. S. deviſed all his Houſhold- Goods, as Woollen, 
Linen, Pevyter and Braſs whatſoever, except a Trunk under the 
Chamber-vvindow; and the Queſtion was, whether the parol Proof 
of the Perſon who drew the Will, ſhould be admitted to explain 
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theſo Words; and my Lord wry thought it might, notwithſtand- 
ing the Statute of Frands and Peryuries; for it here neither adds 
to, nor alters the Will, but only explains which of the Meanings 
ſhall be taken; as in Caſe of a Deviſe to Son John, when the Te- 
ſtator had two of the ſame Name; and here the Word (A) may 
be a Reſtriction, or if the following be as particular Inſtances, it may 
not reſtrain the Word e and he thought the Words in- 
ported to carry all the Houfhold- Goods; and the Maſter of the Rolls 
being of that Opinion too, the Proof was read. Mich. 1705. be- 
tween Pendleton and Grant, 2 Fern. 517. F. C. | 

3. J. S. having three Daughters, and ſeveral Grandehildren and 
Great Grandchildren, made his Will, and deviſed the Surplus of 
his Eſtate to be equally divided amongſt his three Daughters, and 
all his Grandchildren and Great Grandchildren, that ſhould be li- 
ving within two Years after his Death, and died; and within two 
Years after his Death other Grandchildren were born ; the Plain- 
tiffs examined Witneſſes to prove J. S.'s Intent, that none born af- 
ter his Death ſhould take; and the Queſtion was, whether they 
could be admitted to read this Proof; and my Lord Keeper was of 
Opinion, that ſuch Proof might be admitted; fo the Witneſſes 
were read; but their Depoſitions were only, that J. S. ſaid ſo or 
ſo, or to that Effect, which my Lord ſaid ſignified nothing, for 
that makes the Witneſs the Judge; and he ought to ſet down the 
very Words, for the Court to judge of; but without this Proof, 
my Lord held, that the Words in the Will (within two Years after 
my Death) were to be taken reſtrictively, and extended to none 
born after ; and decreed accordingly ; which Decree was affirmed 
in the Houſe of Lords. Trin. 1700. between Dayrell and Molſc- 
worth, 2 Vern. 378. S. C. reported on another Point. 

4. The Teſtator made his Will, and his Brother Executor, and 
deviſed to him his Real Eſtate, and thereby willed, that his Ex- 
ecutor, out of his Rents in Arrcar, and other his Perſonal Eſtate, 
and out of Half a Year's Rents and Profits of his Real Eſtate, after 
his Death, ſhould pay his Debts and Legacies therein after-men- 
tioned, and amongſt other Legacies deviſed 40 J. per Aun. to the 

Plaintift, his Wife's Nephew, to maintain him at Cambridge, to be 

aid by his Brother and Executor; the Brother alledging, that hf 
= fully adminiſtred the Perſonal Eſtate, and alſo the Half Year's 
Profits of the Real which incurred after the 'Teſtator's Death, re- 
fuſed to pay the 40 J. per Aun. and tho' it was admitted, that the 
Will had only made the Half Year's Rents and Profits of the Real 
Eſtate liable; yet upon the Evidence of one F. N. who ſwore 
that the Brother promiſed the Teſtator, that he would pay the 
Plaintiff the Annuity, it was decreed for him by the Maſter of the 
Rolls, and confirmed by my Lord Keeper. Trin. 1705. between 
Oldham and Litchford, 2 Vern. 506. 

5. A.deviſcd to B. Lands of 60 J. per Annum Value, paying 1001. 
which he owed F. S. and 100 J. more, which he by Bond owed 

J. N. and after ſome ſmall Legacies, deviſed the Reſt of his Perſo- 
nal Eſtate to the Plaintiffs his Nieces; it happened that the 100 J. by 
Bond was not due to J. N. but to S. Il. and therefore the Deviſce 
of Lands refuſed to pay it, inſiſting it ſhould be paid out of the 
Perſonal Eſtate ; but the Perſon who drew the Will having my 
| | | a that 


232 Evidence, Witneſſes, and Proof. 
IAN that the Teſtator intended the Debt due to S. H. the Maſter of the 
Rolls decreed the Deviſee of the Lands liable; which Decree was 
affirmed by my Lord Chancellor, who ſaid, he ſaw no Hurt in ad. 
mitting collateral Proof to make certain the Perſon or the Thing 
deſcribed. Mich. 1707, between Hodgson and Hodgson, 2 Vern. 593. 
6. 4. deviſed to his Wife ſome particular Legacies, and made her 
Executrix, but made no Diſpoſition of the Surplus of his Perfona] 
Eſtate; and the Court admitted parol Proof, to ſhew that the 'Te- 
ſtator intended her the Surplus, being to ouſt an-Implication or Rule 
in Equity; and on the Evidence decreed for the Wife. 2 Fern. 648, 
736. & P. Parol Proof admitted, to ſhew that a Legacy greater 
than a Debt due to the Legatee was not in Satisfaction of the 
Debt. 2 Fern. 593, 594. 
7. If A. purchaſes in the Name of B. A. may be admitted to 
prove that he paid the Purchaſe- money, and ſo make it a reſultin 
Truſt, or Truſt by Implication of Law for himſelf. 1 Fern. 366. 
8. An Entry in the Steward's Book, and a parol Proof by the 
Foreman of the Jury, admitted as good Evidence, that a Feme 
Covert ſurrendered her whole Eſtate, although the Surrender upon 
| the Roll, and the Admiſſion thereon, was but of a Moiety. Paſch; 
1706, between Hill and Migget, 2 Fern. 547. 
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(D) Of examining Witneſſes, exhibiting In⸗ 


| 15 Maſter examined one Witneſs three Times to a Matter of 
|" Account, and the Depoſitions were ſuppreſſed. 2 Chan. 


2, If an Interrogatory is leading, that is ſufficient to ſuppreſs the 
| Depoſition. 2 Fern. 472. | 

1 3. Interrogatories, and the Depoſitions of a Witneſs taken on them, 
| had been ſuppreſſed, for that the Interrogatories were leading, and 
then Publication paſſed; and the Court was moved, that a new Set 
of Interrogatories might be drawn, and ſettled by the Maſter, for 
the Examination of this Witneſs, whoſe Evidence was very ma- 
tcrial, and yet muſt be wholly loſt, unleſs the Court would in- 
dulge them this Way; and though the Practice was admitted to be 
always againſt it; and it was urged to be of dangerous Conſe— 
quence ; yet one Precedent being produced to this Purpoſe, and the 
Interrogatories which had been ſuppreſſed being ſuch as might be 
drawn by many other Counſel, without an Apprehenſion of their be- 
ing leading; the Court, to let in the Party to the Benefit of his Wit- 
| neſſes Teſtimony, ordered Interrogatories to be put in and ſettled by 
1 a Maſter, for his Examination over again. 7rin. 1718. between 
| Spence and Allen. „ 

3 4. Though the Rule be, that after Publication no new Witneſs 
| can be examined, nor a Witneſs before examined re-examined ; yet 
on ſpecial Circumſtances ſet forth by Motion and Affidavit, the Rule 
may be diſpenſcd with. 1 Char. Ca. 228. 2 Chan. Ca. 75. 1 Chan. 
Ca. 25. | 
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5. Upon a Motion for Leave to examine after Publication upon 
making the uſual Oath of not having ſeen the Depoſitions, the Lord 
Keeper declared, that in ſuch a Caſe, the other fide ſhould be at 
Liberty to examine at large as well as croſs examine the Witneſſes 
produced by the Party that made the Motion, (which was all he 
might do formerly) and his Reaſon was, that a Crafty Solicitor may 
lic on the Lurch, and examine nothing till after Publication is paſt; 
and the other Party may think himſelf ſecure, and ſo not examine to 
thoſe Points, which he could otherwife have proved, in Regard he 
finds his Adverſary has not examined to thoſe Matters: And when 
once Publication is paſt, and the Party that examined has ſeen his 
own Depolitions, then the Side that lay ſtill having tied up his Ad- 
verſary, fo that he can only croſs examine the other's Witneſſes, 
applies for on Order upon the uſual Affidavit to inlarge Publication; 
and when he has got that Order, then he comes in with a whole 
Cloud of. Witnefles : And tho it may be thought hard that any 
one ſhould have Liberty to examine after he has ſeen the Depoſitions, 
yet his Lordſhip thought it a reaſonable Penalty on ſuch as would 
not examine in Time, or that ſhould lie on the Catch, to take Ad- 
vantage of the other Party, and ordered the Regiſter to take Notice 
of it as a fixt Rule for the Future. Mich. 1684. 1 Vern. 253. 

6. If Interrogatorics arc exhibited in the Examiner's Office, and 
Witneſſes examined thereon, cither Party may without Application 
to the Court, or Order for that Purpoſe, exhibit one or more Inter- 
rogatorics, or a new Sct of Interrogatories for further Examination 
of the ſame or other Witneſſes: But when a Commiſſion is taken 
out, there no new Interrogatories, or Set of Interrogatories can be 
exhibited without Motion and Order of the Court; and the Reaſon 
of the Difference is, becauſe the Examiner is an Officer of Credit, 
and ſworn, and thercfore preſumed to be impartial, and that he will 
not diſcloſe the Depoſitions; whereas Commiſſioners are private Per- 
ſons, and therefore without Leave of the Court no new Interroga- 
tories can be added before them; agreed by the Court and Bar. 
Paſch. 1714. between Andrews and Brown, 


(ED) Of examining Witneſſes de bene eſſe, and 
eſtabliſhing their Teſtimony in Perpetuam rei 


Memoriam. 


1. A Cauſe having been heard, and referred to an Account, the 
Plaintiffafterwards moved to examine two of the Defendants 
de bene efſe, which was ordered, unleſs Cauſe was ſhewn ; and the 


Defendant's Counſel in ſhewing Cauſe took this Difference, ig. that (), After a 
_ 3 . Bill filed in 
altho' it was in (a) Order of Courſe to examine a Defendant de bene any Cauſe, 


e, ſaving juſt Exceptions; yet when the Cauſe was open, and it the Cenrt 

| will, on — 
davit, that any of the Witneſſes are aged or inſirm, ſiek, or going beyond Sea, ſo that the Party is in 
Danger of loſing their Teſtimony, order them to be examined de bene eſſe, which will make their De- 
poſitions valid in that Cauſe only, and againſt thoſe who are Parties to it; but if it appear, that they 
might afterwards have been examined in Chief, regularly, ſuch Depoſitions ſhall not be made uſe of. 
To eſtabliſh Teſtimony in Perpetuam rei memoriam, a Bill muſt be filed againſt all thoſe concerned in 
Intereſt, ſetting forth the Title, and that the Party is in Danger of lofing the Benefit of the Teſti- 
mony of ſeveral Witneſſes by their Age, Sickneſs, Sc. and the Depoſitions taken in ſuch à Caſe will 
not only bind the Parties in that and all other Suits, but likewiſe all thoſe claiming by or from them. 
Vid. Stile's Pratt, Reg. 38). == 
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appeared that the Defendants were Parties intereſted, it was proper 
to ſhew it as Cauſe againſt ſuch an Order before the Witneſſes were 
examined; which Difference was allowed of; but it appearing in 
this Caſe, that the Defendants had given Releaſes of their Right, 
the Cauſe was diſallowed. Paſch. 1687, between Glover and 
Faulkner, 1 Vern. 45 2. e 
2. The Plaintiff examined his Witneſſes de hene eſſe, in Mich. 
Vacation, and in Hill. Term following, the Defendant put in his 
Anſwer; and five Weeks afterwards, before any Replication filed, or 
Examination in Chief, the Witneſſes died; and it was moved, that 
this Depoſition might be read; and it was likewiſe prayed, that it 
(b) Whether might be made uſe of at Law (altho' by the ſtrict Rules of the (5) 
3 Common Law, no Depoſitions of Witneſſes taken de bene efſe, or 
to beadmit- before Iflue joined can be read or given in Evidence) and that the 
hy _ | Defendant might be ordered not to oppoſe the Reading of it at the 
Cre Eliz. 352. Trial there; which my Lord Keeper held reaſonable; for that 
Hard. 33 otherwiſe an Examination de bene efſe would be to no Purpoſe, 
Fang? 1 Vern. 331. 
Godb. 336. | | 
3. If one makes a Will, and afterwards becomes a Lunatick, a 
Bill will not lie to perpetuate the Teſtimony of the Witneſſes to it 
in the Lunatick's Life-time. 1 Fern. 105. | 
4. If there are two Perſons, and each of them pretends to be the 
Purchaſer of a Reverſion after an Eſtate for Life, and one of them 
exhibits his Bill to try his Title, and to perpetuate the Teſtimony 
of his Witneſſes; ſuch Bill will be diſmiſſed, not being proper in the 
Life-time of Tenant for Life. 2 Fern. 159. 
5. A Bill was exhibited to examine Witneſſes 772 Perpetuam rei 
memoriam, to prove a Modus Decimandi; the Defendant demurred, 
| for that the Bill was to cſtabliſh a Cuſtom againſt the Church, and 
in Prejudice of Tithes, which are due Communi Jure; and ſeveral 
Precedents were cited, where Bills to have a Modus decreed were 
upon a Demurrer diſmiſſed ; but this Bill being only to preſerve 
Teſtimony, the Lord Keeper thought it reaſonable the Defendant 
ſhould Anſwer, and over-ruled the Demurrer. 1 Fern. 185. Vid. 
1 Fern. 308, 441. 

6. But where a Bill was exhibited to prove a Will, and to perpe- 
tuate the 'Teſtimony of the Witneſles, the Defendant pleaded himſelf 
a Purchaſer without Notice of any ſuch Will; and inſiſted, that unleſs 
there had been a Verdict in Affirmance of ſuch Will, (nothing hin- 
dring the Plaintiff, but that if he had a Title, he might recover at 
Law) the Plaintiff ought not to be admitted to examine the Wit- 

neſſes, thereby to hang a Cloud over a Purchaſer's Eſtate ; and 
upon Debate the Court allowed the Plea. Hill. 1685. between 
Bechinal and Arnold, 1 Veræ. 354. 


CAP. 


AF © ©: 


Exetutoꝛs and Admini⸗ 
ſtratoꝛs. 


(A) Executozs, in what Caſes moze oz leſs favoured in 
a Court of Equity, than elſewhere, 


(B) What ſhall be Aﬀets, 

(C) When upon the Death of one of the Executoꝛs, the 
Surplus of the Perſonal Eſtate, after Debts and 
Legacies paid, ſhall ſurvive to the other, | 


(D) Where the Surplus of the Perſonal Eftate belongs 
to the Executoꝛ, o2 he is to be a Truſtee fo2 the next of 
Kin to the Teſtatoz, „ 5 

(E) Of Remedies by one Executoz againſt another, and 

how far the one ſhall be ant werable foz the other. 

(F) Of Adminiftration, to whom to be granted, who 

are intitled to a Diſtributton, and in what Pꝛopoꝛ⸗ 
tion, and here ok bzinging into Potch⸗pot. 


(A) Executoꝛs, in what Caſes moze 02 leſs fa- 
voured in a Court of Equity, than elſewhere. 


1. By Will gave the three Children of B. (the Eldeſt of 
1. whom was not ten Years old) 200 J. B. the Father, ſued 

the Executor in the Cos ſiſtory Court for theſe Legacies, 

who brought his Bill, offering to pay them, provided he might be 
indemnified ; to which the Father demurred, becauſe the Matter 
was properly cogniſable in the Conſiſtory Court ; but the Demurrer 
was over-· ruled; my Lord Chancellor declaring, that the Matter was 
proper here, and that if the Matter had procceded to a Sentence in 
the Eccleſiaſtical Court, it would be proper to come here for the 
Executor's Indemnity; and that here Legatees were to give Security 

to refund, but not there; and this Court will ſee the Money put 
5 ws ; | out. 
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out for the Benefit of the Children. Hill. 1681. between Horrel and 


Waldron, 1 Vern. 26. 


2, If the Spiritual Court go about to compel an Exccutor to pay 
a Legacy without Security to refund, a Prohibition ſhall go. 1 Fer. 
93. per Lord Chancellor. | TROL 

3. The Plaintiff being Executor, and his Teſtator greatly indebted, 
and being deſirous to be rid of the Aſſets, as far as they would go, 
and that his Payments might not be afterwards queſtioned, brought 
a Bill againſt all the Teſtator's Creditors, to the Intent they might, 
if they would, conteſt cach other's Debts, and diſpute who ought to 
be preferred in 1 The Defendant being a Creditor demur- 
red, for that the Bill contained Multiplicity of Matter, wherein he 
was not concerned; but the Court over-ruled the Demurrer, and 
held it a proper Bill, and a ſafe Way for the Executor to take, 
2 Vern. 37. | 

4. A Widow poſſeſſed herſelf of her Husband's Perſonal Eſtate, 
and paid ſeveral of his Debts, and after his Executor got the Eſtate 
out of her Hands; and upon a Bill preferred by her, it was decreed 
by Conſent of Counſel, that ſhe ſhould be allowed for all Payments 
made, which were incumbent on the Executor to pay, according to 
the Courſe of Law; but as to Payments made out of Order and 
Rule, which the Law left the Exccutor liable to, ſhe ſhould not be 
allowed, if they were to the Prejudice of the Executor. 15 Car. 2. 
between Ayer and Ayer, 1 Chan. Ca. 33. 

5. If a Widow poſſeſſes herſelf of the Perſonal Eſtate as Exccu- 

trix under a revoked Will, and pays Debts and Legacies, but has 
no Notice of the Revocation, ſhe ſhall be allowed thoſe Payments 
in Equity. Vid. 1 Chan. Ca. 126. 
6. But where an Adminiſtrator poſſeſſed himſelf of the Inteſtate's 
Goods, and deviſed Legacies and died, and his Executor, without 
Compulſion, and pending a Suit in Right of the Inteſtate to reco- 
ver the Goods, paid the Legacies; and the Court would not relieve 
him, becauſe the Payment was voluntary, and with Notice, that 
the Right to the Inteſtate's Goods was controverted. 31 Car. 2. 
between Hodges and Waddington, 2 Chanc. Ca. 9. 

7. If an Adminiſtrator exhibits a Bill for a Diſcovery of the Perſo- 
nal Eſtate of the Inteſtate, and the Defendant pleads, that the Party 
made a Will, and that it is now litigated in the Spiritual Court; yet 
Equity will decree a Diſcovery, Mich. 1682. between Mright and 
Blicke, 1 Vern. 106. | 

8. If three ſeveral Actions at one Time are brought againſt an 
Executor, and he to each Action pleads Riens entre maines ultra 1001. 
and ſo upon each Action there is Judgment for 100 J. and therefore 
prays an Injunction; yet per Lord Keeper, he can have no Relief; 
for in Caſcs proper for Law, a Man muſt defend himſelf by legal 
Pleadings; and every Executor ought to be careful in the firſt place 


to cover his Aſſets with a Judgment. 1 Fern. 119. 4 


9. So where an Adminiſtrator exhibited a Bill to be relieved after 
a ſpecial Plene adminiſtravit pleaded ; and a Verdict and Judgment 
thereon, upon Pretence that the Attorney at Law, without Direction 
pleaded, that the Defendant had not Notice of the Original, until 
the 12th of March, and had then fully adminiſtred; and Iſſue taken, 
that the Detendant had Notice before the 12th, gig. the 6th of 
March; whereas in Truth he had fully aduiniſtred before the-6th of 


4 | March, 
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March, and before the Original purchaſed, ſo that the Right was 
never tried at Law; yet the Bill was diſmiſſed at the Rolls, and the 
Diſmiſſion affirmed upon an Appeal to the Lord Keeper. Mich. 1695. 
between Stephenſon and Wilſon, 2 Fern. 325. | l 

10. But where an Executor exhibited a Bill to be relieved 
againſt a Judgment obtained againſt him, and ſurmiſed that he 
gave Directions to his Attorncy to plead ſpecially, that he had 
not Aſſets ultra what would ſatisfy Debts of a nigber Nature; 
but that the Attorney pleaded generally Plenement Adminiſt. 
and on the Iſſue, a Letter which he had been perſuaded to write 
by the Importunity of the Defendant's Friends, giving an Ac- 
count of the Teſtator's Eſtate, and in which was an Acknowledg- 
ment of zoo J. due to the Teſtator on a Mortgage, was given in 
Evidence, and held ſufficient by the Court and Jury to charge 
him ; but he provirig that this Mortgage was worth nothing, there 
being three Precedent Mortgages on the ſame Eſtate ; and that he 
had not Notice of it at the Writing of the Letter; the Court re- 
lieved him. Trin. 1690. between Robinſon and Bell, 2 Fern. 146, 

. In Debt againſt an Executor for 700 J the Executor pleaded 
ne unques Executor, and on proving at the Trial, that a Chimney- 
back, or ſome other ſlight Thing came to the Defendant's Hands, 
the Plantiff had a Verdict; but Equity relieved againſt it, cited by 
Hutchins Lord Commiſſioner, to be adjudged in Lord Bacon's Time: 
2 Vern. 1477. = 6! 5 

12. So in another Caſe upon the like Plea of ue unques Executor, 
the Plaintiff proved the Defendant took Money for a Pot of Ale, 
ſold by the Teſtator in his Life-time; and Equity relieved; between 
Mer and Goodhand, 2 Fern. 148. cited by Hutchins Lord Com- 
miſſioner, to be adjudged by Lord Nottingham: 
13. The Executor of an Executor ſhall be liable in Equity for 
any Waſte or Wrong done by his Executor; altho' at Law it is con- 
ſidered as a Perſonal Tort, which dies with the Executor. 2 Chan. 
Ca. 217. per Lord Chancellor. . „ 

14. An Executor of an Executor is not liable at Law, but there 
may be Remedy had againſt him in Equity. 2 Mod. 293. the Exe- 
cutor of an Executor, who commits a Deoaſtavit, liable in Equity. 
1 Chan. Ca. 303. : | VVV 
15. If 4. deviſes Legacies and makes B. and C. Executors, and 
B. makes C. and D. his Executors, and dies; and they | rs them- 
ſelves of the Eſtate of 4. they may be both charged in Equity ; 
for tho' in Point of Law, the Executorſhip ſurvived to C. and D. 
is not privy, yet the Eſtate of 4. in whoſe Hands ſocver, ought to 
be liable. Trin. 15 Ca. 2. between Nicholſon and Sherman, 1 Chan. 
Cu. 57. reſolved upon Demurrer. Vid. 2 Yern. 75. that a Credi- 
tor may follow the Teſtator's Eſtate into whoſe Hands ſoever it 
comes, notwithſtanding any Aſſignment of it by the Executor. 

16, If 4. makes B. Executor, and after Debts and Legacies paid, 
deviſes reſiduum bonorum to C. if B. put not in all the Goods into 
his Inventory, or under: values thoſe he F in; C. before the Debts 
are paid, may ſue B. in Equity, to enforce him to ſhew the very 


Value of the Goods. Paſch. 1 Car. 1. Palm. 40 2. per Dodd and 
Cree, 
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17. A Bill may be exhibited in Equity to diſcover Aſſets, 2 Chan. 

Rep. 37. againſt an Executor, and he thereupon decreed to pay 
Debts and Legacies, 2 Chan Ca. 200. muſt charge that Goods came 
to his Hands, 1 Chan. Ca. 226. but not till he is ſued at Law. Hard. 
115. ©. | 

18. 2 was bound to B. in a Bond of 100 J. and B. made his Will, 
and Executor thereof; and after declared his farther Will, that . 
ſhould have the Bond and died; C. proved the Will, but omitted this 
Codicil ; and to compel him to prove it, 4. ſued C. before the, Gc. 
Pending which the Bond was ſued at Law ; A. having filed his Bill 
for Relief, it was reſolved that there ſhould be no Relief for the 
Legacy before the Codicil proved, and that then he ſhould be re- 
lieved againſt the Bond by Reaſon of the Legacy ; but the Court 
ſupported the Injunction till, G. Paſch. 1657. between Took and 
Fitz-Fohn. Hard. 96. | 

19. A Bill was exhibited, ſuggeſting that the Defendant had ſet 
up a Will pretended to be made by one, who died in the great 
Sickneſs in London; and that the Defendant pretending to be Exe- 
cutor of it, endeavoured, being Inſolvent, to get in the Debts due 
to the Teſtator ; whereas the Will was unduly obtained, and now 
litigated in the Spiritual Court ; and the Court on Motion ordered, 
that the Debtors to the Deceaſed's Eſtate ſhould forbear to pay any 
Money, till the Matter ſettled in the Spiritual Court; although it 
was urged, that the Objection of Inſolvency might be made to ever 
Executor. Paſch. 18 Car. 2. between Smallpiece and e 
1 Chan. Ca. 75. 

20. Equity will oblige an Executor to pay Arrears of Rent, tho 
the Perſon of the Teſtator was not liable at Law. 1 Chan. Ca. 121. 

21. The Defendant's Teſtator gave the Plaintiff 1000 J. to be paid 
at the Age of Twenty- one Years; the Bill ſuggeſted, that the De- 
fendant waſted his Eſtate, and therefore the Plaintiff prayed he 
might have his Security to pay this Legacy when due; which was 
decreed accordingly by the Maſter of the Rolls. Hill. 20 & 21 
Car. 2. 1 Chan. Ca. 121. 

22. So where the Teſtator deviſed a Legacy to his Child an In- 
fant, payable at the Age of Twenty-three, and made his Wife Ex- 
ecutrix and Reſiduary Legatee, and ſhe married a ſecond Husband 
and died; and he took out Adminiſtration de boni uon, with Will 
annexed; (his Wife being Reſiduary Legatee) and upon a Suggeſtion 
of Inſolvency, the Court decreed him to give Security to pay the 
Legacy when it ſhould become payable. Mich. 1691. between Rows 
and Noble, 2 Vern. 249. | 

23. If an Executor or Adminiſtrator receives in Money, which 
was ſecured to the Teſtator,. and he lends it out again, and re- 
ccives Intereſt for it, yet he mall not be accountable for the In- 
tereſt; for he lends it out at his own Peril; and there is no Diffe- 
rence when the Debtor voluntary pays in the Debt, and when he is 
compelled to it: Decreed Hill. 31 Car. 2. between Groſvenor and 
Cartright, 2 Chanc. Ca. 21. 2 Vern. 197. F. C. cited, and ſaid to 
have been adjudged otherwiſe by my Lord Chancellor, but reverſed 
in the Houſe of Lords. 2 Chan. Ca. 35. S. P. decreed. Vid. i Fern. 
197. cont. and there held by my Lord Chancellor to be reaſonable, 
that Executors in all Caſes ſhould anſwer Intereſt, if they had uſed 
the Money in Trade, or received any Intereſt for it; and that the 

4 | F Objection 
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Objection of the Executors being anſwerable for the Money, if it 
ſhould miſcarry or be loſt, was of little Force now, becauſe a Man 
may inſure his Money for one per Cent. and therefore decrecd the 
Executor liable, unleſs he made Oath that he kept the Money by 
him. 2 Chan. Ca. 15 2. S. C. that an Executor or 'Truſtee, tho' not 
impowered or directed to place out Money at Intereſt, yet if he 
makes Intereſt, he ſhall be accountable for it: Decreed 2 Fern. 
"1 In this Caſe a Difference was taken by my Lord Chancel- 
lor ; that if an Exccutor or Truſtee of Money places it out in the 
Funds, or on other Security, whereby he gains conſiderably, that he 
ſhall have the whole Benefit thereof to himſelf, in reſpe& of the 
Hazard he run of being a Conſiderable Loſer thereby, which he muſt 
have born: But if ſuch Executor or Truſtee were an inſolvent Per— 
ſon at the Time of placing out ſuch Truſt Money, there the Ceſſui 
que Truſt ſhall have the whole Benefit gained thereby, as he only 
would have born the Loſs thereof, if any had happened; the 'Tru- 
ſtee or Executor, by reaſon of his Inſolvency being incapable there- 
of, and conſequently running no Hazard at all. Mich. 1718. be- 
_ tween Bromfield and J/ytherley. - | 

25. 4. made his Will, and gave ſeveral Legacies, and made B. 
his Kinſman Executor and Reſiduary Legatce ; great Part of his 
Eſtate conſiſted in Eaſt-India Stock, and he by his Will directed his 
Executor to turn his Eſtate into Money, as ſoon as conveniently 
might be; Eaſt-India Stock bore then a good Price, and ſeveral of 
the Legatees called for their Legacies; and the Executor taking the 
Eſtate to be ſufficient to pay all, gave them Bonds for their Lega- 
cies, but kept the Stock ſo long, till it fell ſo low, that he had not 
Aſſets to pay the Legacies; and the Executor brought his Bill to 
have thoſe, to whom he had given Bonds for their Legacies, abate ; 
and that thoſe that were unpaid might take their Legacies in Pro- 
portion, at the Rate the Stock was then at; but my Lord Keeper 
would not give him any Relief againſt thoſe that had Bonds; and 
as to the others, he was to anſwer for the Stock at the Value it was 
of at the End of the Year, after the Teſtator's Death. Hill. 1702. 
KReylinge's Caſe. 

26. An Executor loſt a Bond due to the Teſtator, which was 
urged, in Behalf of a Bond-Creditor, he ſhould ſtand charged with, 
and make good the Debt to the Teſtator's Eſtate ; and for the Ex- 
ecutor it being inſiſted, that a Bond is not Aſſets at Law, but a Cre- 
ditor muſt expect until the Money due upon it be recovered; nor is 
the Loſs of a Bond a Devaſtavit at Law, and it would be hard to 
make the Executor anſwer it out of his own Eſtate, in Caſe the 
Obligor was inſolvent (as in this Caſe he was) eſpecially in Equity ; 
and the rather, for that the Loſing of the Bond did not loſe the 
Debt, but might be recovered in Equity; and the Executor had al- 


ready brought a Bill againſt the Obligor for that Purpoſe; and the 


Court inclined to charge the Defendant with the Debt, but for 
the Preſent only directed, that the Executor ſhould proſecute the 
Suit brought by him againſt the Obligor, with Effect, in order to 
recover the Money due on the Bond that was loſt, and reſpited the 
Judgment obtained by the Bond-Creditor in the mean Time, 2 T. 
299, 


249, If 
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27. If an Adminiſtrator brings 'Trover for Goods, and recovers, 
and takes Part in Hand, and accepts a Covenant for Satisfaction of 
the Reſidue, and the Debtor afterwards fails, this is a Devaſtarir 
in the Executor. Between Norden and Levet, cited by my Lord 
Chancellor, to be adjudged in B. R. and affirmed on a Writ of Fr: 
ror in the Houſe of Lords. 1 Yern. 474. | 2 
_q 28. An Heir at Law being ſued paid a Bond- Debt of his Ance- 
Nor's, in which he was bound, and afterwards brought his Bill againſt 
the Executor, to be reimburſed out of the Perſonal Aſſets; the Ex- 
ccutor delivered up a Bond of the Teſtator's, and took another Bond 
from the Obligor, in which J. S. was bound as Surety with him; 
tho' it was admited, that at Law this did charge the Executor as 4 
Converſion and Receipt of ſo much of the Teſtator's Eſtate; yet as 
the Security was intended to be bettered by it, and as the Heir at 
Law was Plaintiff, the Court decrecd, that the Executor ſhould 
not be chargeable, but that he ſhould aſſign a Security to the Heir, 
1 Chan. Ca. 74. | 

29. A. purchaſed a Leaſchold Eſtate of an Executor, who had 
waſted a great Part of the Aſſets, having Notice, that there was a 
Bond-Creditor of the 'Teſtator's, whoſe Debt was 100 J. unſatisfied, 
and out of the Purchaſe-Money he had an Allowance of a Debt 
of 200 l. due to him from the Teſtator, and a Debt of 550 J. due 
to him from the Exccutor himſelf; the Remainder being 150 /, 
he paid the Exccutor on a Bill brought by a Bond-Creditor, to 
have Satisfaction for his Debts out of the Leaſchold Eſtate, being 
Part of the Teſtator's Aſſets; tho' for the Defendant it was inſiſted, 
that an Executor may ſell, and with the Money, when he has it, 
pay his own Debts: And for the ſame Reaſon he may, upon Sale, 
diſcount and allow the Purchaſer the Debt he owes him; and the ra- 
ther in this Caſe, becauſe he paid 150 J. in Money, with which the 
Executor might have paid the Plaintiff's Debt ; yet it was decreed 
by the Maſter of the Rolls, and confirmed by my Lord Chancellor 
for the Plaintiff; ſaying that the Defendant was a Party, and con- 
ſenting to, and contriving a Devaſtavit, Mich. 1708. between 
Crane and Drake, 2 Vern. 616. 

30. After a Suit commenced in Equity, an Executor ſhall not 
be allowed any voluntary Payments. Mill. 1685. between Bright 
and Woodward, 1 Vern. 369. per Curiam. 2 Chan. Ca. 201. S. P. 
per Ciriam. | | _ 

31, So where an Executor confeſſed a Judgment, pending a Bill 
in Equity, and the Court held that it ſhould not be allowed upon 
an Account of Aſſets. Paſch. 1687. between Surrey and Smalley, 
2 Vern. 457. 2 Vern. 62. S. P. per Curiam ; but if he is ſued at 
Law by one Bond-Creditor, pending a Suit againſt him in Equity 
by another, he may confeſs Judgment to the Bond-Creditor, who 
ſucs him at Law. 2 Fern. 299, 300. | 
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1. Purchaſed Lands in his own Name, and took an Aſſignment 2 95 

1 of a Mortgage Term for Years in the Name of two Truſtees, 
and died, leaving his Wife Exccutrix ; and the Plaintiff, his Heir at 
Law, brought a Bill to have the Term aſſigned to him, for that 
it was to attend the Inheritance; which was decreed accordingly; 
altho' it was inſiſted upon, in Bchalf of the Executrix, that it was a 
Term in Groſs ; and that there being no Mention in the Aſſign- 
ment that it ſhould attend the Inheritance, it ſhould be Aſſets, 
and enjoyed as a Chattel. Hill. 1680. between Tiffin and Tiff, 

2 Fern. 1, 2. but ©, if there was any Want of Aſſets. 

2. For where a Man took an Aſſignment of a Term in a 'Tru- 
ſtce's Name, and the Inheritance in his own Name, it was held, 
that tho' by Conſtruction in Equity the Term is attendant upon 
the Inheritance; yet it ſhall be Aſſets for Payment of Debts, as 
well as a Term in a Man's own Name is Aſſets at Law; but with 
this Difference, that the Heir ſhall have the Benefit of the Surplus 
of Truſt of a 'Verm, and not the Executor, after Debts paid; 
but if a Term be expreſly declared by Deed to be attendant on 
the Inheritance, then ſuch a Term ſhall not be made Aſſets in E- 
quity; but the Reporter ſays, this Point was not directly in the Caſe, 
but came in by Way of Argument only. Mich. 1683. between Chap- 
man and Bond. 1 Vern. 188, 189. vide 1 Fern. 104; that ſuch a 
Term ſhall be Aſſets to pay Debts, tho' not ſubject to the Cuſtom 
of London. 2 Chan. Ca. 152. 8. P. per Curiam, and a Note added 
by the Reporter, that it was contrary to former Reſolutions. 

3. But where A, ſeiſed in Fee, in Conſideration of a Marriage- 
Portion, demiſed certain Lands for ninety-nine Years to B. and C. 
under the Rent of a Pepper-Corn, upon 'Truſt that they ſhould 
redemiſe them in the following Manner, vi. to 4. for ninety-nine 
Tears and eleven Months, if he ſhould live fo long, reſerving the 
Rent of a Pepper-Corn only during the Life of 4. and after his 
Dcceaſe, a Rent of 1500 J. per Ann. during the Life of his Wife, 
as a Jointure for her; and after her Death a Pepper-Corn for the 
Reſidue of the Term ; B. and C. redemiſed accordingly ; 4. died 
indebted 9000 J. by Bond-Debts, and 18000 J. by Simple Contract, 

and left not above 6000 J. Perſonal Eſtate; on a Bill brought by 

the Creditors, to have this Term made Aſſets, it was held by 
three Judges, the Maſter of the Rolls, and my Lord Chancellor, 
that this Term being raiſed for a particular Purpoſe, could not be 
liable to any other Debts than the Inheritance was; and deereed 
accordingly. Paſch. 1688. between Baden & a and the Counteſs 
Dowager of Pembroke, 2 Vern. 52, 5 335. 

4. By the Statute of Frauds and Perjuries, the 'Fruſt of an In _ 
heritance is made (Y). Aſſets at Law, but the 'Truſt of a Term is (b). What 
not; and by a Clauſe in the Statute, when Judgment is obtained ill be le- 
againſt the Teſtator, the Sherift may take the 'Cruſt-Eſtats into Ex- S djtabls * 

ecution. 2 Fern. 248. 1 F 
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5. If 4. purchaſes a Walk in a Chaſe, and takes the Patent to 
himſelf and his Wife, and J. S. during their Lives and the Life of 
the Survivor, and the Husband dies indebted, yet the Wife ſhall 
have the Benefit of the Patent during her Life, tho' 4. had not left 
Aﬀets to pay his Debts; but after her Death, J. S. muſt be a 
Truſtee for the Executor: Decreed. 2 Fern. 67. 

6. J. S. on the Sale of Lands takes a Bond from the Purchaſer, 
to pay any Sum or Sums of Money not exceeding 5000. as he 
ſhould by Will appoint; and 7. S. by Will diſtributes it, and ap. 

oints Payment of it to ſeveral of his Relations; the Bill was 
Ronde by the Creditors of J. S. for Satisfaction out of Aſſets; 
and (inter alia) to have the 500 J. applied towards Payment of 
their Debts; and the Court held, that F. S. having Power to dif. 
poſe of the 500 J. it muſt be looked upon as Part of his Eſtate; 
and decreed it to be Aſſets liable to the Plaintiffs Debts. Trin, 
1694. between Thompſon and Towne, 2 Fern. 319. 

7. So where J. by Marriage-Settlement having a Power to charge 
an Eſtate with any Sum not exceeding 3000 J. for ſuch Purpoſes as 
he thought fit, by Decd appointed the 3000 J. as a Collateral Secu- 
rity, for quiet Enjoyment of an Eſtate he had ſold; and if no In- 
cumbrance did appear, the Appointment was to be void, and by 
Will deviſed the 3000 J. to his Daughter; and upon a Bill brought 
by the Creditors of 4. the 3000]. was decreed to be applied to 
the Payment of his Debts. 2 Fern. 465. 

8. If 4. ſciſed of a Leaſehold Eſtate to him and his Heirs for three 
Lives, ſettles it on his Daughter and her Husband for their Lives, 
Remainder to the Uſe of his own Executors and Adminiſtrators ; 
and the Daughter and her Husband die, and A. dies indebted by 
Simple Contract, having deviſed this Eſtate to his Wife ; the Uſe of 
this Eſtate being limited to the Executors and Adminiſtrators of 
A. makes it Pcrſonal Eſtate in A. and being Perſonal Eſtate, A. 

cannot deviſe it exempt from his Debts, though due but by Simple 
Contract: Decreed. 2 Fern. 719. Vide 1 Fern. 234. 


(C) Where upon the Death of one of the Ex⸗ 
ecuto2s, the Surplus of the Perſonal Eſtare, 
after Debts and Legacies paid, ſhall ſurvive 
to the other. 


1. IF a Man makes Y. and C. Executors, and deviſeth to them re- 
1 {iduum bonorum, &c. after Debts and Legacies paid; and after 
% 2. For B. dies, the Surpluſage ſhall (a) not ſurvive, for it ſhall be ſup- 


the Reſolu- | . . k i 
rnc Nine poſed, that the Teſtator intended an equal Share to his Executors; 


have been o- and decreed for the Adminiſtrator of PB. accordingly, but much to 


- nt in the Diſſatisfaction of the Bar; for where the Intention is ſecret, and 
ir Pere well not declared, it muſt give Way to the legal Intent. Mich. 26 Car, 
ſettled, that between Cox and Ouantock, 1 Chan. Ca. 238. 

the Survivor i | | 
ſhall have the whole by Law; as where a Man deviſcd Goods to 4. and B. and the Executor aſſented 
to the Legacy; and A. died, and his Executor ſued in the Spiritual Court for 4.“ Share, there beirg 
no Survivorſhip in ſuch Cale, by the Eccleſiaſtical Law; whereupon B. ſued a Prohibition, and ce- 
clared; and upon Demurrer and Argument it was adjudged the Prohibition ſhould ſtand ; for by the 
Aſſent of the Executor, the Intereſt was veſted in the Legatees, and became a Chattel in them, gover- 
nable by the Rules of the Common Law. Mich, 29 Car. 2. between Baſtard and Stukely, 3 Lev. 2c9- 
Vide 1 Lev. 164. 2 Jon. 161, 130. | . | | 
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2. A Man having deviſed the Surplus of his Eſtate, after his 
Debts paid, to 4. and B. A. died; and it was adjudged in the De- 
legates, and decreed by the Lord North, and confirmed by Fef- 
feries Lord Chancellor, that this was a Joint Deviſe, and ſhould 
ſurvive to B. and the Lord Chancellor's Opinion was, that if 4. and 
B. had been made (a) Exccutors, and A. had poſſeſſed a Moiety () That it 
of the Goods, and died, it would have been all one. Mich. 1687. 1 
between Lady Shore and Billingsley, 1 Vern. 482. Executor, 


0 vide 2 Chan. 
Ca. 64. Draper's Caſe reſolved; S. P. reſolved between Cox and Quantock, 1 Chan. Ca. 238. 


3. So where a Man deviſed all the Reſt and Reſidue of his Goods, 
Chattels and Perſonal Eſtate, to two Perſons, their Exccutors and 
Adminiſtrators, and one of them died; and it was, on a Bill brought 
by his Executor againſt the ſurviving Deviſee, held, that the Survi- 
vor ſhould take the whole to his own Uſe, and ſhould not be a 
'Truſtce, as to a Moiety, for the Repreſentatives of him who is dead; 
and that they were to be conſidered as Jointenants, where Survivot- 
ſhip takes Place, as well in Caſes of Chattels, as in Caſes of In- 
heritance. Trin. 1729. between Cray and J/7illis at the Rolls. 

4. A. made his Will, and after ſeveral Legacies, gave and deviſed 
all the Reſt and Reſidue, and Remainder of his Perſonal Eſtate to 
three Perſons, whom he made his Executors; one of them died in 
the Life-time of the Teſtator ; and the only Queſtion was, whe- 
ther the two ſurviving Executors ſhould have the Whole, or whe- 
ther the third Part ſhould be diſtributed according to the Statute 
amongſt the next of Kin; and the Maſter of the Rolls, on Time 
taken to conſider of the Caſe, and citing moſt of the Authorities, 
both out of the Civil and Common Law, was of Opinion, and 
decreed accordingly, that the two ſurviving Executors ſhould take 
the Whole. Trin. 1730. between Hunt and Berkley, at the Rolls. 


(D) When the Surplus of the Perſonal Eſtate 
belongs to the Executoz, oz He is to be a 
Truſtee fo2 the next of Kin to the Teſtatoz, 


1. J By Will deviſed particular Legacies to his Children and 

* Grandchildren, and 10 J. a- piece to A. and B. whom he made 
Exccutors, for their Care; the Surplus of the Perſonal Eſtate being 
50004, and upwards; the Queſtion was, whether the Surplus ſhould 
be a Truſt for the Children, or go to the Executors; and it was de- | 
creed (b) a Truſt for the Children. Mich. 1687. between Fofter and G) Since this 


Munt, 1 Vern. 473. per Fefferies Lord Chancellor. 2 Vern. 648. vos _—_ 
S. C. cited, and ſaid to be affirmed in the Houſe of Lords. Variety of 


Reſolutions, 
both in Chancery and the Houſe of Lords on this Head; notwithſtanding which, this Matter ſeems as 


undetermined as any in Equity; for tho' the Law caſts the whole Perſonal Eſtate on the Executor ; 
yet as the Intention of the Teſtator is chiefly to be regarded in a Will, if it appears by a ſtrong 
and neceſſary Implication, that the Executor was not to have it to his own Uſe, Equity will decree 
him a Truſtee for the next of Kin to the Teſtator; and therefore ir ſeems agreed, that if Strangers, 
or diſtant Relations are made Executors, and Legacies are given them for their Care and Trouble, 
that they ſhall not have the Surplus; but where the Executors are as nearly related, as thoſe who 


claim as next of Kin, and they have had all Legacics given them, tho' perhaps ſome of them greater, 


and ſome of them leſs, great Doubt has been; in which Inſtances it has (as appears by the Caſes) 
been determined according to the Intention of the Teſtator, collected not only from the Words of the 
Will, bur likewiſe from collateral Proof of Teſtator's greater Kindneſs, &#c. which upon theſe Occa- 


ſions has been admitted ſometimes for the Executor, and ſometimes for the next a-kin. 
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2. J. by Will gave ſeveral Legacies therein ſpecified; to all her 
next of Kin by Name; and likewiſe gave particular Legacies to M. 
and P. two diſſenting Miniſters, and made them her Executors, but 
did not make ay expreſs Diſpoſition of the Surplus of the Perſonal 
Eſtate; and ithę Exc cutors were obliged to account and diſtribute 
the Surplus amongft the next of Kin to the Teſtator. Mich. 1698, 
between Bayley and Powell, 2 Fern. 361. decreed. 

3. So where 4. made B. his Executor, and gave him 204. for 
Mourning, and B. not being of Kin to the Teſtator, the Surplus of 
the Perſonal Eſtate was decreed to be diſtributed. Paſch. 7 Ann, 
between Cook and IValker, 2 Fern. 676. F. C. cited. 

4. So where 4. gave 100. Legacy, and the Intereſt of 300 J. to 
his Wife for her Life, and made her and B. and C. Executors, and 
gave to B. 20. for Mourning; and the Surplus was decrced to be 
an Trin. 7 Ann. between Durell and Bennet, 2 Fern. 
677. Cited. 
| 65 A. made his Will to the Effect following, I diſpoſe of my E- 
ſtate after-mentioned, and what elſe I have in the World, in Mau- 
ner and Form following, and then gives ſeveral Legacies to his 
Relations, amounting to near the Value of his Eſtate (as appeared 
by a Calculation of his own Hand-writing by him about that 
Time made) and made B. and C. Executors, and gave them 20 /, 
and intreated them to take the Trouble of getting in his Eſtate; 
the Teſtator lived ten Years after, and acquired an additional E- 
ſtate, and died, not having altered, nor new publiſhed his Will; 
and on a Bill brought by the next of Kin againſt the Surviving Ex- 
ecutor, it was decreed, that the ſurviving Executor was but an 
Executor in Truſt, and that the new acquired Eſtate ſhould go to 
the Legatces in Proportion to their Legacics. Trin. 1690. between 
Cordell and Noden, 2 Vern. 148. Decreed by the Lords Commiſ- 
fioners, and Rawlinſon reſted much on the Words, I diſpoſe of my 
Eſtate after-mentioned, and what elſe T have in the World, &c. 

6. So where one made his Will, and his Wife Executrix, and 
lived twenty Years after the Will, and acquired an Eſtate; and the 
Surplus was decreed to be diſtributed. 13 V. z. between Vard and 
Lane, 2 Vern. 677. cited to be adjudged. n 

7. A. deviſed Lands to be ſold for Payment of his Debts, and 
wills, that the Surplus ſhall be deemed Part of his Perſonal Eſtate, 
and go to his Exccutors, and gives to his Executors 1001. a- piece 
as a Legacy ; and the Queſtion was, whether the Executors ſhould 
have the Surplus to their own Uſe, or ſhould diſtribute according to 
the Statute of Diſtributions. For the Executors it was inſiſted, that 
the Surplus ſhould be Part of his Perſonal Eſtate, and go to them, 
and that he meant it them to their own Uſe ; and his giving them 
a Legacy of 100/. a-piece, cannot alter the Caſe, for the Surplus 
perhaps might be nothing; and therefore he gave them the 1 004, that 
they might at all Events be ſure of ſomething, and not to exclude 
them of the Benefit of the Surplus; and this being a Deviſe of the 
Surplus after Debts and Legacies paid, cannot be a Tyuſt in them, 
for then all their Truſt is performed, when Debts and Legacies are 
paid. On the other Side it was ſaid, that the Words in the Will, that 
the Surplus ſhould be Part of his Perſonal Eſtate (and go to his Ex- 
ecutors) were only intended to exclude the Heir, who elſe would 
have had it, and not to give any greater Intereſt to his * 
4 | | than 
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than they would have had otbetwild and of the ſame Opinion was 


my Lord Chancellor; and decreed accordingly. Hill. 1697. between 
the Lord Hriſtol and Hungerford. f 3: 91 | 

8. But where a Man deviſed his Library of Books to A. (except 
ten Books, ſuch as his Wife ſhould chuſe, as Plays, Romances, Ser- 
mons, but not Law-Books) and made her Executrix; and it was 
held by my Lord —_— that ſhe ſhould not by this Deviſe be ex- 
cluded from the Benefit of the Surplus of the Perſonal Eſtate, Trim. 
1704. between Griffth and Rogers decreed. 

9. So where one not of Kin, but a Stranger, was made Execu- 
tor, and had conſiderable Legacies given him ; although it was de- 
creed by Sir Peter King, in the Mayor's Court, in Favour of the 
'Teſtator's two Brother's, that the Surplus ſhould be diſtributed; yet 
upon Appeal to the' Houſe of Peers, that Decree was reverſed ; not 
barely as it ſtood upon the Will, but that Parol Proof ought to be 
received in Favour of the Executor's Title, conſiſtent with the Will; 
and the Proof being full as to the 'Teſtator's frequent Declarations, 
that his Executor, though a Stranger, ſhould have the Surplus; it 
was decreed accordingly. Between Littlebury and Buckley, S. P. 
decreed on the parol Proof, between the Lady Grandill and the 
Dutcheſs of Beauford, 2 Fern. 648. and affirmed in the Houſe of 
Lords. Vide Title Evidence, Letter (C). 

10. A. poſſeſſed of a long Term for Years, by Will deviſed it to 
his Wife for Life, and after her Death to the Child ſhe was then en- 
ſeint with; and if ſuch Child died before it came to twenty-one, then 
he deviſed one third Part of the ſame 'Term to his Wife, her Execu- 
tors and Adminiſtrators, and the other two Thirds to other Perſons, 
and made his Wife Executrix of his Will, and died; and the Bill was 
brought againſt her by the next of Kin to the Teſtator, to have an 
Account and Diſtribution of the Surplus of his Perſonal Eſtate not 
deviſed by the Will; and two Queſtions were made: 1½, Whether 
the Deviſe to the Wife of one third Part of the 'Term was good, be- 
cauſe it happened ſhe was not then enſeint at all; and fo the Con- 
tingency, upon which the Deviſe to her was to take Place, never 
happened; the other Queſtion was, whether this Term, being Part 
of the Perſonal Eſtate, and expreſly deviſed to her for Life, with 
ſuch other contingent Intereſt on the Death of the ſuppoſed enſeiut 


Child before twenty-one, ſhould ſhut her out from the Surplus of 


the Perſonal Eſtate, which belonged to her as Executrix, and ſo 
the Surplus go in a Courſe of Adminiſtration, to be diſtributed a- 
mongſt the Plaintiffs, as next of Kin. As to the firſt Point, my Lord 
Keeper delivered his Opinion, that tho' the Wife was not erſeint 
at the Time of the Will, yet the Deviſe to her of ſuch third Part 
of the Term was good; and as to the other Point diſmiſs'd the 
Plaintiff's Bill, and ſo let in the Executrix to the Surplus of the 
Perſonal Eſtate, notwithſtanding the Deviſe to her of Part, as aforc- 
ſaid. Mich. 1711. between Jones and Weſtcomb. 
11. 4. was Executrix of . her former Husband, and after married 
C. who, by his Will in 1686, deviſed to his Wife the Plate and Goods 
ſhe brought him in Marriage, and two Silver Salvers, in Licu of 
Plate that had been changed away, and made her Exccutrix, and 
died, leaving a Daughter by a former Wife, and his Wife eſeint of 
a Daughter; and there being no Deviſe of the Surplus of the Perſo- 
nal Eſtate, the Queſtion was, whether ſhe ſhould take it as Execu- 
R rr | trix 
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trix to her own Uſe, or liable to Diſtribution; and my Lord Kreper 
decreed the Surplus to the Wife, as well for that this Will was made 
before the Caſe of Foſter and Munt, as alſo for that in this Caſe 
nothing is deviſed to the Wife, but what was her own before; and 


as ſhe was Execytrix to her former Husband ; but principally, be- 


cauſe where a Wife is made Executrix, it is to be preſumed ſhe was 
not made ſo to have barely an Office of Trouble but of Benefit, to 
take the Surplus. Hill. 1711. between Ball and Smith, 2 Vern. 675. 

12, The Plaintiff married one Mrs. Allem, Siſter to Miliam Allen, 
who being poſſeſſed of a Perſonal Eſtate to the Value of about 
2000 l. and being taken ill makes his Will in Writing the very Day 
beforo his Death, and thereby deviſes ſeveral Legacies to his Rela- 
tions, and amongſt the Reſt, gives the Plaintiff his Siſter about 
oo i. and gives 70 l. to Mr. Serle and his Wife, and their four 
Children, to buy them Mourning; and gives to his dear and moſt 


eſteemed Friend, Mrs. Sarah Serle (one of the Daughters of Mr, 


Serle, to whom he had made his Addreſſes in Way of Marriage) 
5001, and gives his Horſe and Furniture to one of the Defendants, by 
his Chriſtian Name and Surname, and his Cloaths to be difpoſed of 
by his Exccutors; and then concludes, as to the 7000. I am intitled 
to in the South-Sea Company, and the Reſt of my Perſonal Eftate, I 
will, that the ſame ſhould be fold for Payment of my Debts and 
Legacies, and I make Mr. John and Mr. Thomas Serle my Execu- 
tors, and dies; the Executors were two of the Children of Mr. Kle, 
and intitled to their Proportion of the 70 l. deviſed for Mourning, 
and one of them to the Horſe and Furniture ; but were no Ways rc- 
latcd to the Teſtator. T'he Surplus of the Perſonal Eſtate came to 
about 6ool. and this Bill was brought againſt the Defendants the 
Executors to have an Account thereof ; and that it might be paid 
to the Plaintiff, whoſe Wite was the only Sifter and next of Kin to 


the Teſtator. And for the Plaintiffs it was inſiſted, that the Execu- 


tors were meer Strangers, no Ways related to the Teſtotor, and that 
they had particular Legacies left them for Mourning out of the 701. 
and one of them had a Horſe and Furniture expreſly deviſed to him; 
and therefore it was not reaſonable that they ſhould go away with 
the Surplus of the Perſonal Eſtate, On the other Side it was inſiſted, 
that the Defendants being Executors, they repreſented the Teſtator ; 
that they ſtood in his Place, and were intitled to whatever he left 
undiſpoſed of; that this was the antient Law for many Ages, and 
therefore the legal "Title being in them, they ought not to bedefeated 
of it, without a manifeſt Intention of the T i fois tothe contrary; that 
here appeared no ſuch Intent in the Will, for they are not named, 


— cither by the Chriſtian Name or Surname, or ſo much as by the 


Name of their Office. till the very Cloſe of the Will ; nay, it was in 


Proof, that the Teſtator did not ſo much as conſider whom he 


ſhould make his Executors, till he had diſpoſed of all the Legacies; 
that the giving one of them his Horſe and Furniture, was only to 
exclude the other, who, by being Executor with him, would have 
been equally intitled to it, and could not be conſtrued a Legacy to 
ſhut them out of the Surplus, ſince it rather regarded the other Ex- 
ecutor than the Plaintiff, the next of Kin; that they had it fully in 
Proof, that the Teſtator being asked, whether he would not give his 
Siſter more? anſwered he would not; that being asked, who ſhould 
have the Surplus, or what ſhould become of the Surplus? he 115 
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ris Wil ſhould and a5 was, and that he had e very great R. 


gard for the Defendants Family, and was to have maryed their Si- 
iter ; that theſe Proofs being in Aſfirmance of the Diſpoſition which 
the Law made to the Executors might be read and that ſeveral 
Reſolutions, ſince the Caſe of Foſter and Munt, had pared away 


the Authority of that Caſe, and thereforo prayed that the Bill 


may be diſmifled, My Lord Chancellor was clearly of Opinion, 
that the Proofs being in Affirmance of the Diſpoſition, ought to be 
read, and faid, that they were ſo full as to make an End of this 
Caſe ; that without a ſtrong and violent Implication, the Executors 
ought not to be defeated of the Reſduum; that here was no ſuch 
Implication in this Will, but rather the contrary; that to make 
Senſe of the laſt Clauſe, it muſt be conſtrued as a Deviſe of the 
Sout h- Sea Stock, and the Reſt of bis Perſonal Eſtate, to his Ex- 
ecutors; for it 3 follows, and I make John and Thomas 
Serle my Executors, which could have no Relation to the Direc- 
tion for Sale, unleſs by giving them the Surplus which ſhould a- 
riſe by Sale; and as there appeared no ſtrong or violent Implica- 
tion to induce any other Conſtruction, he could not give into fo 
great a Change of the Law, but muſt decree for the Executors ; 
and accordingly did ſo. Hill. 1716. between (Y) Batchelor and Serle. 


(E) Ok Remedies by one Exetutoz againſt an⸗ 


other, and How far the one ſhall be anſwer⸗ 
able fo2 the other, 


1. IF two Executors make Partition of the Specialties, &c. of the 
Feſtator, and after one of them releaſes an Obligation, which 
by the Partition belonged to the other; tho' the Debtor had No- 
tice of the Partition, yet the other Exccutor ſhall not he relieved 
in Equity, unleſs the Releaſe was procured by Frand, or without 
a full Satisfaction; the Debtor muſt then ſatisfy the Overplus. Moor 
620. but vide Hard. 168. and 9, whether he has not Remedy a- 
gainſt the Executor. | 
2, A. made B. and C. Men of goad Credit his Executors ; C. be- 
ing a Banker received all the Money, but B. joined with him in 
the Receipts, taking his Note, to ſhew that he received not the 
Money; and per Harcourt Lord Chancellor, if two Truſtces join 
in a Receipt, and one receives the Money, he only who receives 


ſhall be liable: If there be two Executors, and they join in a 
Receipt, and one only receives the Money; as to Creditors, who 


are to have the utmoſt Benefit of the Law, each is liable for the 
Whole, tho' one Executor alone might give a Diſcharge, and the 
Joining of the other was unneceſlary ; but as to Legatees and 
thoſe claiming Diſtribution, who have no Remedy but in Equity, 
the Receipt of one Exccutor ſhall not charge the other; for the 
Joining in the Receipt is only Matter of Form, the ſubſtantial Part 
is the actual Receiving ; and this only is regarded in Conſcience. 
Mich. 12 Ann. between Churchill and Hobſon, 1 Salk. 318. 

3. But where one made two Executors, and deviſcd all his Eſtate 
to his Wife for Life, and after to be equally devided amongſt the 
Plaintiffs, who brought their Bill 3 the Exceutors for an Ac- 
count; 
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count ; and the Defendants, by Anſwer, charge themſelves jointly, 
and diſcharge themſelves jointly ; and inter alia charge themſelves 
with two Notes for 200 l. Eaft-India Stock, and afterwards, pend- 
ing the Suit, ſold the ſaid Eaſt-India Stock, and joined in the Tranſ. 
fer of it; but whether any Acquittance were giveri for the Purchaſe. 
money did not appear: Cox, one of the Executors, becomes inſol- 
vent; and if Pitt, the other, ſhould be charged with the whole 
Purchaſe- money, or only a Moiety, was the Queſtion. Pitt, on Exa- 
mination after the Hearing, having ſworn he was perſuaded by Cox 
to join in the Sale, but received only a Moiety of the Money; and 
it was deereed by the Maſter of the Rolli, and affirmed by my Lord 
Keeper, that he ſhould be charged with the Whole, notwithſtanding 
the Caſes of Heaton and Marriott, and Fellows and Owen ; for they 
were Truſtees of a Real Eſtate, where there was a Neceſſity for 
both to join; but theſe were Executors, where no ſuch Neceſſity was; 
for one Executor might have ſold without the other ; beſides, this was 
done pendente lite, and no Application made to this Court; and there 
is nothing to diſcharge Pitt, but his own Examination. Hill. 1708. 
between Murrell and Cox and Pitt, 2 Feru. 570. F. C. 


(E) Of Adminiſtration, to whom to be granted, 
who are intitled to a Diſtribution, and in 
what P2opoztton ; and here of bzinging into 
Hotchpot. Ed RD 


1. FF an Inteſtate dies before the Year 1670. yet Adminiſtration 


(a) By the .. being granted after the Making of the (a) Statute, his Per- 
. . o. ſonal Eſtate is liable to a Diſtribution. Mich. 1709. between 
All Ordins- Brice and Mhiteing, 2 Fern. 642. 

ries and Ec- 

cleſiaſtical Judges, upon granting Adminiftration, muſt take Bond of the Adminiſtrator, with two or 
more Sureties, with Condition, that the Adminiſtrator ſhall wake a true and perfe& Inventory of all 
the Goods and Chattels of the Deceaſed, and exhibit it into the Regiſtry of the Ordinary's Court by 
ſuch a Day, and to adminiſter according to Law, and to make a true and juſt Account thereof, and to 
make Diſtribution as followeth, viz. one Third to the Wife of the Inteſtate, the Reſidue amongſt his 
Children, and ſuch as legally repreſent them, if any are dead, other than ſuch Children who ſhall 
have any Eſtate by Settlement of the Inteſtate in his Life-rime, equal to the other Shares; but thoſe 
Children who have been advanced by Settlements or Portions by the Inteſtate, not equal to the other 
Shares, ſhall have ſo much of the Surplus as will make all equal; and the Heir at Law ſhall have an 
equal Share in the Diſtribution with the other Children, without any Conſideration of what he had by 
Deſcent or otherwiſe, from the Inteſtate. If there are no Children, nor legal Repreſentatives of them, 
in ſuch Caſe, one Moiety ſhall be allotted ro the Wife, the Refidue equally to the next of Kin of the 
Inteſtate, in an equal Degree, and thoſe who legally repreſent them; there ſhall be no Repreſentation 
amongſt Collaterals, after Brothers and Sifters Children; and if there is no Wife, then all ſhall be di- 
ſtributed amongſt the Children; and if no Child, then to the next of Kin to the Inteſtate, in an equal 
Degree, and their Repreſentatives; no Diſtribution ſhall be made till a Year after the Inteſtate's Death; 
and every one to whom any Share ſhall be allotted, ſhall give Bond, with Sureties in the Spiritual Court, 
that if Debts ſhould afrerwards appear, to refund his ratable Part thereof, and of the Charges of the 
Adminiſtration. By the 29 Car. 2. cap. 3. the above AQ ſhall not extend to the Eſtates of Feme Coverts 
that die inteſtate, but that their Husbands ſhall have Adminiſtration of their Perſonal Eſtates, as be- 
fore the Making of the AQ; and the Husbands are not compellable to make Diſtribution of their Per- 
ſonal Eſtates. By the 1 Fac. 2. cap. 17. No Adminiſtrator ſhall be cited to render an Account of the 
Perſonal Eſtate of the Inteſtate, otherwiſe than by Inventory, unleſs it be at the Inftance of ſome per- 
ſon, in Behalf of a Minor, or of one having a Demand out of ſuch Perſonal Eſtate, as Creditor, or 
next of Kin. If after the Death of the Father, any of his Children ſhall die inteſtate, without Wife 
or Children, in the Life of the Mother, every Brother and Siſter, and the Repreſentatives of them, ſhall 
have an equal Share with the Mother; ſuch Part of any Inteſtare's Eſtate within the City of Londen 
or Province of York, as any Adminiſtrator hath by Virtue only of being Adminiſtrator, ſhall be ſub- 
py to Diſtribution, as in other Caſes; and the Cuſtom obſerved therein ſhall not be ſubje ct to ex- 
rend to it. e | 
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2. If Adminiſtration is granted to two, and one dies, yet the Ad- 
miniſtration does not ccaſe; for it is not like a Letter of Attorney to 
two, where by the Death of one, the Authority ceaſes; but is rather 
an Office; and Adminiſtrators are enabled to bring Actions in their 
own Names, come in the Place of Executors, and therefore the Of- 


fice ſurvives. Mich. 1705. between Adams and Buckland, 2 Fern. 


* 


514. per Lord Keeper. 5 3 i Yo 7 9 
3. If a Man makes his Will, and his Son Executor, but makes no 


Diſpoſition of the Surplus of the Perſonal Eſtate; the Son dies with- 
out proving of the Will; the Teſtator is dead Inteſtate as to the Sur- 


plus, and the ſame ſhall be diſtributed amongſt the next of Kin of 455 z Mod: 


the Teſtator. 2 Fern. 634. 2 | 
4. On the Statute for the better ſettling of Inteſtates Eſtates; the 


Queſtion was on that Clauſe of the Statute, that there ſhould be no 


Repreſentations among Collaterals beyond Brothers and Siſters Chil- 
dren, whether to be intended of Brothers and Siſters to the Inteſtate ; 
or whether, when Diſtribution falls out amongſt Brothers and Siſters; 
though remote Relations to the Inteſtate, Repreſentation ſhall be 


admitted; and the Court held, that the Repreſentation ſhould be 


only between the Brothers and Siſters to the Inteſtate. Trin. 1691. 
between Maw and Harding, 2 Fern. 233. F. P. reſolved on a Mo- 
tion for a Prohibition in B. R. 1 Salk. 250. vid. 2 Vern. 168. S. P 
but no Reſolution. : | PRES 

5. If one dies Inteſtate, leaving a Grandmother, and Uncles and 


Aunts, the (Y) Grandmother is intitled to the Perſonal Eſtate, in () 1 Salk. 


Excluſion of the Uncles and Aunts. Trin. 1719. between Yoodrooff reflved. 


and Winkworth, held clearly per Curiam. | 

6. If there be Grandfather, Father, and Son, and the Father dies 
Inteſtate, the Son ſhall have the Adminiſtration, and not the Grand- 
father. Vid. 2 Fern. 125. 5 

7. A. had three Brothers, one died, leaving three Children, an- 
other Two, and the third Five; then A. died Inteſtate; and it was 
reſolved, that Diſtribution ſhould be per Capita, and not per Stirpes, 
and that all the Children ſhould have equal, becauſe none take by 
Way of Repreſentation, but all as next of Kin. Mich. 1695. be- 
tween Walſh and Malſb, reſolved in Canc. | 

8. A Man died Inteſtate, leaving a Brother of the whole Blood, 
and Siſter of the half Blood; and it was held that the Siſter of the 
half Blood ſhould come in for an equal Share with the Brother of 
the whole Blood. Between Sith and Tracy, 1 Mod. 209. 1 Vent. 
316. 2 Lev. 173. I Fern. 437. 2 Fern. 124. f. P. between Crooke 
and Watt. Reſolved and affirmed in the Houſe of Lords on great 
Debate. Show. P. C. 108. 2 Vent. 317. S. C. 

9. The Plaintiff's Father, on the Marriage of the Daughter of B. 
covenanted, in Caſe of a ſecond Marriage, to pay the firſt Son by 


the firſt Wife 500 J. there was a Son and ſeveral other Children of. 


the firſt Marriage; the Father died Inteſtate; and it was held, that 
the Heir muſt bring the 500 J. into Hotchpot, although in Nature of 
Purchaſer under a Marriage- Settlement. Hill. 1708. between Phi- 
ney and Phiney, 2 Vern. 638, 639. 

10, Mr. Freeman (late Chancellor of ITreland)-in the Year 1693. 
on his Marriage, entred into Articles, in Conſideration of the ſaid 
Marriage, and of 4000 J. Portion, to ſcttle ſuch an Eſtate to the 
Uſe of himſelf for Life, Reminder to his intended Wife for Life, 

. e 581 gs Remainder 
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Renitlader to the firſt and other Sons of the Marriage ſucceſſively 


in Tail Male, Remainder to 'Truſtees for 1000 Years, in Truſt to 
raiſe Portions for Daughters, in Caſe there were no Sons; that is to 


ſay, if but one ſuch Daughter, the Sum of 5000 J. and if Two, or 
more, then the Sum of 6000 J. equally between them, to be paid 
and payable at her and their reſpective Age or Ages of eighteen 
Years, or Days of Marriage, which ſhould firſt happen; and 80 J. per 
Ann. Maintenance in the mean Time, to cach Daughter, with Re- 
mainder to his own right Heirs, and gave a Bond of 10000 J. Penal- 
ty, for Performance of Covenants; the Marriage takes Effe&, and 
they had Iſſue one Daughter only, and no Son; then the Wife dies, 
and afterwards Mr. Freeman married a ſecond Wife ; and on that 
Marriage made a Settlement of this Eſtate amongſt others; but the 
ſecond Wife, or her "Truſtees, had no Notice of the Articles made 
on the firſt Marriage. Afterwards Mr. Freeman died Inteſtate, 
leaving a Son and a Daughter by his ſecond Wife, and left a Perſonal 
Eſtate to the Amount of 20000 J. and upwards, at the Time of his 
Death, which was in 1710; the Daughter by his firſt Wife, at that 
Time, was about twelve Years of Age, and ſome Time ſince inter- 
marrying with the Plaintiff, they brought their Bill to have an Ac- 
count of the Perſonal Eſtate of Mr. Freeman, and their diſtributory 
Share thereof; and the only Queſtion was, whether this 5000 J. 
ſhould not be looked upon to be ſo far an Advancement of the 
Plaintiff, the Wife, that if ſhe would have any farther Share of 


her Father's Perſonal Eſtate, they muſt bring this 5000 J. into Hotch- 


pot, upon the ſeveral Clauſes and Intent of the Statute 22 & 23 
Car. 2. for the Diſtribution of Inteſtates Eſtates. 

For the Plaintiffs it was argued, that they were intitled to a 
diſtributory Share of the Perſonal Eſtate left by the Father at the 
Time of his Death, without Regard to this 5000 J. which was no 
Advancement, either within the Words or Meaning of the Act of 
Parliament, which intended only an Advancement of Children after 
they come ia efſe, and when they were about being married or diſ- 
poſed of in the World; but this, if any, was an Advancement long 
before the Plaintift was born, and when it was wholly unknown 


and uncertain, whether there ever would be ſuch a Daughter. 


'That it was likewiſe contingent and uncertain, after ſhe was born, 
whether ſhe would ever be intitled to this Fortune, or not ; for if ſhe 
had died before eighteen, or Marriage, it would have ſunk into the 
Inheritance, for the Benefit of the Heir at Law ; according to the 


. Caſe of Pawlett and Pacolett, 2 Vent. And ſhe was but twelve 


Years of Age at the Time of her Father's Death, and therefore might 
have died before ſhe was intitled to this 5 000 J. 

That her diſtributive Share of her Father's Perſonal Eſtate 
veſted in her immediately on her Father's Dcath, or not at all, and 
then it could not be deveſted out of her, by the Accident of her at- 
taining eighteen, or being married, whereby this 5 000 J. became due. 

That this 5 000 J. was a Debt upon the Father's Eſtate, which ſhe 
was intitled to as a Creditor or Purchaſer, in Conſideration of her 
Mother's Marriage and Portion; for which was cited the Caſe of Faſſ 
and Fraſt, 3 April, 1726. where, on a Marriage-Treaty, Sir Felix 
Feaſt covenanted to leave his Wife 2000 J. at his Death, 2000 J. to 
his eldeſt Son, and 1000 J. a- piece to his younger Children, and after- 
wards, being a Freeman of London, died, leaving ſeveral _ 
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Children; and it was held in that Caſe, that the 1000 J. a-piece to 
the younger Children being due only by Covenant, was a Debt on 


the Perſonal Eſtate ; and not being to be paid till after the Father's 
Death, was no Proviſion or Advancement, either within the Statute 


of Diſtributions, or the Cuſtom of London, to bar them of their 


cuſtomary or diſtributory Shares of their Father's Perſonal Eſtate, 
which were greatly advanced at the Time of his Death. Of 
To ſhew that this was not an Advancement within the Statute 
were conſidered the ſeveral Clauſes of the Act; and it was urged, 
iſt, That the Statute mentions only two Cafes wherein there is 
to be any bringing into Hotchpot: 1½, Where the Child had been 
advanced by the Father with any Eſtate. 24/y, Where he had been 
advanced with any Portion; as to the firſt, the Plaintiff cannot be 


5 


ſaid to have any Eſtate by theſe Articles, for the Word Eftate in the 
Statute means Lands in Oppoſition to Portion; and in the latter 


Part of it, tis mentioned Lands by Settlement expreſly; but in the 

reſent Caſe the Plaintiff cannot be ſaid to have any Proviſion of 
==" the Settlement of the Lands being only in the Nature of a 
Mortgage, for her Portion. 240%, That this Portion is not within 
the Statute, as an Advancement by the Inteſtate in his Life-time, be- 
ing neither payable nor demandable till after his Death; and there- 
fore in the Cate of Rowland and Shepherd, where the Father agreed 


to give in Marriage with his Daughter, the Sum of 70o00l. to be 


paid by Inſtal ments of 1000 J. a Year, and the Father had paid 6000 /. 
of this Portion, but dicd before the laſt 1000 /. became due; and on 
a Bill brought for a Diſtribution of his Perſonal Eſtate, it was de- 
creed by Lord Macclesfield, and afirmed by your Lordſhip, that 


this 6000 J. paid, was not Part of the Advancement to be brought 


into Hotchpot, but that the remaining 1000 J. was a Debt to be paid 
out of the Perſonal Eſtate. uy 

2dly, That the Statute muſt operate, either at the Time of the 
Father's Death, or within a Year after at furtheſt ; but in this Caſe 


the Plaintiff was not intitled to her 5000 J. either in her Father's 


Life-time, or within a Year after; and is the Diſtribution to wait till 
it be ſeen, whether ſhe would attain eighteen, or be married ? 

Suppoſe there had been a Son at the Time of the Father's Death, 
who had after died without Iſſue, would this Portion have been an 
Advancement in the mean Time, ſo as to debar her of her diſtri- 
butory Share? for being contingent at firſt, ſuch Value cannot be ſet 
on it in Equity, as Gameſters do on Chances; and if Part is to be 
laid up till the Contingency happens, it is no Advancement in the 
mean Time; nor is there any Inſtance, that one diſtributory Share 
ſhould be laid up to make a Heap. 

z3dly, This 5000 J. was not a voluntary Proviſion moving from 
the Father, but the Plaintiff was a Purchaſer thereof, in Conſidera- 
tion of her Mother's Portion ; and ſuppoſe a Child had Money of his 
own, and agreed with his Father, in Conſideration thereof, to have 
a Portion from his Father, after his Death; or if a collateral Rela- 
tion had purchaſed ſuch a Portion from the Father for his Child, 
certainly this would not be an Advancement; and the Intent of the 
Statute was to make them all cqual out of the Father's Perſonal E- 
ſtate, not out of what was purchaſed for them by others, or by the 
Mother, as in this Caſe, 


And 
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And it was like wiſo argued, that this was not a Debt originally 
payable out of the Perſonal Eſtate, but that it was originally payable 


out of Lands, notwithſtanding the 10000 J. Bond for performing of 


Covenants; and tho' the Defendants, who claim under the Settle- 
ment made on their Mother's Marriage, ſhall not be affected as to 
the Lands thereby ſettled, for Want of Notice; yet as to the Lands 
not comprized therein, they ſhall be liable in the firſt place; and if 
they are not ſufficient, the Perſonal Eſtate muſt be applied in Aid to 
make it up, by Reaſon of the Bond. | 

Beſides, no Caſe can be produced where a Portion ſettled by Mar- 
riage-Articles had been brought into Hotchpot as an Advancement 
by the Father; and yet it muſt often have happened, that Fathers 
who have made ſuch Settlements have died Inteſtate, and is there- 


fore of great Conſequence. 


On the other Side it was argued for the Defendants, that in the 
firſt place no Settlement being made purſuant to the Articles, and the 


hond for Performance thereof, the Land will in no Sort be ſubject 


thereto, but in Aid of the Perſonal Eſtate, if that were deficient; and 
that too by the Aſſiſtance of a Court of Equity on the Agreement; 
for between the Heir and Executor, the Perſonal Eſtate ſhall be ap- 
plied in the firſt place to diſcharge Incumbrances, even on the Real 
Eſtate, and would have been fo in this Caſe, where it reſted barely 
in Covenant, and on the Bond. 

That the 5000 J. thus provided for by the Settlement, was an 
Advancement within the Meaning of the Statute, which appears 
throughout to intend and = an Equality between the Chil- 
dren; and if any Fineſſe of Reaſoning were to be made Uſe of in 
the Conſtruction thereof, it ought rather to be in Support of that 
Intent. | | 

That the ſubject Matter of the Statute was chiefly Perſonal E- 
ſtate, and yet there is no Reaſon to exclude a Proviſion by a Real. 
Eſtate; and therefore where the Statute ſays, other than ſuch Child 
who ſhall have an Eſtate by Settlement, why ſhould not that be ex- 


tended both to Real and Perſonal Eſtate? it is true, the Statute is 


not perfectly correct, according to the Rules of Grammar; and 
therefore, where Portion is mentioned in the firſt Part, tis omitted in 
the Second; and what is called Eſtate in the firſt Part, is called 
Land in the Second. 

'That if theſe Lands are in Equity to be conſidered as a Settle- 
ment of Lands, then it is an Advancement according to the Act; if 
they are not to be conſidered as a Settlement of Lands, then it is 
an Advancement by a Portion; and as to the Objection, that this 
was not a voluntary Proviſion of the Father, but aroſe from the 
Contract of the Parties; it was anſwered that the Statute makes no 
ſuch Diſtinction, and therefore neither ought this Court to make it; 
for the Act only intended an Equality between the Children, whe- 
ther the Proviton was voluntary, or by Purchaſe; and a Child pro- 
vided for either one Way or other, is provided for ; and it is not like 
the Caſes put, where a Child, either with his own or a Relation's 
Money, purchaſes an Eſtate, or a Sum of Money from the Father; 


for this certainly is no Proviſion by the F ather, but a direct Sale, as 


much as it would have been to any Stranger; and in the Caſe of 


| Newland and Shepherd, the Queſtion was not, whether the 6000 /. 


2 | i paid, 
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paid ſhould not be brought into Hotchpot, if ſhe had deſired to bo 
let into a further Share; but whether the 6060 J. being more than 
her ſhare for the Whole, ſhe ſhould, beſides, have the other 1000 /. 


and it was Decreed that ſhe ſhould; beſides there is no Pretence to | 


ſay, that the Cuſtom of London is to govern an Act of Parliament. 

That this Portion, though not payable 'till after the Pather's 
Death, was, nevertheleſs, a Proviſion for her by him, in his Life- 
time, as the Act ſpeaks; as the principal Part of it, vig. the Secu- 
rity, was exccuted by him in his Life-time ; and as he was not at 
Liberty to controul it; and ſuppoſe he had given ſuch a Portion at 
his Death, would not this be a good Proviſion within the Statute ; 
and here the Portion is payable as ſoon as poſſibly it can be wanted, 
212. at eighteen, or Marriage, and a Maintenance of 80 J. per Au- 
num in the mean Time; and tho' it is true, that a Portion out of 
Lands ſinks in the Inheritance, if the Party dies before it becomes 
payable; which, if it were of a Perſonal Eſtate it would not; that 


is not material, ſince the Statute makes no Diſtinction, whether tho 


Portion is payable out of the Real or Perſonal Eſtate, 

That if a Bill had been brought immediately after the Pather's 
Death for a Diſtribution, there could be no Inconvenience in ſet- 
ting a-part a Sum to anſwer the Contingency, when it ſhould hap- 
pen, no more than in the Caſe of Debts, which is every Day done; 
and there are ſome whoſe Eſtates are not got in till ſeveral Years 
after their Deaths; and a Diſtribution may very properly be made 
thereof from Time to Time, as they come in; neither is the Diſtri- 
bution wholly to wait till they are got in; and in the Caſes of Fin- 
ney and Finney, and Lonoy and Hhechinks, it was decreed, that 
the Heir at Law ſhould bring into Hotchpot whatever Share he re- 
ceived out of the Perſonal Eſtate, if he would have any more; and 
in the Caſe of Kelway and Kelway, on the Statute 21 Fac. 1. it 
was held that where a Man dies, leaving a Wife, and no Children, 
that the Wife being intitled to one Moiety of his Perſonal Eſtate, 
the other Moicty ſhall be diſtributed equally between his Mother 
and Brothers and Siſters; and yet the Caſe of leaving a Wife is not 
mentioned in that Statute, | 

The Court were all clear of Opinion, that this was an Advance- 
ment by the Father in his Life-time within the Meaning of the 
Statute, though contingent and future, ſo that ſhe could not have 
that and her diſtributory Share likewiſe ; and the Maſter of the Rolli 
ſaid, that the Civil Law made no Difference between a Real and 
Perſonal Eſtate, but only moveable and immoveable; and the Words 
of the Act, which ſpeak of a Proviſion made by the Father in his 
Life-time, are very proper to diſtinguiſh between that and a Pro- 
viſion made by his Will; and cited the Writ De rationabili parte 
bonorum, and Stvinb. 200. to prove that a future Proviſion will ex- 
clude the Heir or any other of the Children; and eited Patolett and 
Parwlett, 2 Vent. 1 Fern. 321, and the Chief Juſtice ſaid, ſuppoſe 
the Father had left but 2000 /. Perſonal Eſtate, it would be extream- 
ly hard, that the eldeſt Daughter ſhould have her 5000 J and a Share 
of the 2000 J. too. 5 | 


And per Lord Chancellor, the Caſe of Feaft and Feaft is not to 


be cited in this Caſe, that being a Cauſe by Conſent, and the 


Queſtion very little conſidered; and he ſaid, he thought any Settle- 
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Executor and Adminiſtators. 


ment in or out of Lands, either by Annuity, Rent or Portion, 
would be a Proviſion within the Statute; and that ſuch Proviſion 


might be valued and brought into the Collatio bonorum, if they 
think it worth their While, that the 5000 J. whether called contin- 


„ 


e 


gent, or not, is an Intereſt, and ſuch a one as would happen within a 


reaſonable Time, pig. ſix or ſeven Years after the Father's Death, 
and there was then no Son; and it was ſuch an Intereſt as was 


valuable. 


That the Diſtribution muſt be made as the Eſtate ſtands at the 
Father's Death, and the Parties are to give Bond to refund, if Debts 
afterwards appear; and future Debts due to the Inteſtate muſt be 
diſtributed as they can be got in; that here the Contingency has 
happened, and ſhe is now at Liberty to ſay, whether ſhe will ſtick 
to that Proviſion, or bring into the Computation of Collatio Bono- 
rum, in order to have an equal Share with the Reſt, But as to the 
80 J. per Aunum Maintenance, that is not to be brought in, being 
only for the Education and Maintenance of the Daughter, which 
the Parents were beſt Judges of; and accordingly the Decree was 
pronounced. Mich. 1727. between Edwards and Freeman, per Lord 
Chancellor aſſiſted with Raymond Chief Juſtice, the Maſter of the 
Rolls, and Price and Forteſcue, Juſtices. 
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CAP. 


n e. 
Feines and Recoveries. 


(A) What Eſtate oz Intereſt map be barred oz transfer: 
red by Fine oꝛ Recoverp. | | | 
(B) What Charges and Jncumbzances on Lands are 
barred and deſtroyed by Fine and Kecovery, 
(O) What Charges and Jncumbzances are made good 
by Fine and Recovery, ? 
(D) There Equity will ſupply a Defect in a Fine oz 
Recovery, i 
(E) Fines and Recoveries, in what Caſes vacated oz ſet 
aide in Equitxg. 


(4) What Eſtate 62 Intereſt may be barred o; 
transferred by Fine oz Recovery. | 


1. WF Ceſtui que Truſt in 'Fail levies a Fine, or ſuffers a Reco- 
very, ſuch Fine and Recovery ſhall have the ſame Operation, 
as if it were an Eftate at Law, eſpecially if it be on a Con- 
* fideration paid. Paſch. 16 Car. 2. between Goodrick and 
Brown. 1 Chan. Ca. 49. 1 Chan: Ca. 213. F. C. cited, and ſaid 
to be the firſt Precedent of the Kind. 1 Chan. Ca. 68. F. P. where 
it is ſaid to be Bridgman's Opinion, that it mould not Bar; but it 
is now well ſettled ; for, | 
2. If 4. conveys his Eſtate to Truſtees, in Truſt that they ſhall 
convey to ſuch Perſons and for ſuch Eſtates, as he ſhall by Will 
Direct; and then by Will dire&s, that the Fruſtees ſhall convey to 
B. his San in Fail Male, Remainder to C. in Tail Male, Remain- 
der to the right Heirs of the Teſtator, and B. being in Poſſeſſion, 
ſuffers a Recovery without the 'Fruſtees ; this ſhall bar the ix * 
; Faik 
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Tail in Equity, for a Truſt is a Creature of Chancery, and to be 
governed by the Rules of Equity, and not by the Niceties of the 
Law. Mich. 1688. between Sir Francis North and Way. 1 Hern. 
13. 2 Chan. Ca. 78. S. C. a Truſt Eſtate in Tail is not within the 
Statute de donig, and therefore may be barred by Fine or Recovery, 
2 Pent. 350. 2 Chan. Cu. 71. S. P. 2 Fern. 132. S. P. I Fern. 
440. 8. P. decreed between Maſbborn and Downes, 1686. where it 
is ſaid, that it has not been doubted ſince Lord Bridgman's Time, 
but that a Fine and Recovery will bar as at Law. 

3. If 4. be Ceſtui que Truſt for Life, Remainder in Truſt for B. in 
Tail, Remainder in Fee to C. B. cannot, by ſuffering a Recovery, 
bar the Remainder, if there be no good Tenant to the Precipe, 
2 Chan. Ca. 64. between Lord North C. J. and Champernoon ; per 
Lord Chancellor. 1 Fern. 13. S. C. but S. P. docs not appear. 

4. If Ceſtui que Truſt in Tail with Remainder over, levies a Fine, 


and dies without Iſſue, and five Years paſs, and Non-claim ; per Lord 


Keeper; this ſhall bar the Remainder; between Basker and Peirce, 
1 Vern. 226, but if there be an Entry or Claim, quære whether 
the Remainder is barred. Vide 2 Chan. Ca. 64. And vid. how Truſt 
Eftates are barred or conveyed, and what ſhall be a Breach of 

ruſt in the Truſtees, Title Truſt. | 

5. If a Truſtee ſells the Land to a Stranger, that has no Notice 
of the Truſt, and a Fine with Proclamations and five Years paſs; 
and afterwards the Truſtee, for Valuable Conſideration really paid, 
purchaſcs theſe Lands again from the Vendee; per Lord Chancellor 
and Chief Juſtice North, the Truſtee ſhall ſtand ſeiſed as at firſt, as 
if there had not been any Fine levied. Mich. 34 Car. 2. 1 Vern. 
60. between Bovey and Smith, 2 Chan. Ca. 124. F. C. . 

6. A. ſeiſed in Fee, in Truſt for B. for full Conſideration con- 
veys to C. the Purchaſer, having Notice of the Truſt, and afterwards 
C. to ſtrengthen his own Eſtate, levies a Fine; B. the Ceftui que 
Truſt, in that Caſe, ſhall not be bound to enter within the fifth 
Year. A Caſe put by my Lord Chancellor, and agreed to by the 
Counſel; for C. having purchaſed with Notice, notwithſtanding any 
Conlideration paid by him, is but a Truſtee for B. and ſo the Eſtate 


not being diſplaced, the Fine cannot Bar, 1 Fern. 149. 


(B) What Charges and Jncumbtances on 
Lands are barred and deſtroyed by Fine and 
Recovery. | 


1. IF T. S. ſeiſed in Fee, deviſes to his Children and others, ſeve- 
; ral Sums of Money, to be paid at diſtin Times, by 50 J. per 
Annum, out of Lands; and one Payment of 50 J. incurs due, and 


then the Lands are aliened by Fine, and five Years and Non-claim 


paſs, the Deviſces are barred by the Fine of theſe Sums, which 
grew due after the Levying of it, but not of the 50 J. which became 
due before; for a Truſt is barred by a Fine. Between J/akelin 
and Warner, Hill. 31 Car. 2. 2 Chan. Ca. 247. Cuære of this Caſe, 


for, 
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2, If J. S. deviſes Lands to B. in Tail, Remainder to C. in Tail, 
ſubject to the Payment of Legacies; and C. levies a Fine, and five 
Years and Non- claim paſs, and C. grants a Rent- charge to 4. and 
mortgages to B. yet the Legacics are not barred by the Fine, and 
Non- claim; for C. having no Title but under the Will, the Pur- 
chaſers muſt be preſumed to have Notice of the Legacies, and the 
Contents thereof. Trin. 1710. between the Drapers Company and 
Yardley, 2 Vern. 662. | 

z. Toa Bill to redeem a Mortgage, the Defendant pleaded a Fine 
with Proclamations of Non-claim for five Years; but the Plea was 
over-ruled, the Mortgagee having a Right to retain the Land, till 
his Money was paid; and this was a new Way of forecloſing a Man 
of his Equity of Redemption. Hill. 1682. between Melden and the 
Duke of Nor, 1 Fern. 132. but vide 2 Fern. 189. where it is held, 
that a Fine and Non-claim ſhall be a Bar to an Equity of Redemp- 
tion ; and there ſaid, that it had been ſo ruled by my Lord Chief 
Juſtice Hale, in Sir Nicholas Stourton's Caſe. | 

4. A Fine and Non-claim is a good Bar to a Bill of Review, per 
Lord Commiſhoner Hutchins. Mich. 1690, between Lingard and 


Griſin, 2 Vern. 189, 190. Q, 


(Cc) What Charges and Jncumbzances are 
made good by Fine and Recovery. ho 


$; 15 Tenant in Tail confeſſes a Judgment, or mortgages the 

Lands, and afterwards ſuffers a Recovery to a collateral Pur- 
poſe, that Recovery ſhall enure to make good all his precedent Acts 
and Incumbrances. 1 Chan. Ca. 720. But if a Fine is levied for a 
particular Purpoſe, purſuant to a Decree, Equity will not permit 
any other Uſe to be made of that Fine. 1 Chan. Ca, 49. 2 Fern. 
56. F. P. arguendo. 3 

2. A. deviſed to B. the Father for Life, Remainder to C. his 

Son an Infant in Fee, and deviſed 400 J. to the Son to be paid at 
Twenty-one, and made the Father Executor, and left 2000 J. Per- 
ſonal Aſſets; and B. having ſpent the Perſonal Aſſets, mortgaged 
the Lands to J. $8. and made Affidavit, that they were free from 
Incumbrances, and that he was ſeiſed in Fee, and levied a Fine for 
corroborating the Mortgage, and alſo declared the Uſe thereof to 
him and his Heirs; the Son having entred for a Forfeiture, the 
Mortgagee brought his Bill to be relieved; and the Court decreed, 
that the Mortgagec, notwithſtanding the Forfciture, ſhould hold and 
enjoy the Lands againſt the Son, during the Life of the Father. 
Hill. 1699. between Millis and Fincx. 


Uuu : (D) Where 


——— 
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(D) Where Equity will ſupply a Defect in 
a Fine, 8 


I, FF Ceftui que Truſt in Tail, being in Poſſeſſion under the Truſtee; 
who had the Frechold in him, ſuffers a Recovery, in which 
he himſelf is Tenant, and ſo no good Tenant to the Precipe ; yet 
this ſhall bar the Remainder in Fee of the 'Truſt. 2 Char. Ca. 63, 
But it ſeems, that if 'Tenant in Tail, covenants to levy a Fine, and 
he dies before it is executed, tho' the Fine has proceeded to a Cap- 
tion, yet Equity will not make it good, altho' for valuable Con- 
ſideration. Vide 2 Fern. 5. 
2, A. has two Sons, B. and C. A. on the Marriage of B. cove- 
nants, before the End of Eaſter Term then following, to levy a Fine 
to the Uſe of B. and the Heirs of his Body, Remainder to the Uſe, 


of C. and the Heirs of his Body, Remainder to A. in Tail, Remain- 


der to him in Fee; the Fine was levied as of Eaſter Term, but 
the Marriage being put off till after Eaſter Term, the Deed was not 
dated till after neither; ſo the Fine was levied before the Date of 
the Deed, and by Conſequence the Deed was no Declaration of the 
Uſes of that Fine; the Father died, and then B. died, leaving Iſſue 
I. and V. having borrowed ſome Money of J. S. mortgages the 
Lands to him, and dies without Iſſue. C. claiming under the Set- 
tlement, brings his Bill to have it eſtabliſhed, and that the Defect 
before-mentioned may be ſupplied; but in Regard the Conſideration 
of B.'s Marriage did not extend ta him, the Court refuſed him any 
Relief. Mich. 1703. between Staplehill and Bully. 


(E) Fines. and Recoveries, in what Caſes va- 
cated oz ſet alide in Equity. 


1. A Having prevailed, by the Means of an Attorney, with a Wo- 
* man to levy a Fine of ſome Houſes, and to execute a Deed, 
leading the Uſes thereof to him and his Heirs; and it being proved, 


that ſhe, at the Time of levying the Fine, declared, that ſhe muſt 


make Uſe of ſome Friend's Name in Truſt; and afterwards by Will 
declaring, that ſhe only levied ſuch Fine in Truſt, the better to 
diſpoſe of her Eſtate; and having deviſed it to 7. S. ſubject to the 
Payment of her Debts; the Court decreed not only the Eſtate lia- 
ble to the Debts, but alſo a Conveyance to J. S. the Deviſee. Mich. 
1693, between Woodhouſe and Brayfield, 2 Vern. 307. 

2, If Landsare deviſed to Truſtees, till Debts paid, and then to 
an Infant and his Heirs, and J. S. a Stranger enters on the Lands, 


and levies a Fine, and five Years and Non-claim paſs; and the In- 


fant when of Age, brings an Ejectment, but is barred, becauſe the 
Truſtees ought to have entred; yet Equity will relieve, and not 
ſuffer an Infant to be barred by the Laches of his Truſtees, nor to 
be barred of a Truſt Eſtate, during his Infancy ; and the Infant in 
this Caſe ſhall recover the mean Profits. Mich. 1699. between 
Allen and Sayer, 2 Vern. 368. 

3. 4. having inveigled his Wife to levy a Fine of her Land to 


him, when ſhe lay upon her Death-bed, pretending, as was ſuggoſied, 
e 


|} 


=_ 


Fines and Recoveries. 1 


EL 


he was to have it only for his Life; and a Dedimus was ſent into 
the Country to take the Fine, and the Caption was taken about 
100 Miles from London, the very Day ſhe died; and becauſe the 
Fine would not have ſtood, the Party being dead before the King's 
Silver was paid, the Writ of Covenant was raſed in the Teſte, and 
made to bear Date ten Days backwards; and all other Parts of the 
Fine were raſed likewiſe, and made to correſpond with it; and the 
King's Silver was paid, and ſo all appeared on the Record to have 
been done before the Death of the Woman. On a Bill brought to 
have the Fine ſet aſide, or to have a Reconveyance, it was held b 

the Court, that though Chancery has a Power to relieve, as muc 

againſt a Fine obtained by Fraud or Practice, as any other Kind of 
Conveyance; yet that ſuch Relief was not by decreeing a Vacate of 
the Fine, but by ordering a Re- conveyance; but that for any Error 
in the Fine, or Irregularity, or ill Practice in the Commiſſioners, it 
was a Matter Rong cogniſable in that Court where the Fine was 
levied, and for which that Court may (a) vacate the Fine; and (4) Husband 
there being no Proof of Fraud or Practice in this Caſe, the Bill was and Wits, 


: ; the Wife be- 
diſmiſſed. Hill. 1700. between St. John and Turner. ing but ſix⸗ 
teen Years 

old, levied a Fine, and they being brought into the Court of Common Pleas by Complaint of the Re- 
mainder-Man, a Vacate was entered of the Fine, quoad the Woman, and an Information ordered to 
be exhibited againſt the Commiſſioners. Hutchinſon's Caſe, 3 Lev. 36. vide 2 Vent. 30. where a Wife 
being an Infant levied a Fine, and ſhe being dead, it could not be ſer aſide; but the Court held, 
that they might fine the Commiſſioners, being in the Nature of Attornies, and liable to the Cenſure 
of the Court; but the Wife being Twenty, and therefore not to be known by Inſpection, it is an Ex- 
cuſe ; by two Judges againſt two, 
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CAP. XXXL 


Guardian, 


(A) Of the Appointing and Removing of a Guardian, 

(B) That Acts of his, with Reſpect to the Jnfant's E⸗ 
ſtate, ſhall be good. 

(C) Yow ts be charged, and how to account, 


(A) Ok the Appointing and Removing of a 
Guardian. f 


F the Father of an Infant is indebted to J. S. and the Father 
by Deed grants him the Guardianſhip of his Children, with 
a Covenant not to revoke it, and gives a Penal Bond for 
Performance; and a Bill is brought to bring the Guardian to 

an Account, and to remove him; tho' the Guardian is willing to do 

as the Court ſhall direct; yet in Regard there is a juſt Debt due, 
the Court will not reſtrain him from receiving the Rents and Profits, 
only from abuſing his Perfon. Hill. 1686. between Lecome and 


Shiers, 1 Vern. 442. 55 
2. If a Perſon appointed Guardian purſuant to the Statute (a) 


(a) 12 Car. 2. 12 Car. 2. dies, or refuſes to take upon himſelf the Guardianſhip, 


Father un- x 
3 — my Lord Chancellor may appoint a Guardian ; but a Guardian can- 


of full Age, not be otherwiſe appointed, than by bringing the Infant into Court, 
by Deed in or his Prayi C it have a Guardian aſſigned him. Fl. 
158 s Praying a Commiſſion to have a Guardian aſſigned him. Hill. 
or by Will, 1699. between Loyd and Carew. 

in Preſence ES | | 

of two Witneſſes, may diſpoſe of the Cuſtody of his Child under twenty-one Years of Age, and not 
married at the Time of his Death ; whether then born, or in ventre ſa mare, during his Nonage, to any 
in Poſſeſſion or Remainder, other than Popiſh Recuſants ; which Perſons may maintain any Action 
of Treſpaſs, againſt wrongful Takers away, or Retainers of ſuch Child, and recover Damages for the 
Child's Uſe, and may take into their Cuſtody, his Lands, Perſonal Eſtate, &c. according to ſuch Dil- 
poſition, and bring Actions as Guardians in Socage might do. This Act ſhall not prejudice the Cu- 
tom of London, nor any other City or Town Corporate, &c. 


1. 


z. 4. deviſed the Guardianſhip of his Son, who was ſeven Years of 
Age, to his Wife, who was Mother-in-Law to the Infant ; and ſhe 


marrying meanly with her own Servant, the Uncle gets — 
4 \ 0 


1 2 


2— — 


Guar | 


aan, —— 


4 


6 


of the Infant, and ſends him to be educated.in a Proteſtant College 
in France; and upon a Homine Replegiando, it was held by my 
Lord Chancellor, that tho' in Caſe of a Guardian by (b) Common 


Law, this Court may remove him ; yet here being a Guardian ac- 2 


cording to the Statute, ſhe could not be removed, but that he would Common 
make her 2 Security not to marry the Infant inter Aunos Nu- Law may be 


biles, and the Uncle was ordered to ſend for the Boy. 29 Car. 2. — 


between Foſter and Denny, 2 Chan. Ca. 237. give Securi- 
| ty, if there 
appears any Danger of their Abuſing either the Infant's Perſon or Eftare ; and there RE. Pike In- 
ſtances of this Kind, as Stile 456. Hard. 96. 3 Chan. Rep. 38. 1 Sid. 424. 3 Salk. 177. but there are 
none where a Statute Guardian has been totally removed. Some, where ſuch Terms have been impoſed 
on the Guardian, as effectually to prevent his doing any Thing to the Prejudice of the Infant; but 
ere, whether ſuch Cauſes may not ariſe, for which he may be totally removed, notwithſtanding the 
Statute ; as if he becomes Mad, Lunatick, Sc. A Guardianſhip is not aſſignable; neither ſhall it go to 
the Executors or Adminiſtrators, being a Perſonal Truſt. Vaugh. 180. 


4. (c) The Court of Chancery may aſſign one of the Six Clerks to (e) The Spi- 


be Guardian to an Infant. 2 Chan. Ca. 163. Nel. Chan. Rep. 8 co. = Fuca 


44. F. Þ, a Guardian 
1 5 5 to an Infant 
till he is fourteen Years old, who has only a Perſonal Eſtate; but if there be both a Real and Per- 


ſonal Eſtate, ſuch Appointment is void. Vide 2 Lev. 162, 217. 


(B) What Acts of his, with Reſpect to the 
Inkant's Eſtate, ſhall be good. 


yl | HE Plaintiff's Father mortgages to 7. S. and dies, leay- 
ing the Plaintiff and C. Heir at Law, both Infants; 

Defendant as Guardian enters on the Lands, and with the Profits 
paid of the Mortgage, and took an Aſſignment to other Perſons ; 
the Defendant having married his Daughter to C. who died with- 
out Iſſue; it was inliſted for the Defendant that he paid off the 
Mortgage with his own Money, and that he had not enough of the 
Infants ; and that if he had, he could not juſtify Diſpoſing of it in 
ſuch Manner (by which it would prevent its coming to the Admi- 
niſtrator;) but it being proved that he called in Part of the Infants 
Rents for that Purpoſe; and becauſe it was moſt for the Infants 
Advantage to pay off the Mortgage, it was ſent to an Account: And 
if the Profits reccived were ſufficient to pay it, the Defendant was 
to convey; but if they fell ſhort, the Plaintiff was to lay down as 
much as, with what the Defendant laid down, would make it up. Hill. 
22 Car. 2. between (a) Bridget Dennis, by Sir Alexander Frazier (a) 1 Vern. 
her Committee, and Sir Thomas Badd, 1 Chan. Ca. 156. vid. 2 Chan, 43% % C 
Ca. 197. where my Lord Keeper was of Opinion, that a Guardian greed to by 
ſhould pay off a Judgment by the Profits of the Eſtate. my Lord 


Chancellor, 


becauſe the Money would in Equity be liable in his Hands to diſcharge the Mortgage; ſo he did the 
Adminiſtrator no Wrong. | | 


2. An Eſtate having deſcended to an Infant, ſubject to Incum- 
brances ; and the Queſtion being, whether a Guardian might, with- 
out the Direction of a Court of Equity, apply the Profits to dif- 
charge the Int umbrances, or the Intercſt of them, or whether they 
thould not be accounted Perſonal Eſtate; and ſo the Adminiſtrator 
of the Infant be intitled to them, if the Infant died in his Minority ; 
it was held by the Court, that a Guardian, without any Di- 
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rection, may pay the Intereſt of any Real Incumbrance, and the 
Principal of a Mortgage; becauſe that is a dire& and immediate 
Charge on the Land, but not any other Real Incumbrance. Vi. 
1700 between Palmer and Danby. 

3. But where a Widow, who was Guardian to her Son, received 
the Rents and Profits of his Eſtate, and paid off Debts by Specialty, 
but took Aſſignments of the Bonds; the Son dying in his Minority, 
ſhe brought her Bill againſt the Defendant the Heir, for a Diſcovery 
of Aſſets by Diſcent, to ſatisfy the Money due by Bond, ſhe claim- 
ing the Profits as Adminiſtratrix to her Son; and it was held by the 
Court, that the Guardian was not compellable to apply the Profits 
of the Eſtate of the Infant Heir, to pay off the Bond-Debts. Hill. 
1707. between Mater and Ebral, 2 Vern. 606. | 

4. A Guardian to an Infant, having a conſiderable Sum of Money 
in his Hands, that was raiſed out of the Infant's Eſtate, lays out, 
with the Conſent of his Grandmother, 3ooo J. in a Purchaſe of 
Lands, which lay contiguous to the Infant's Eſtate; and takes the 
Purchaſe in the Name of FJ. S. for his Benefit, if when he came of 
Age, he ſhould agree thereto, and allow that Money on Account. 
The Infant dying in his Minority, it was held by my Lord Chan- 
cellor, Chief Baron Atkins, and Mr. Juſtice Latwich, againſt the 
Opinion of the Maſter of the Rolis, that tho' neither the Heir nor 


Adminiſtrator of the Infant were entitled to the Lands, yet the 


Guardian muſt account for this 3000 J. to the Adminiſtrator of the 
Infant; and that it was not in the Power of the Guardian, with- 
out the Direction of this Court, to turn the Perſonal into Real 


- Eſtate, by which it would deſcend to the Heir; and that the Ob- 
jection, that an Infant may make a Will at Seventcen of his Per- 


ſonal Eſtate, but not of his Real, was not anſwered. Between the 
Earl of VMinchelſea and Norcliff, 1 Vern. 403, 435. S. C. 

5. If a Guardian borrows Money of A. to pay off an Incumbrance 
on the Infant's Eſtate, and promiſes to give 4. Security for his 
Money, but dies before it is done; though 4.'s Money is applied to 
pay off the Incumbrance, yet the Court will not decree him Satiſ- 
faction out of the Infant's Eitate ; but if the Sum disburſed exceeds 
the Profits of the Eſtate, for ſo much, A. ſhall have an Account as 
Money due to the Guardian, and it ſhall be raiſed out of the In- 


fant's Eſtate. Hill. 1704. between Hooper and FEyles, 2 Vern. 480. 


(C) Guardian, 
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(C) GUAan, how to be charged, and how to 
5 Account. Sig of 


4 \ 
- 
1 a Crardian takes a Bond for & Aren of Rent, he there- 
by makes it his own Debt, and ſhall be (a) charged with it. (4) A Guar- 


26 8 2. Wale and Buckley, 2 Chan. Rep. 97. dian on his 
a Account 

Mall have Alldwance of all reaſonable Expences; ; and if he is Gbbed of e Rents and Profits of the 

Land, without his Default or Negligence, he ſhall be diſcharged thereof, upon his Account. 1 Inſt. 


89. a. 


2. If a Guardian to an Infant, whoſe Lands are incumbred, to 
the Value of 600 J. buys it off with 100 J. of the Infant's Money, he 
ſhall not charge the Infant with the 600 I. 2 Chun. Ca. 245. 

3. If a Guardian to an Infant takes an Aſſignment of the Mortgage, 
altho* the Mortgagee never entred; yet per Lord Keeper Jright, as 
to the Profits received out of the Mortgaged Lands, the Guardian 
ſhall be taken to be in Poſſeſſion as Mortgagee, and not as es 
but the Reporter adds a 25 2 Fern. 471: | 
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(A) By what Acts of the Anceſto2. ſhall the Heir Gene, 
ral be bound. 23 gr e eee Sill ed Jon Ht 
(B) By what Aas ſhall an Heir Special, oz Jſſue in 
Cail, be bound. The De: ee 
(C) Heir, in what Caſes favoured in Equity, 

(D) Where Charges and Jncumbzances on the Lands 
hall be raiſed, oz ſhall ſink in the Inheritance, foz the 
Benefit of the Yetr, 

(E) Where the Heir ſhall have the Benefit and Aid of the 
Perſonal Eſtate. 

(F) In what Caſes there ſhall be a reſulting Truſt foz 
the Benefit of the Heir. 

(G) That Things ſhall go to the Heir, and not to the 
Executoꝛ. | 

(H) Chat (hall be Aſſets by Deſcent in the Hands of 
the Heir. 

(1) Unreaſonable Bargains and Securities obtained 
from young Peirs, in what Caſes to be ſct aſide, 


(A) By what Acts of the Anceſtoꝛ ſhall the 
Heir General be bound. 


be ſold by the Executor for younger Children's Portions, and 
the Executor and Wife die; the Children may compel the 
(a) By the Heir to ſell, tho' the Executor had only an (a) Authority : 


Common Ruled upon Demurrer. Mich. 15 Car. 2. between CGarfoot and 
Law,ifLands 
are deviſed Gar, oot, I Chan. Ca. 35. | | 


to be ſold by | ; ; | 
an Executor, by which he has only an Authority, and he dies, no Sale can be made; ſo if an Authority 


only be given to two, and one dies, the Survivor cannot ſell; but it is otherwiſe when an Authority is 
given them, coupled with an Intereſt, as by a De viſe of Lands to them to be fold, 1 Inft. 112, 113, 187. 


4 2. 


. 1 Lands are deviſed to the Wife for Life, and afterwards to 


__ 


2. If J. §. deviſes his Lands to his Exccutors, to ſell and pay 
Debts, the Heir ſhall be compelled to join in the Sale; per Lord 
Keeper, who ſaid it had been ſo ruled in the Houſe of Lords. Trin. 
27 Car. 2. between Fowle and Green, 1 Chan. Ca. 262. 

3. If Lands are ſettled on Truſtees for raiſing of Maintenance 
and Portions for Daughters, and a Bill is brought for a Sale, and 
that the Heir might join; he ſhall be compelled to join, tho' it is 
objected that he has no legal Eſtate in him. Paſch. 1689. between 
Roll and Roll, 2 Fern. 99. where it is ſaid, that ſeveral Caſes to 
that Purpoſe were cited; ide the Caſe of Pit and Pelham, 1 Cham. 
Ca. 176. ſeveral Precedents quoted, where the Lands were decreed 
to be ſold, though no Executor named, or though he died before 
any Sale made. And vide 2 Fern. 420, where it is reſolved, that 
the Heir may have the Lands fold, if it appears for his Advantage, 
as well as the younger Children may inſiſt upon a Sale, Fo! 

4. If 4. contracts to ſell Lands, and receives good Part of the 
Purchaſe- money, but dies before a Conveyance is executed, and a 
Bill is brought againſt the Heir, he ſhall (5) convey, and the Money © 'f = Man 
ſhall go to the Executor ; eſpecially if there are more Debts due | oi * 3 
than the Teſtator's Perſonal Eſtate is ſufficient to pay. Mich. 1692, make a Leaſe 
decreed between Hoskins and Savoy, S. P. 2 Fern. 215. between = Ao Ara + 
Baden and Counteſs of Pembroke. | CD 


: PRE HO SD labl 
in a Court of Equity, tv make the Leaſe; for this is apainft the Common Law, 3 . . — 


Chapman and Boier, 1 Roll. Abr. 377, 378. Quere. 


(B) By what Acts ſhall an Heir Special 02 
Iflue in Tail be bound, 


1; IF Tenant in Tail bargains and ſells the Lands, yet this cannot 

be made good in Equity againſt the Statute, by which he is 
diſabled to bar his Iſſue; reſolved per Lord Keeper and Lord Ho- 
bart, between Cavendiſh and Morſiy, Hob. 203. 

2. But if Tenant in Tail agrees to convey, he may be compelled 
in Equity to execute the Agreement; but if he dies, his Iſſue is not 
bound thereby, unleſs he doth ſome Act whereby he conſents to, 
and confirms the Agreement. Trin. 22 Car. 2. between Roſ5 and 
Roſs, 1 Chan. Ca. 171. 1 Lev. 239. F. P. in Cancellaria. 

3. If Tenant in Tail agrees to ſell his Lands, and receives Part 
of the Conſideration- Money, and upon his not making good the 
Sale by a Fine or Recovery, a Bill is brought to compel him there- 
to; and a Decree pronounced accordingly ; and he ſtands out all 
Proceſs againſt him to a Contempt, and then dies without perfect- 
ing the Sale; yet his Iſſue ſhall not be compelled to perfect it: 
Adjudged on a Bill brought againſt the Iſſue to revive the Decree. 
Fill. 1708. between Poel and Pocvel, S. C. cited, and admitted 
by my Lord Chief Baron Gilbert, in the Argument of the Earl 
of Coventry's Caſe, Paſch. 1724. for the Heir comes in under the 
Statute de donis ſingly; and is not any Way deriving from the An- 
celtbr who contracted, | | 


Yyy 4. If 


Heir and Anceſtor. 269 
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11 


4. If Tenant in Tail ſells at a full Value, and receives the Con- 
ſideration- Money, and covenants to levy a Fine, and is decreed to 
do it; yet dying (tho in Priſon and in Contempt for not perform- 
ing the Decree) the Iſſue in Tail cannot be bound by it. Between 
Meal and Lower, 2 Vern. 306. 


That an 


0 e. (C) Heir, in what Caſes (a) favoured in Equity, 
Heir ſhall not be diſinherited by doubtful or ambiguous Words. | | | 
1. E J. &. deviſes Lands to his Wife for Life, and the Heir claims 
the Lands by an Intail, and prays a Diſcovery of the Writings, 
which by Order are brought into Court, and on a Motion ex parte 
given to the Heir, and among them the Deed of Intail is found ; 
| and the Wife inſiſts on having back the Deed, unleſs the Heir would 
| confirm her Eſtate, and that ſhe is more than a bare Voluntcer, 
it being a Proviſion for her; yet it not appearing to be purſuant to 
Marriage-Articles, it ſhall be conſidered only as a Bounty ; and 
the Heir having a good Title ſhall be aided. Mich. 32 Car. 2. 
W. 2 Chan. Ca. 4. "7 
l 2. If Husband and Wife levy a Fine of the Wife's Lands, and by 
the Deed the Uſe is declared to the Husband and his Heirs, and the 
Husband, without any Conſideration deviſes it to J. S. J. S. being 
a voluntary Deviſee ſhall have no Aid in Equity for the Deed 
againſt the Heir of the Mother, but will be left to help himſelf at 
Law as he can. Hill. 34 Car. 2. 2 Chan. Ca. 134. | 
3. If J. §. by Will deviſes 3000 J. to his three younger Children, 
which Sum was a Mortgage due from J. J. and by his Will adds, 
that for the more ſure Payment of it, that in Caſe his Son and 
Heir, whom he appointed Executor, ſhould not pay the ſame ac- 
_ cording to his Will, then he deviſed the Land for the Payment 
thereof, and appoints it to be paid them at twenty-one, or Mar- 
riage, which ſhould firſt happen, and a Maintenance out of his 
Land in the mean Time, and F. T. obtains a Decree for Redemp- 
tion of his Mortgage, on Payment of the Money, againſt the Ex- 
ccutor and the Infants, who appeared by their Mother as Guardian; 
and the Money is brought into Court, and-placed out by the Maſter, 
on a Security which proves ill; yet the Heir ſhall not be compelled 
to pay it over again to the younger Children; for the Lands are 
made only ſupplementally chargeable in Caſe J. T. had failed, or 
| in Caſe the Heir and Executor had received, and refuſed, to pay 
| it to the Children ; and though a Real Security for Childrens Por- 
tions ſhall not be changed into a Perſonal one; yet in this Caſe it 
| was not in the Power of the Heir to prevent F. T.'s redeeming 
ll my Mortgage. Mich. 1685. between, Oldfield and Oldfield, 1 Vern. 
| 339. ; 
1 4. If an Eſtate is limited to Truſtees for Payment of Debts and 
4 Legacies, and the Truſtees raiſe the whole Money, but do not ap- 
| ply it according to the Truſt; yet the Heir ſhall have the Lands 
diſcharged, and the Legatees muſt take their Remedy againſt the 
Truſtees, for the Money being once raiſed, the Land ſhall be diſ- 
charged. 1 Salk, 155. in Domo Procerum. 
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5. But if 4. being Tenant for Life, Remainder to his firſt Son in 
Tail, Remainder over, has a Power to charge the Eſtate with 2500. 
per Ann. Annuity, for any Term not exceeding four Years, and A. 
does by Deed charge the Premiſſes with 250 J. per Ann. for four 
Years, to commence from his Death, in Truſt to raiſe 1000 J. Part 
to be paid to B. and the other Part to C. the Son pays B. what 
was due to him, and he delivers up the Deeds, and they are ſup- 
preſſed, and the Son takes the Profits for four Years, and more, 
and leaves a Daughter his Heir at Law, and leaves no Perſonal Aſ- 
ſets; the Lands ſhall be liable in the Hands of the Daughter to 
pay C. with Intereſt, though the Term for Years is expired, and the 
Perſon dead who received the Profits. Mich. 1690. between Smith 
and Smith, 2 Vern. 178, hh | : 


(D) Where Charges and Incumbꝛances on the 
Land ſhall be raiſed, oz ſhall ſink in the In⸗ 
heritance foz the Benefit of the Hetr. 


1. J S. by Settlement charged his Lands with the Payment of 


* 4goool, a-piece to his two Daughters, to be paid them at 
their reſpective Ages of twenty-one Years, or Days of Marriage, 
and reſerved to himſelf a Power of otherwiſe ordering it by his 
Will; and by his Will made within a Day after, he confirms their 
Portions, and that they ſhall be paid as mentioned in the Settlement; 
one of the Daughters dics before twenty-one, and unmarried, and her 
Mother ſued for the Portion as Adminiſtratrix to the Daughter ; 
but it was held, that this Portion ſhould not be raiſed, but ſhould 
ſink in the Inheritance for the Benefit of the Heir at Law; tho' it 
was admitted, that if it had been a Sum of Money deviſed, and 
the Legatee had died before the Time of Payment, it would have 
zone to the Adminiſtrator ; but here the Settlement is operative, 
and the Wife is a Jointreſs otherwiſe provided for. Paſch. 1 Fac. 2. 
between Pawlet and Patolet, 2 Vent. 366, 367. 1 Vern. 204, & 
324. S. C. where a Note is added, that it was affirmed in the Houſe 
of Peers. S. P. admitted in the Caſe of Edwards and Freeman, 
Mich. 1727. and S. C. cited. 

2. If a Term is created by a Marriage- Settlement, to raiſe 3000 /, 
for Daughters Portions within twelve Months after the Death of the 
Survivor of the Husband and Wife; and there being but one Daugh- 
ter, the Father by Will deviſes the Truſt Lands to make good his 
Wife's Jointure, and to raiſe 3000 J. for his Daughter's Portion; the 
Daughter dies at the Age of five Years, the Portion being to be 


raiſed out of Land; as ſhe could have no Occaſion for it at that 


Age, it ſhall not be raiſed for the Benefit of her Adminiſtrator. 
Paſch. 1702. between Breuen and Breuen, 2 Vern. 439. Note; 
The Daughter died within the Tear, but it does not ſo appear by 
this KRepor T. | 
3. Upon a Marriage-Scettlement a Term was created for raiſing 
Portions for younger Children, viz. 1000 J. to the Eldeſt of the 
younger Sons, and 5001. to every other younger Son, and ſo for 
the Daughters, to be paid at ſuch 'Time as the Truſtees in their 


Diſcretion ſhould appoint z the Father leaves two Sons and two 
| | | Daugh- 


Heir and Anceſtor. 
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aughters ; the youngeſt Son, before any Appointment made by the 
Truſtees, dies at ſeventeen, being then an Apprentice; and it was 
held, that though there was no Time limited for the Raiſing of it, 
by which it was urged to be an Intereſt veſted; yet as he died be- 
fore he could have any Occaſion for it, and before any Appoint- 
ment by the 'Truſtees, that it ſhould ſink in the Inheritance, and 
not go to his Siſters. who had taken out Adminiſtration to him, 
Hill. 19702. between Warr and Warr. 

4. If one deviſes 1000 J. to his Daughter for her Portion, char- 
ged upon a Real Eſtate, and payable at twenty-one, and the Daugh- 
ter dies before twenty-one, the Portion ſhall ſink in the Land; but 
it is otherwiſe if no Time had, been limited for the Payment of the 
Portion ; for in that Caſe it goes to the Executors of the Daughter; 


and there is no Difference where the Portion is ſecured by a Settle- 


ment or Will, if ſecured out of a Real Eſtate, and the Party die 
before it is payable; for in either Caſe it ſinks in the Lands. Mich, 
1688. between Smith and Smith, 2 Fern. 92. vide 2 Vern. 416. F. P. 
reſolved, and there ſaid, that there was no Difference where th 
Land was charged by Will, and where by a Settlement. | 

„So where one by Will charged his Lands with 6000 J. for the 
Child with which his Wife was privement enſeint, if it proved a 
Daughter, with a Clauſe of Entry for Non- payment; a Daughter 
is born, who dies; and-it was decreed that the 6000 J. ſhould not 
be raiſed for the Benefit of her Adminiſtrator, Hill. 1690, between 
Norfolk and Gifford, 2 Vetn. 208. 

6. But where Lands are deviſed to be ſold for Payment of Por- 
tions to younger Children, and one of the Children dies after the 
Portion becomes payable, though before the Land ſold, yet his 
Adminiſtrator ſhall have it, being an Intereſt veſted. Mich. 1684. 
between Bartholomew and Meredith, 1 Fern. 276. wide 2 Vern. 
508. where a Portion to be paid purſuant to a Marriage-Scttle- 
ment, was held an Intereſt veſted, being made to carry Intereſt, 
though the Party died before it became payable. 

7. So where on a Marriage-Settlement Lands are limitcd to the 
Husband for Life, Remainder to the Wife for Life, Remainder to 
the firſt, Gc. Sons of the Marriage in Tail Male, Remainder to J. &. 
in Fee; provided, if there be no Iflue Male of the Marriage, and 
there be one or more Daughter's living at the Husband's Death, 
then the Truſtees to ſtand ſeiſed, ſubje& to the Jointure, to the In- 
tent ſuch Daughter or Daughters ſhould receive out of the Rents 
100004, and 100 J. per Ann. Maintenance; but no Time limited 
for the Payment of the Portions; the Husband dies, leaving only 
one Daughter, who lives to ſeventeen, and by Will diſpoſes of the 
10000 J. and it was decreed, that this was a veſted Intereſt in the 
Daughter, and well diſpoſed of by her Will. Triz. 1688. between 
Earl Rivers and Earl of Darby, 2 Vern. 72. 

8. If 4. by Will gives 500 J. to his Daughter, to be paid by his 
Executors, at the Age of twenty-one, out of his Perſonal Eſtatè and 
Rents of his Real; and if not raiſed by that Time, the Executors 
to ſtand ſeiſed, and take the Rents till the 500 J. is raiſed ; and after 
Payment gives the Land to his Son; the Daughter marries at cigh- 


teen, and dies under twenty-one, leaving Iſſue a Daughter; the Huſ- 


band takes Adminiſtration ; the Portion ſhall be raiſed, and that by 
a Sale, tho the Land, by Reaſon of Incumbrances, will produce lit- 
4 N tle 
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tle more than the 500 J. Decreed Paſch. 1701. between Fackſon 
and Farrand, 2 Vern. 424. ö 5 

9. An Eſtate was deviſed to the eldeſt Son, provided he or his Heirs 
pay 1ool. a- piece to his three Siſters, at their Age of twenty-one, or 
Marriage; one of the Daughters dies before twenty-one unmarried; 
after J. S. buys the Eſtate, and thinking it ſubject to the dead Daugh- 
ter's Portion (a Bill being brought for it in this Court) gave Bond to 
her Executrix to pay it; but being afterwards adviſed, that the Land 
would not be liable, he brings his Bill to be relieved againſt it; and 
it was held by my Lord Keeper, that though by the Law now uſed 
in this Court, the Land would not be liable to the Porticn ; yet 
perhaps when the Bond was given, it might have been otherwiſe 
taken ; and there bcing no Fraud in getting the Bond, he would not 
relieve againſt it. Mich. 1702, between Smith and Avery. 


10. Upon a Marriage-Settlement a Term was created for raiſing . 


Portions: for Daughters at cighteen, or Marriage; there was a Son 
and a Daughter of the Marriage ; the Son died, and the Inheritance 
deſcended to the Daughter, who attained her Age of eighteen Years, 
and then fell ſick, and in her Sickneſs made her Will, and thereby 
gave ſome ſmall Legacies, and then gave all, whatſoever ſhe had a 
Power to diſpoſe of, to her Mother, and made her Executrix, and 


died, not having attained her Age of twenty-one Years; and the 


Queſtion was, whether, by the Deſcent of the Inheritance to the ſame 
Perſon that was to have the Portion raiſed, the Land ſhall be thereby 
diſcharged of the Portion, or whether the Defendant ſhould have 
Right to it by the Will of her Daughter; it was decreed for the 
Mother; and that the Land could not be diſcharged of the Portion 
till the Daughter had been of Age to make her Election to have it 
ſo; eſpecially ſhe having made her Will, and in general Words de- 
viſed it to her Mother: On an Appeal to the Lords this Decree 
was affirmed. Hill. 1701. between Thomas and Keymis. 

11. A Term was created for raiſing a Daughter's Portion; but it 
being extinguiſhed by the Deſcent. of the Inheritance on the Daugh- 
ter, it was revived again in Equity, for the Benefit of Creditors, 
Between Poevell and Morgan, a Caſe cited 2 Fern. 208. vide Title 


Creditor and Debtor. 


H Where the heir ſhall have the Benefit and 
Aid of the Perſonal Eſtate. 


1. IF an Heir is ſued upon a Bond-Debt of his Anceſtor's, in which 

he is bound, and he pays the Money, the Executor ſhall re- 
imburſe him as far as there are Perſonal Aſſets of the Teſtator's 
come to his Hand. Paſch. 18 Car. 2. between Armitage and Met- 
calf, 1 Chan. Ca. 74. vide 2 Chan. Ca. 5. That the Perſonal Eſtate 
in the Hands of the Executor ſhall be employed in Eaſe of the Heir, 
by whatever Means the Heir became indebted as Heir; for the Per- 
ſonal Eſtate having received the Benefit by contracting the Debt, it 
is reaſonable that Satisfaction ſnould be made out of it. 

2. If a Man mortgages Lands, and covenants to pay the Money, 
and dies, the Perſonal Eſtate of the Mortgagor ſhall, in Favour of 
the Heir, be applied to exonerate the Mortgage. Between Cope and 
Cope, 2 Salk, 449. in Canc, 1 £ 

| * 2 * 3. But 
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3. But if the Grandfather mortgages, and covenants to pay the 
Mortgage- money, and the Lands deſcend to his Son, and his Son 
dies, having a Perſonal Eſtate and a Son, the Son's Perſonal Eſtate 
ſhall not go in Aid of this Mortgage. 2 Salk. 450. 

4. So A we A. mortgages his Land to B. and afterwards ſells it 
to C. for 1000 J. which includes the Mortgage-money, C. ſhall pay 
the Mortgage, and ſhall have no Aid of the Perſonal Eſtate of 4 
for he has made it his own Debt. 2 Salk. 450. vide 1 Fern. 37, 
that where the Equity of Redemption is purchaſed, the Mortgage 

| ſhall not be diſcharged out of the Perſonal Eſtate. 

5. If Lands in Mortgage are deviſed to J. S. the Deviſee ſhall not 
have Aid of the 'Teſtator's Perſonal Eſtate in the Hands of the Exe- 
cutor. Hill. 27 Car. 2. between Corni ſh and Mew, 1 Chan. Ca. 271, 
wide 1 Vern. 36. Pockley and Pockky cont”, where it is held by my 
Lord Chancellor, that not only the Heir, but likewiſe a Deviſce, 
or Heres Fatius, ſhall have the Benefit of the Perſonal Eſtate ; 
and 2 Chan. Ca. 84. F. C. and S. P. and that Debts ſhall be paid 
out of the Perſonal Eſtate in Favour of a Deviſec, tho' a Widow, 
who claims a Third by the Cuſtom of the Province of 7orþ, is 
prejudiced thereby. ©. Zee 

6. If there be no Covenant in the Deed for the Payment of 
the Mortgage-money, yet the Perſonal Eſtate ſhall be liable in 
the Hands of the Executor. 2 Salk. 449. 1 Fern. 436. 8. P. ar- 

uendo. 

£ 7. But if a Mortgage in Fee is made redeemable at Michael. 
Mas 1710. or at any other Michaelmas, on fix Months Notice, and 
no Covenant to pay the Money; and the Mortgagor continues in 
Poſſeſſion, pays the Intereſt, and by Will deviſes his Perſonal Eſtate 
to his Wife and Daughter; the Perſonal Eſtate is not liable in Eaſe 
of the Real, there being no Covenant either expreſſed or implied. 
Mich. 1715. between Howell and Price, 2 Vern. 701. | 

8. If an Heir has Lands deſcended to him, incumbered with a 
Mortgage, and he, before any Application made by him to have 
Aid of the Perſonal Eſtate, diſpoſes of them, he cannot afterwards 
come upon the Perſonal Eſtate; for the Equity that an Heir has, 
is that the Lands may deſcend clear to the Family. Mich. 1702. 
between Wood and Fenwick. 
9. If a Man makes a Settlement of his Eſtate on 'Truſtees, for 
Performance of his Will, and Payment of Debts and Legacies, and 
at the ſame 'Time makes his Will, and thereby deviſes that the 
Truſtees ſhall pay ſeveral Legacies, and that the Surplus ſhall go 
to the Heir, and makes his Wife Executrix, but does not expreſſy 
deviſe the Perſonal Eſtate to her; the Perfonal Eſtate in this Caſe 
ſhall be applied in Eaſe of the Real. Hill. 28 Car. 2. between 
Lord Grey and Lady Grey, 1 Chan. Ca. 296. 

10. If Lands be deviſed for the Payment of Debts and Legacies, 
and the Reſidue of the Perſonal Eſtate be given to the Executors, 

(% By the after the Debts and Legacies paid, the (a) Perſonal Eſtate ſhall 
ſeveral Caſes notwithſtanding, as far as it will go, be applied to the Payment 
adjudged n of the Debts, and the Land charged no further than is neceſſary to 


— oor make up the Reſidue. Paſch. 32 Car. 2. 2 Vent. 349. 


Rule ap- ; Sr 
. 5 be, that the Heir at Law ſhall have the Perſonal Eſtate in Exoneration of the Real, unleſs 


there be expreſs Werds to exempt it, or unleſs the Intent of the Teſtator ſtrongly appears that it 
mould be exempt. | 
5 n EN 


mitted 75 the Maſter of the Roll. 18 Car. 2. between Feltham 


and Hartſion, 1 Lev. 203. O; and vide 2 Fern. 120. That a De- 
viſee of Lands charged ſhall have it before an Executor, unleſs it 
be expreſly deviſed to him. 

12, If a Man deviſes his Fee-farm Rents to be ſold for Payment 
of his Debts, and the Surplus to go betwixt his Heir at Law and his 
younger Brother, and deviſes his Houſhold-Goods to go with his 
Houſe, and the Reſidue of his Perſonal Eſtate to his Siſter ; the Per- 
ſonal Eſtate ſhall not be applied to pay Debts in Eaſe of the Real. 
Mich. 1716. between Wainwright and Bendlowes, 2 Fern. 718. And 

er Lord Chancellor, there is a Difference where an Eſtate is only 
charged with Payment of Debts, and where it is deviſed to be 
ſold out and out to pay Debts. Vide 2 Vent. 359. And that in the 
firſt Caſe, the Reſidue of the Perſonal Eſtate ſhall not go in Ex- 
oneration of the Real, 

13. A. by Will gives ſeveral pecuniary Legacies, and after de- 
viſes Lands to Truſtees and their Heirs, in Truſt that they do and 
ſhall by Mortgage or Sale of the ſaid Premiſſes, or any Part there- 
of, pay and ſatisfy his Debts and the ſaid Legacies and Funeral 
Expences; then he deviſes all his Goods, Chattels and Houſhold- 
Stuff in ſuch a Houſe to another ; and then goes on in theſe Words, 
All the Reſt and Reſidue of my Perſonal Eſtate I give and deviſe 
to my Wife, whom I make Sole Executrix. Per Cur, The Reſidue 
of the Perſonal Eſtate belongs to the Wife, in the Nature of a ſpe- 
cifick Legacy, exempt from Debts, Legacics and Funerals; for tho' 
the Perſonal Eſtate is the natural Fund for them ; yet here he has 
expreſly provided another for that Purpoſe, by Words of an impe- 
rative Signification, that the Truſtees do and ſhall, &c. which is 
ſtronger than a bare Charge of them on his Real Eſtate, and 
might be intended only auxiliary to his Perſonal Eſtate, which 
Will, without Words of Exemption, might be liable in the firſt 
place; and tho' the Words Reſt and Reſidue of his Perſonal Eſtate, 
are generally underſtood, Reſt and Reſidue after Debts, Legacies 
and Funerals ; yet here they are relative to the laſt Antecedent of 
the Deviſe of his Goods, Chattels and Houſhold-ſtuff at ſuch a 
Houſe, and paſs to his Wife as a ſpecifick Deviſe in the ſame Man- 
ner as the next preceding Deviſe did to the Deviſee thereof, and 
are to be underſtood the Reſidue of what he had not before par- 
ticularly deviſed ; not the Reſidue after Debts paid, Hill. 17 24. be- 
tween Adams and Meyrick, at the Rolls, 


F Jn 


— 


272 


Heir and Anceſtor. © 


(F) Jn what Caſes there ſhall be a reſulting 
Truſt foz the Benefit of the Heir. 


| wif Lands are appointed to pay Debts, the Heir is intitled to 


have the Lands when the Debts are paid; if to be ſold, he is 
intitled to the Surplus ; but if there be any Abuſe, he muſt take his 
Remedy againſt the Truſtee, and not againſt the Purchaſer. 34 Car. 2. 
between Culpepper and, Aſtor, 2 Chan. Ca. 115. O. If not in ſome 
Caſes againſt a Purchaſer ; and vide of what Things a Purchaſer 
mult take Notice at his Peril, Title Notice. 

2. If a Term for Years is created for a particular Purpoſe ; as 
to raiſe Portions, (5c. the Surplus ſhall go to the Heir. 1 Salk. 154. 

3. But where J. S. made her Will in the following Words, 1g. J 
ordain and conſtitute H. N. to be my Executor of this my Laſt Mill, 
and I do give all my Fftate, Real and Perſonal, to diſpoſe of for 
the Payment of all my juſt Debts, and for the Performing of all 
ſuch Legacies as have herein, or by the Codicil annexed, bequeath- 
ed unto my Executor above-named ; and gives ſcveral Legacies in 
Money, and amongſt others 200 J. to her Uncle, who was Heir at 
Law; and by a Codicil gives the Siſter of H. N. her Executor 5001. 
but gives him nothing; and it was held by my Lord Keeper and 
four Judges, that there was no reſalting Truſt for the Benefit of the 
Heir, and that II. N. had a Fee, for otherwiſe he would reap no 
Benefit by the Deviſe. Hill. 22 Car. 2. between North and Cromp- 
ton, 1 Chan. Ca. 196, 197. 

4. If Lands are deviſed to Truſtees to ſell, and out of the Money 
ariſing by Sale, amongſt other Sums, to pay 100 J. to his Heir at 
Law, and no Diſpoſition is made by the Teſtator of the Surplus of 
his Eſtate, the Land ſhall not be turned into Perſonal Eſtate ; nor 


more ſold than is neceſſary to pay the Legacics ; and the Heir ſhall 


have the Reſidue as a reſulting Truſt. Paſch. 1701. between Ran- 


dall and Bookey, 2 Vern. 425, 
5. So if 4. by Will deviſes his Land to Truſtees to ſell, and to diſ- 


pole of the Money as he by Writing would appoint; and for Want of 


Appointment, to his four Nephews, and A. by Writing appoints his 


'Truſtces to pay ſeveral Sums to ſeveral Perſons, but not near the 
Value of the Land; the Heir ſhall have the Reſidue, and not the 
Nephews, as an Intercſt reſulting and not diſpoſed of. Decreed Hill. 
1706. between the City of London and Garway, 2 Vern. 571. 

6. If 4. deviſes his Real Eſtate to Executors, to be ſold for Pay- 
ment of Debts, the Surplus, if any be, to be deemed Perſonal E- 
ſtate, and go to his Executors, to whom he gives 20 J. a- piece, the 


Surplus ſhall be a Truſt for the Heirs at Law. Decreed and affirm- 


ed in the Houſe of Lords, between Counteſs of Briſtol and Hun- 
gerford, 2 Vern. 645. 0 

7. If Lands are deviſed to three Perſons and their Heirs, to the 
Uſe of them and their Heirs, upon the Truſts after- mentioned, and 
then the Teſtator directs them to convey Part to A. for Life, and o- 
ther Part to B. in Tail, but gives no Direction as to the Remainder 
in Fee, tho' two of the Truſtees be related to the Teſtator; yet the 


Remainder will not belong to them, but be a reſulting Truſt for the 
5 Benefit 
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Benefit of the Heir. A]. 1709. between Hobart and Counteſs of 
Suffolk, 2 Vern, 64a. Wo | 
8. But where J. &. by Will deviſed to his Couſin T. N. by Name, 
all bis Meſſuage called, c. to have and to hold to him and his 
Heirs for ever in Truſt, to be ſold for the Payment of all his Debts 
and Legacies, within a Year after his Death; and makes him Exe- 
cutor; but gives him no Legacy, tho' he was as nearly related to him 
as the Heir at Law: And it was held by two Lords Commiſſioners 
againſt one, that there ſhould be no reſulting 'Truſt; for then the 
Executor, who was taken Notice of as Couſin, would have nothing 
but his Labour for his Pains. Mich. 1691. decreed between Con- 
ningham and Melliſh; which was affirmed in Parliament. 


(6) What Things ſhall go to the Heir, and 
not to the Executoꝛ. 


a = there be a Mortgage in Fee, and two Deſcents caſt, and 
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there is more due on it than the Value of the Land; and 


though the Mortgagor ſays he will not redeem, yet it ſhall go to 
the (a) Executor, and not to the Heir; the Equity of Redemption 
not being forecloſed or releaſed. Mich. 1699. between Tabor and 
Grover, 2 Vern. 367. 


2. But if a Mortgagee in Fee enters for a Forfeiture, and after 


ſeven Years Enjoyment abſolutely ſells the Lands to J. S. and his 


Heirs; this Eſtate ſhall not be looked upon to be a Mortgage in the 
Hands of J. S. ſo as to make it Part of his Perſonal Eſtate ; but it 
ſhall be for the Benefit of the Heir. Mich. 1684. between Cotton 
and Jes, 1 Fern. 271. 

3. If a Man has ſeveral Mortgages, one of which is a Mortgage 
in Fee, on which he entred for a Forfeiture; and he deviſes thoſe 
Lands which were mortgaged in Fee, to his two Daughters and 
their Heirs; and the other Mortgages to them, their Executors, 
Cc. and one of the Daughters dies, her Share of the mortgaged 
Lands in Fee ſhall go to her Heir, and not to her Adminiſtrator ; 
for it was the 'Teſtator's Intent, that thoſe Lands ſhould paſs as 
Real Eſtate, tho' between him and the Mortgagor they were but a 
Mortgage. Hill. 1706. between Noys and Mordaunt, 2 Vern. 581. 

4. If the Heir of the Mortgagee forccloſes the Mortgagor, yet the 
Land ſhall go to the Executor, unleſs the Heir thinks fit to pay him 
the Mortgage-Money, and then he may have the Benefit of the 
Mortgage. 2 Fern. 67. EC 

5. If Money by Marriage-Articles be agreed to be laid out in 
Land, and ſettled on the Husband and Wife for Life, Remainder to 
their Iſſuc, Remainder to the Husband in Fee; with a Proviſo, that 
in Caſe the Husband died without Iflue, the Wife might make her 
Election, whether ſhe would bave the Land or Money: The Huſ- 
dan dies before any Purchaſe made, leaving his Wife Euſeiut of a 


Aaa a Rl, Daughter, 


(a) To whom 
the Mort- 
gage-Mone 
is to be paid, 
vide Title Mortgages, Letter (B.) 


” 
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Daughter, who was born ſoon after his Death, but Aied at a Mofith 
old; this Money ſhall not be laid out in a Purchaſe, for the Bene- 
fit of the Heir of the Hasband, but ſhall go tothe Wife, as Admi- 
niſtratrix to her Husband arid Daughter; but it would be otherwiſe: 
had a Bill been brought in the Lifetime of the Infant; per 'Norrh 
Lord Keeper. Hill. 1684. between Kettleby and Atwood, 1 Pern. 
298, 299. but this Deeree was reverſed by Lord Jefferies ; Who 
held, that the Money was bound by the Matriage-Agreement, 
1 Fern. 471. But if Money be agreed to be laid out in Land, in a 
Marriage- Settlement, and there is no Iſſue, whether this Money ſhall 
be looked upon as Land, and thereby defeat Simple Contract Cre- 
ditors, Quere 1 Salk. 1124. Pam daß wog 
6. If the Wife's Portion, and the like Sum of the Husband's Mo- 
ney, is agreed to be laid out in Lands, to be ſettled on them and 
the Heirs of their Bodies, without mentioning haw 465 Remainder 
over ſhould be limited; and they beth die without Iſſue, and before 
any Purchaſe made; the Money ſhall be paid to the Heir of the 
Husband, and not to the Adminiſtratrix of the Wife, though ſhe 
ſurvived the Husband. Paſch. 1687. between Knight and A4tkymns, 
r byes 11 * „ iet e. 
7. If by Marriage- Articles it is agreed, without any poſitive Co- 
venant, that 500 J. being the Wife's Portion, ſhould by the Conſent 
of the Husband and Wite be laid out in Lands, and ſettled on the 
Husband and Wife for their Lives, Remainder to the Heirs of their 
two Bodies, Remainder to the Heirs of the Body of the Wife, Re- 


mainder to the Wife's Brother in Fee, and the Wife dies without 
Iſſue, and then the Husband dies; the 500 J. not being laid out; 


this Money ſhall not be taken as Land, and therefore go to the Bro- 
ther, to whom the Fee was limited; per Trevor and Rawlinſon 
Lords Commiſſioners, againſt Hutchins, Paſch. 1691. between - 
mons and Rutter, 2 Vern. 227. 411 40156 

8, If a Man purchaſes Lands in his own Name, and takes an 
Aſſignment of a mortgage Term in the Name of a Truſtee, yet 
the Term ſhall attend the Inheritance, and go to the Heir. Hill. 
1680. between Tin and Tiffin, 1 Vern. 1. 

9. So if a Purchaſer takes the Mortgage 'Term in his own Name, 


| and the Inheritance in the Name of a Truſtee, yet it ſhall go to 
the Heir, though not mentioned to attend the Inheritance. Mich. 


35 Car. 2. between North and Langton, 2 Chan. Ca. 156. 2 Chan. 
Rep. 271. S. C. but where a Term attending on the Inheritance ſhall 
or ſhall not be Aſſets, ide what ſhall be Aſſets, Title Executor 
and Adminiſtrator. f WEE 
10, If a Woman, who is a Ceſtui que Truſt of a Term, having 
the Inheritance in her, marries and dies; the Term ſhall attend the 
Inheritance, and not go to the Husband as Adminiſtrator of his Wife. 
Mich. 1705. between Beſt and Stamford, 2 Fern. 520, 1 Salk. 
154. F. C. 8. 3855 
11. If the Plaintiff's Father ſeiſed in Fee of Lands, articles to 
pay J. S. 1000 J. to build an Houſe on the Premiſſes, and dies be- 
tore the Houſe is built, the Heir may compel the Builder to build it, 
and the Father's Executor to pay for it. Decreed between Holt 


« 


and Holt, Mich. 1694. 2 Vern. 322. 
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for\three Lives; this fall be a 


deſcendable Eſtate, and go to the Heir, and not to the Executor; 


por Or dus arg Cauſe'ended by” Comprotniſe; between St. Jhs. 


College and'Theming, 2 Vern. 320. 189 Jen 1 uta 30 lot. TRIPLE 
13. Pictures and Glaſſes, tho' generally ſpeaking, Part of the Per- 
Wainſcot would have been put, ſhall go to the Heir, for the Houſe 
ought not to come to the Heir maimed or disfigured. 2 Fern. 4G U 
508. 


(H) What ſhall be Aſſets by Difcent in the 
Hands of the heir. : 


- 


Ts N Equity of Redemption of a Mortgage in Fee, tho' not What ſhall 
. Aﬀets at Law, yet is Aſſets in Equity; and if aliened or re- be Aſleu, 
leaſed by the Heir, he ſhall be anſwerable for the Value. Paſch. 1 
1688. between Sawley and Gower, 2 Fern. 61. 2 Adminiſtras 
2. If a Man obtains Judgment againſt an Heir, who has a Rever- * 

ſion in Fee deſcended on him, the Judgment is only of Aſſets, quando 
acciderint, and the Creditor cannot by a Bill in 11 0 compel the 
Heir to ſell the Reverſion; but muſt łxpect until It falls. Hill. 1890, 
between Fortrey and Fortrep, 2 Fern. 134. 


(1) Unreaſonable Bargatns and Seturittes ob⸗ 


An 2 . unt 1805 

I. FF an Heir Apparent be intitled to an Eſtate Tail, after the Death 
of his Father, which, if in Poſſeſſion, is worth 800 J. and he is 

caſt off by his Father, and deſtitute of all Means of Livelihood ; 

and he for 30 J. paid him in Money, and 20 J. per Ann. ſecured to be 

paid him, during the joint Lives of him and his Father, abſolutely 

conveys his Remainder in Tail to J. S. and his Heirs; and the Fa- 


ther lives ten Years after this Conveyance, yet the Heir ſhall be re- 


lieved againſt this Conveyance, altho' it was abſolute ; and tho' J. S. 
had loft his Money if the Heir had died in his Father's Life time; 
per Nottingham IL. C. Trin. 34 Car. 2. between Not and Hill, 
1 Pern. 167, 168. But upon a Re- hearing, this Decree was teyerſed 


by North Lord Keeper, who ſaid he could not relieve the Heir: un- 1 


leſs it be declared a Law in Chancery, that no Man muſt deal with 
an Heir in his Father's Life-time; but upon a ſecond Re-hearing, this 
laſt Decree was reverſed, and the firſt eſtabliſhed by Fefferies L. C. 
who ſaid, that he took it to be an unrighteous Bargain from the 
Beginning, and that nothing which happened afterwards could help 

it. 2 Chan. C. 120. F. C. 2 Fern. 27. S. C. A 
2. If one intitled to an Eſtate, after the Death of two old Lives, 
takes 350 l. to pay 700 J. when the Lives fall, and mortgages the E- 
ſtate as a Security; tho' both the Lives die within two Years, — 
| 2 | there 


} 


© Y. 


276 Of Ideots and Lunaticks. 


0 
2 a. Ge... "= 
2 . 

* — . 


t) N,; there ſhall be no Relief (a) againſt this Bargain. Hill, 168 2. bes 


theſe haxar- | 
dous Bar- Tween Batty and Loyd, 1 Vern. 141, 
ins, with g i | | 

irs or others, are not always ſet aſide in a Court of Equity, for they may be fair; and it is only 
upon the Circumſtance of Fraud, or being extreamly unreaſonable, that they can be overthrown : But 
Bargains of this Kind will not be aſſiſted in a Court of Equity, though there are not ſufficient 
Grounds to ſet them quite aſide. Vide 1 Vern. 271. 2 Chan. Ca. 136, 137. 2 Vern. 15. And Note 
That 1 the Party, who comes to be relieved, muſt reſtore the Aer paid, 8. according 
to that axim in Equity, He <vho would have Equity done bim, muſt do it to others. But for this, vide 
where Relief has been given againſt unreaſonable Bonds obtained from young Heirs, Title Bonds and 
Obligations, and vide | 15 


CAP. XXXIII 
Bf Jdeots and Lunaticks: 


(A) Of Jdeots and Lunaticks, who are ſuch, how found 
to whole Cuftody to be committed; and here of th 
Power and Duty of their Committees, and of Abuſes 
done them. OBE | : 

(B) What Acts of Jdeofs 
02 voidable, 


and Lunaticks are good, void 


(A) Of Jdeots and Lunaticks, who are ſuch, 
ow found, to whole Cuſtody to be commit⸗ 

ted; and here of the Power and Duty of their 

Committees, and of Abuſes done them. 


I, T: King by Letters Patent granted to 4. the Cuſtody 


of C. B. Habendum to A. his Executors, Adminiſtrators 
and Aſſigns, during the Ideocy of the ſaid C. D. after the 

Death of 4. P. obtain d Letters Patent for the Cuſtody 
of the ſaid Ideot ; and upon arguing the Point, ig. whether the Cuſtody = 
of an Ideot, can by Law be granted to a Man, his Executors, _ 
$ | | rators 


* „ — * — * 
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ſtrators and Aſſigns, my Lord Chancellor inclined: that it could not; 
for tho' it be an Advantage and Emolument to the King, yet it 
is coupled with a Truſt; and if the Grantee ſhould die inteſtate, or 
make an Infant Executor, it would be highly inconvenient; and he 
ſaid there was no Precedent of any ſuch Grant from the Time of 
the making the Statute de Prærogat. Regis, Mich. 168 1. between 
Prodgers and Phrazier. 1 Vern. 9. 1 Vern. 137. F. C. where it is 
ſaid, that my Lord Keeper North refuſed to do any Thing in it, till 
the Validity of the Patent was determined in a legal Way. Vid. 
3 Mod. 43. S. C. where in B. R. the Grant to the Executors was 
held good; for the King has the ſame Intereſt in an Ideot, that he 
had in his Ward, which always went to the Executor of his Gran- 
tee; but it was otherwiſe of a Lunatick. 

2. If an Inquiſition find that ſuch a one was an Ideot for eight 
Years laſt paſt, ſuch Inquiſition is void; for an Ideot muſt be found 
to be ſo a nativitate, otherwiſe it is not an Ideot, but a Lunatick 
only. Between Prodgers and Phrazier, 1 Vern. 12. per Lord Chan- 
cellor. Vid. 3 Mod. 43. S. C. in B. R. where this finding was held 
ſuſficient ; for the Inquiſition finding the Party an Ideot, the Adding 
cight Years was ſuperfluous. | 

3. A Woman was found a Lunatick, and the Cuſtody of her was 
committed to a Stranger; on Application made by her Siſter, to have 
the Cuſtody, ſhe inſiſted, that as ſhe was next of Kin, ſo ſhe was 
the propereſt Perſon for that Purpoſe; for being intitled to Admini- 
ſtration to the Lunatick, ſhe would be the more careful of her 
Effects; and the Objection to a Guardian as next of Kin, who may 
inherit, will not hold in this Place, becauſe there is no Inheritance. 
My Lord Chancellor held, that this was not a Matter of Right, but 
of Prudence, and that he would not remove her from the Cuſtody 
of the Stranger, nor ever grant the Cuſtody of a Lunatick to one 
who ſhould make gain of it ; but he ſaid the Siſter ſhould be called 
to the Yearly Account before the Maſter, Lady Copes Caſe, 2 Chan. 
Ca. 239. | 

4. A Lunatick, before he became ſuch, made a Mortgage of a 
good Part of his Eſtate for 50 J. afterwards his Committee tranſ- 
ferred this Mortgage, and took up 3 or 400 J. more upon it; and 
my Lord Keeper declared, the Mortgage ſhould ſtand a Security for 
50 J. only; and he likewiſe held that the Committee of a Lunatick 
has an Eſtate but during Pleaſure, and therefore cannot make Leaſes, 
nor any ways incumber the Lunatick's Eſtate, without ſpecial Or- 
der of this Court, where the Profits are not ſufficient to maintain 
the Lunatick. And as to Improvements and Buildings, made by a 
Committee, on the Lunatick's Eſtate, that the Heir, upon the Luna- 
tick's Death, muſt be let into the Eſtate, without making any Al- 
lowance for ſuch Improvements. Mich. 1684. between Foſter and 
Merchant, 1 Vern. 262. ns, 

5. The Committees of a Lunatick, having inveſted Part of the 
Lunatick's Perſonal Eſtate in a Purchaſe of Lands, made in the 
Lunatick's Name, to him and his Heirs; the Queſtion was, whether 
the Committees had not exceeded their Power, by changing the Per- 
ſonal Eſtate into a Real Eſtate, and thereby defeating the next of 
Kin, in Favour of the Heirs at Law. And after great Debate, and 
upon reading the Statute made touching the Granting of the Cuſtody 


of the Lunatick, whereby it is provided, that the Surplus ſhall be 


Bbbb | _ ſafely 
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ſafely kept and delivered to him, if he recover; if not, upon his 
Death to be employed for the Benefit of his Soul, Gc. The Court 
decreed an Account of the Perſonal Eſtate, and the Lands purchaſed 
to be ſold, and the Money to go and be divided as Perſonal Eſtate, 
amongſt the next of Kin. Mich. 1690. between Acudley and Auudley, 
2 ern. 192. 

6. If a Man forcibly takes away a Lunatick, whilſt ſhe is under 
Commitment, and marries her, this is ſuch a Contempt, for which 
the Court of Chancery will commit him; but if the Marriage is 
afterwards held good in the Spiritual Court, (as it may be by being 
conſummated in one of her lucid Intervals,) and if upon Inſpection it 
appears, that ſhe is reſtored to her underſtanding, the Husband ſhall 
be diſcharged, and the Commiſſion of Lunacy vacated. Trin. 1702, 


Mrs. Aſher's Caſe. 


(B) What Acts of Jdeots oz Lunaticks are 
good, vold oꝛ voidable. 


ts | ba a Man who is 2 Compos Mentis aliens Lands, this ſhall 

not be reſtored to himſelf in Chancery, upon a Matter of 
Equity, againſt the Maxim of the Common Law. 1 Roll. Rep. 
per Lord Chancellor and J. Dodderidge. O., 

2. J. F. by Inquiſition was the 23d of June 1664. found a Lu- 
natick, with a Retroſpe& of 17 Years; it was likewiſe found, that 
he aſſigned a Debt ſufficiently ſecured to him for the Purchaſe of a 
certain Manor; and on a Bill brought in his Behalf by the Attorneg 
General, Juſtice Tyrril held, that he ought to be relieved, and of 
the ſame Opinion was my Lord Keeper, on a Rehearing ; and ſaid, 
that it was not neceſſary, that the Lunatick ſhould be a Party, but 
gave the Defendant Leave to traverſe the Inquiſition. Mich. 20 Car. 2. 
between the Attorney General on Behalf of Smith a Lunatick, and 
Sir Robert Parkhurſt, 1 Chan. Ca. 113. Vid. 1 Chan. Ca. 153. F. C. 
cited, and there held, that it is neceſlary, that the Lunatick ſhould 
be made a Party; ſecus of an Ideet, and that it was diſpenſed with 

in the above Caſe, becauſe he ſhould not be admitted to ſtultify 
himſelf. 8 

3. If J. Tenant for Life, with Remainder to his firſt Son in Tail, 
Remainder to F. in Fee, and 4. being non Compos, ſurrenders by 
Deed to B. before he has a Son, this Deed of Surrender is abſo- 
lutely void, and the contingent Remainder not deſtroyed. Between 
Thomſon and Leach ; adjudged in B. R. and affirmed on a Writ of 
Error in the Houſe of Lords, Show. P. C. 150. 2 Salk. 427. S. C. 
3 Lev. 284. 2 Salk. 576. S. C. vid. 2 Chan. Ca. 103. where a Con- 
veyance made by a Perſon of weak Underſtanding was ſet aſide; 
and 2 Fern. 189. 

4. A. obtained a Purchaſe at a great Undervalue by Deeds, Fines 
and Recoveries, from one who was a Lunatick; and on Applica- 
tion of his Committee, the Purchaſe was ſet aſide. 2 Fern. 678. vid. 

2 ern. 414. that a Settlement made by a Lunatick, tho' not unrea- 

ſonable, ſhall be ſet aſide ; ↄid. 1 Fern. 155. where the Court di- 
rected that a Settlement, which was intended to be made by one who 
was found a Lunatick, but it was urged was reſtored to his Under- 


ſtanding, ſhould be made by Fine in C. B. that the Judges * a 
"Ry | pe 


— 
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| ſpect and examine him; vid. 1 Firn. 105. that a Will made by 8 


who afterwards becomes aon Compos, is not revoked by his being 
found afterwards a Lunatick; and that a Bill will not lie to eſta- 
bliſh the Teſtimony of the Witneſſes to it in Perpetuam rei Me- 
Mori asm. | Fs | | + 

5. A.Bill was brought by a Lunatick and his Committee, to ſet 
aſide a Settlement, which had been obtained from him by the Defen- 
dant, before the Iſſuing out of the Commiſſion of Lunacy ; but ſub- 
ſequent to the Time, wherein by the Commiſſion he was found to 
have been a Lunatick; and the Bill charged ſeveral Acts of Inſanity 
and Diſtraction, previous to the Making of the Settlement, and the 
Iſſuing out of the Commiſſion ; and charged likewiſe that the Com- 
miſſion of Lunacy was ſtill in Force. To this Bill the Defendants 
demurred, for that 'twas againſt a known Maxim of Law, that any 
Perſon ſhould be admitted to ſtultify himſelf, becauſe, during the 
Continuance of the Lunacy, he cannot be ſuppoſed to know what 
he did: But my Lord Chancellor over-ruled the Demurrer, and ſaid, 
that Rule was to be underſtood of Acts done by the Lunatick to 
the Prejudice. of others, that he ſhould not be admitted to excuſe 
himf:1f on Pretence of Lunacy ; but not as to Acts done by him to 
the Prejudice of himſelf ; beſides, here the Committee is likewiſe 
Plaintiff, and the ſeveral Charges of Lunacy are by him, in Behalf 
of the Lunatick; and it has been always held, that the Defendant 
muſt anſwer in that Caſe; and ſo he was ordered to do here, tho 
the Settlement was not unreaſonable in it ſelf, being only to limit 
the Eſtate in Queſtion to the Defendants, the Uncles, in Caſe of Fai- 
lure of Iſſue Male of the Lunatick, with Power for the Lunatick to 
charge the ſame with conſiderable Portions for his three Daughters, 
and a Power of Revocation. Mich. 1729. between Ridler and Rid- 
ler, at my Lord Chancellor's. nee | 


CAP. 


CAP. XXXIV. 
Inkant. 


(A) Jnfants, how far favoured in Equity, 


(B) How far bound in Equity, oꝛ lets favoured than at 
(C) What Acts of Inkants are good, void oz voſdable, 


(A) Infants, how far favoured in Equity. 


1. VF a Man intrudes upon an Infant, he ſhall receive the Profits 
but as Guardian, and the Infant ſhall have an Account a- 
gainſt him in (a) Chancery, as Guardian. 1 Fern. 295. per 
ou 8 In- Lord Keeper. 

ants 18 10 


far regarded and taken care of in this Court, that no Decree ſhall be made again@ an Infant, without 
having a Day given him, ro ſhew Cauſe after he comes of Age: An Infant may by his Prochein amy 
call his Guardian to an Account, even during his Minority : If a Stranger enters and receives the Pro- 
firs of an Infant's Eſtate, he ſhall, in Conſideration of this Court, be looked upon as a Truftee for the 
Infant. Per Holt Ch. Þuſt. in his Argument of the Caſe of Lord Falkland and Bertie, 2 Vern. 342. this 
Court will Decrce building Leaſes for ſixty Years, of Infants Eſtates, when it appears to be for their 


Good. 2 Vern. 224. 


(a) The In- 


2. If a Man, during a Perſon's Infancy, receives the Profits of an 
Infant's Eſtate, and continues to do ſo for ſeveral Years after the In- 
fant comes of Age, before any Entry is made on him; yet he ſhall 
account for the Profits throughout, and not during the Infancy only. 
Decreed Paſch. 1699. between Zallhp and Holworthy. 

3. An Infant cannot be forecloſed, without a Day to ſhew Cauſe 
after he comes of Age; but the proper Way in ſuch a Caſe is to 
decree the Lands to be fold to pay the Debts, and that will bind 
the Infant; per Cur, between Booth and Rich, 1 Vern. 295. But if 
there be a Mortgage, and it depends upon a diſputable Title, ſo that 
no Money can be had by an Aſſignment of it over, Equity will 
not Decrce an Infant to be forccloſed till he comes of Age. 2 Vert. 

51. 
; 4. If Lands are deviſed to be ſold for Payment of Debts, the 


Lands may be decrecd to be ſold without giving the Heir, who is 
4 | an 


2 


| — — = 


Infant. 


8 
* 
lt. 


2 Infant, a Day to ſhew Cavſe, when he comes of Age, for no- 
thing deſcends to him; but if he is decreed to join in the Sale, he 
muſt have a Day after he comes of Age. Decreed on a Bill of 


Review, Hill. 1701. between Cooke and Parſons, 2 Fern. 429. 


J. If an Infant puts in an Anſwer by Guardian, and there is a 
Decree againſt him, without any Day given him to ſhew Cauſe, 
ſuch Anſwer ſhall not be read, or admitted as Evidence againſt 
him when he comes of Age; but if a ſuperannuated Defendant puts 
in an Anſwer by his Guardian, it ſhall be read againſt him at any 
Time after; for he is ſuppoſed to grow worſe, and is not to have a 
Day to ſhew Cauſe. ' Per Lord Keeper, Trin. 1704. between Sir 
Richard Leving and Lady Caverly.io 

6. If A. deviſes Lands to Truftees until Debts: paid, and then to 
an Infant and his Heirs, and J. S. enters and levies a Fine, and \five 
Years paſs, and the Infant, when-of Age, brings an Ejectment, but 
is barred, becauſe the Truſtees ſhould have entered; yet Equity will 
relieye, and not ſuffer. an Infant to be barred by the Laches of the 
Truſtees, nor to be barred of a Truſt Eſtate during his Infancy ; 
and the Infant, in this Caſe, ſhall recover the mean Profits. De- 
creed Mich. 1699. between Alen and Sayer, 2 Vern. 368. 

7. A Court of Equity may, by the Approbation of an Infant's 
Relations, allot the Infant Maintenance out of a Truſt Eſtate, tho 
there be no Proviſion in the Truſt for that Purpoſe; and this is found- 
ed on natural Equity. Trin. 1691. between Englefield and Eugle- 
field, 2 Vern. 236. 5 ves eee e e 


(B) Inkants, how far bound in Equity, oꝛ leſs 
ip favoured than at Law, + 


I, err have been obliged to Anſwer in Equity, when the Pa- 
rol ſhould have demurred at Law. Toth. 108. 

2. A Sequeſtration may iſſue againſt an Infant. 2 Chan. Ca. 163. 

3. Infants may be forecloſed of the Equity of Redemption. Vide 
1 Vern. 295. 2 Vent. 350. OR 65 7% 0% 

4. If an Anceſtor dies indebted by Bond, in which the Heir is ex- 
preſly bound, and leaves no Perſonal Aſſets, and the Lands deſcend 
on an Infant Heir, whether Equity will, during the Minority of the 
Heir, decree Satisfaction, Qære; & vide 1 Vern. 173. Where it is 
ſaid, that Infants may be ſued in Equity, and that there is no Pre- 
cedent, that the Parol ſhould demur ; and 1 Yern. 428. where the 
Maſter of the Rolls ſaid, that he thought ſuch a Decree reaſonable; 
but the Reporter adds a Dubitatur to it. 7 ny 

5. If one gives her Son other Lands in Lieu of Lands intailed, 
and by her Will givcs her intailed Lands to her Daughter, and 
takes a Bond from her Son to permit her Daughter to enjoy the in- 
tailed Lands, and the Son dies, leaving an Infant Son, who being in 
Poſſeſſion of the Lands that came in Recompence, brings an Eject- 
ment for the intailed Lands; but by Reaſon of the Infancy of the 
Grandſon, the Bond cannot be ſued; if the Daughter brings a 
Bill, ſhe ſhall by Decree be quieted in Poſſeſſion of the intailed 


Lands, until fix Months after the Infant comes of Age, and then the 


Cece Infant 


- Infant. | 


Infant may ſhew Cauſe. Trin. 1691. between Thomas. and Gyles, 
2 ern. 232. 1 A - tick 5 
6. If . are given by Will to a Woman and the Heirs of her 
Body, and it is declared, that if ſhe left no Sons, and only two 
Daughters, the eldeſt ſhould pay the youngeſt 300 J. and have the 
whole Eſtate; if there are two Daughters only, and the 300 J. is not 
paid, and the younger brings a Bill for an Account of Profits, and 
for Poſſeſſion of Half the Eſtate ; the Court will decree the eldeſt 
Siſter, though an Infant, to pay the 300 J. in ſix Months, with In- 
tereſt from the Mother's Death, or in Default, to account for Profits 
of a Moiety, and the Moiety to be ſet out by Commiſſioners, and to 
be held and enjoyed by the younger Siſter; but the elder, being an 
Infant, muſt have a Day to ſhew Cauſe when ſhe comes of Age, 
Hill. 1704. between Gundry and Baynard, 2 Vern. 479. 
7. An Infant ſhall be bound by Conditions in Fact, and ſuch Con- 
5) An je- ditions as he can perform in Equity as well as in (a) Law. Vide 


— is bound Fry and Porter's Caſe, 1 Mod. 300. 2 Fern. 343. 
b - | 
ditions, Charges and Penalties in an original Conveyance, whether he comes to the Eſtate by Grant 


or Deſcent. 1 Inft. 233. b. 


8. A. gave Lottery-Tickets amongſt her Servants, on Condition, 
that if any of them came up a Prize of 20/. or more, they ſhould 
give one Half to her Daughter; the Ticket given the Foot-Boy, 
who was an Infant, came up 1000/1, Prize; and it was held, that 
the Daughter was well intitled to a Moiety ; for a Gift to an In- 
fant, on Condition, binds him as well as another Perſon. Trin. 
1706, between Scot and Houghton, 2 Vern. 5600 


(C) What Acts of Jnfants are good, votd, oz 


votdable, 


1. 12 an Infant ſells Lands for Money, and purchaſes other Lands 
with the Money; yet this Sale made by the Infant ſhall not 
be helped in Chancery, becauſe the Perſon of the Infant is diſabled 
by a Maxim in Law. 16 ac. 1. per Lord Chancellor, Dodderidge 
and Hutton, 1 Rol. Abr. 376. | 
2, But if an Infant makes an Agreement, and receives Intereſt un- 
der it after he comes of full Age, ſuch Agreement ſhall be decreed 
againſt him. Hill. 1682, between Franklin and Thornebury, 1 Vern. 
TE ; : 
* So if an Infant makes an Exchange of Lands, and continues in 
Poſſeſſion after he comes of Age, he ſhall be bound by it. 2 Fern. 
225. per Curiam. N 
4. If 4. an Infant, deſires that Lands ſubject to a Truſt for Pay- 
ment of younger Childrens Portions might not be ſold, and offers 
by his Anſwer to ſettle other Lands for raiſing the Portions; 4. ſhall 
be bound by the Offer made by him in his Anſwer, if the other Side 
are thereby delayed; and if the Infant H. does not immediately at- 
ter his coming of Age apply to the Court in order to retract his 
Offer, and amend his Anſwer. Decreed between Ceci/ and the 
Earl of Salisbury, 2 Vern. 224. 
J. If an Infant borrows a Sum of Money, for which he gives a 
Bond, and deviſes his Perſonal Eſtate (being of ſufficient — 
Ba 4 | or 


\ 
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for the Payment of his Debts, particularly thoſe he had ſet his Hand 
to, this Bond-Debt ſhall be paid. Decrced 1651. between Hampſor 
and Lady Sydenham, Nel. Chan. Rep. 800. 55. 


6. If an Infant Executor aſlents to a Legacy, ſuch Aſſent (a) ſhall (4) An In- 
be good, if there are ſufficient Aſſets beſides to pay Debts ; ſecus not. tor. 2 | 
Per Lord Keeper Finch, 1 Chan. Ca. 256. x ; 


ſeventeen 
KA Years of Age, 
cannot bind himſelf by his Aſſent to a Legacy. 5 Rep. 29. Cro. Elis. 719. 


7. An Infant may adminiſter at ſeventeen, but cannot commit a 


Devaſtavit till he is of (5) full Age. Per North Lord Keeper, (5) Where 
1 ern. 328. | an Infant 1s 
1 | | made Exe- 
tutor, Adminiſtration muſt be granted cum Te*Bamento annero to his Guardian, or next Friend, durante 
Minoritate ; but the Adminiſtration ceaſes when the Infant is ſeventeen Years of Age; ſo if an Infant 
Executrix, before ſeyenteen Years of Age, taketh a Husband of full Age, the Adminiftration preſently 
ceaſeth. 5 Rep. 29. 6 Rep. 6). 2 Inſt. 398. Bur if an Infant is intitled to an Adminiſtration of the 
Goods of an Inteſtate, Adminiſtration ſhall be granted to another till he is twenty-one ; becauſe a Mi- 


nor cannot enter into a Bond, with Sureties, to adminiſter faithfully, as reqired by the 22 & 23 Car. 2. 


8. An Infant Female may make a Will, and diſpoſe of her Per- 
ſonal Eſtate at Twelve ; an Infant Male at ſeventeen, or at fifteen, 
if proved to be of Diſcretion; agreed in the Caſe of Biſhop and 


Sharp, 2 Vern. 469. by the Civil Law at fourteen ; and this Age is 
now admitted of in Chancery. 1 


9. An Infant may be a (c) Truſtee, 2 Fern. 5611 00 And by 
a ne 7 Ann. 
cap. 19. Infants ſeiſed or poſſeſſed of Eſtates in Fee in Truſt, or in Mortgage, are 3 * 1 


Conveyances of ſuch Eſtates. 


10. In this Caſe it was urged, that by the Cuſtom of Merchants, 
Infants were compellable to account as Factors; but the Court held, 
that tho an Infant may be an Executor, and ſhall be charged, be- 
cauſe the Law enables him; ſo he may be charged in Trover, be- 
cauſe a Tort; yet neither on a Contract, nor as Bailiff, nor for Goods 
to carry on a Trade, can he be charged; and therefore when the 
are made Factors, Security ought to be taken from their Friends, 
for their Accounting. Trin. 1700. between Smally and Smally. 
11. A. having married an Heireſs, who was but eighteen Years 
of Age, and ſhe being with Child, A. petitioned the King, that he 
would be pleaſed by Privy Seal to direct his Juſtices of the Com- 
mon Pleas to take a Fine or Common Recovery, ſo that the pe- 
titioner may be ſure of an Eſtate for Life in the Premiſles. The 
King in Anſwer ſaid, that he was ſatisfied of the Petitioner's Merit, 
but referred it to the Lord Chancellor, to report what was fitting to 
be done therein ; who, upon hearing Counſel, declared he thought 
the Petition reaſonable, and that he would report the ſame to the 
King accordingly. Sir Humphry Mackworth's Caſe, 1 Fern. 461. 
Note; Serj. Maynard obſerved, that the Petition was inartificially 
drawn, in praying, that a Fine or Comnion Recovery may be ta- 
ken, for that a Fine cannot be taken from an Infant, but a (d) Re- ) An in. 
covery may, by the King's ſpecial Direction. fant, eich 
Guardian, cannot ſuffer a Common Recovery; but if he obtains a Privy Seal for that Purpoſe, be — 
ſuffer a Recovery. 10 Rep. 43. Where ſuch Recoveries have been, vide Hob. 1 99. Cyo. Car. 307. 1 Ro 
Abr. 731. And vide 2 Salk. 567. where F. S. being of the Age of nincteen Years, his Siſter, who was 
the next in Remainder, and alſo his Heir, married one of bis Footmen, and he petitioned the King 
for Leave to ſuffer a Common Recovery, who referred it to the Judges of the Common Pleas, befors 
whom ſeveral Precedents of Recoveries ſuffered by Infants upon Privy Seals, were cited; but the 


Judges having obſerved, that ſeven of the Petitions were by Fathers, upon the Marriage of their Sons, 


and an equal Recompence given; and that here was neither Father nor Marriage in the Caſe; they 
diſallowed it, and ſaid, that this Matter had been carricd too far already. 


CAP. XXXV. 


fant, eicher 


CAP. XXXV. 
Injunttion. 


(A) Jnjunctions, in what Caſes, and when to be 
granted. . 
(B) What ſhall be a Bꝛeach thereof, 


(A) Jnjunctions, in what Caſes, and when to 


Truſtee having contracted to ſell an Eſtate to one Per- 
ſon, and the Ceſtui que having actually ſold it to an- 


1. 
(a) Injune- other, who moved for an (a) Injunction to quiet him 
tions to ſtay 


Waſte, vide in the Poſſeſſion, being diſturbed by the Truſtce; it was 


Title Waſte; held by my Lord Keeper, that an Injunction for Quieting the Poſ- 
Injunctiene ſeſſion, is only grantable where the Plaintiff has been in Poſſeſſion 


1 for the Space of three Years before the Bill exhibited, upon a Title 


Low, 2 yet undetermined; or in Caſe the Cauſe hath been heard, and 
= their Ju. Judgment paſſed upon the Merits of the Cauſe by the Court. 
riſdictiom. Lady Poiness Caſe, 1 Vern. 156. 

That Chan- | | | 

cery will not grant an Injunction, unleſs « Right appears, vide 1 Vern. 127. 2 Chan. Ca. 165. 1 Vern. 276, 


120, will grant a perpetual Injunction, vid. 2 Chan. Ca. 80. 1 Chan. Ca. 75. 2 Chan. Ca. 165. 


2. If a Perſon is ſued at Law for irregularly ſerving the Proceſs 
of this Court, an Injunction will be granted to ſtay the Proceedings 
at Law, for the Irregularity is only puniſhable in this Court. 1 Fern. 
269, - 
3. An Injunction is never to be granted before a Bill filed. 4 1nf. 
92. vide 1 Vern. 156. where it is ſaid, that the Defendant cannot 
have an Injunction, becauſe he has no Bill filed. 

g. But where a Mortgagee brought a Bill to forecloſe, and pend- 
ing the Suit, an Advowſon appendant to the mortgaged Manor be- 
came void; and the Mortgagee being hindered from Preſenting 
brought his Qzare Iinpedit; and the Court granted an Injunction 
on the Defendant's Application, tho' he had no Bill filed. 2 Fern. 


401, 
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Injunction. 
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5. So where a Cauſe abated by the Death of the Lady Gerrard 
and the Defendant was her Executor, who being ſerved with a 
Copy of the Bill of Revivor, and my Lord Keeper's Letter, would 
not appear, being in Privilege; and upon Motion an Injunction was 
granted, tho the Cauſe was not revived;; and the Caſe of Arm- 
ſtrong and Jachſin was cited, where, before a Demurfer deter- 
mined, the Plaintiff had an Injunction on Motion. Jin. 1700. be- 
tween the Duke of Hamilton and the Earl of Macclesfield. 

6. So where the Lord Wharton had an Injunction to quiet him 
in the Poſſeſſion of , the, Mines in Queſtion; and upon Hearing of 
the Cauſe, an Iſſue Wis directed, to try whether the Mines in 
Queſtion were within the Plaintiff's or Detendant's Manor; the Iſſue 
was tried at Bar, and found for the Plaintiff ; then the Plaintiff 
died, and a Bill of Revivor was brought; and before the Time 
for Anſwering was out, or the Cauſe revived, the Plaintiffs moved 
for an Injunction to ſtay the Lord Wharton's Working the Mines, 
having Affidavits, that ſince the Verdict againſt him, he had tre- 
bled the Number of Workmen, and between that and Candlemas 
would work out the Mines; and an Injunction was granted, tho 
the Cauſe was not revived. Mich. 1702. between Robinſon and 
Lord Wharton. © Dal Chet 1 | 


(B) What chan be a Bꝛeach thereof, 


1. I there be a Suit in Equity concerning Title to a Cloſe, and 

thereupon an Order is made, that the Defendant ſhall ſuffer 
the Plaintiff to enjoy the Cloſe, till, &c. and notwithſtanding the 
Defendant, upon a Title of Common, puts in his Cattle; this is 
no Breach of the Injunction, for the Common was not in Queſtion 
by the Bill. Hill. 8 Jac. 1. Bent's Caſe, Lane 96. 

2. In this Caſe, the Queſtion was, whether the Plaintiff was inti- 
tled to Relief for meſne Profits received by the Defendant whilſt a 
Cauſe was pending in this Court; and the Defendants had an In- 
junction; and my Lord Keeper held he was not intitled, but from 

the Time of Entry ; for if the Plaintiff entered, he might recover 
at Law, and the Injunction did not prevent his Entry. 2 Fern. 5 19. 
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2 8 Debt thall carry Intereſt, and from what 

(B) Where there may be Jntere& upon Jutere#, - 

(O) Where the Intereſt may exceed the Penalty, 

(D) How Debts, contracted befoze the Statiites that 
reſtrain Uſury, ſhall carry Intereſt. 

(E) What Jntereſf a Debt contracted in a Foꝛzeign 
Country wall carry here. 
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thall carry Intereſt, and from 
what Time. em 


1. W F A. gives a Legacy to his Grandaughter an Infant, to be paid 
at ſuch Time, and in ſuch Manner as his Wife, who was his 
Executrix, ſhould think fit and beſt for his Grandaughter; and 
the Exccutrix lives near twenty Years, and dies without pay- 
ing the Legacy; the Legacy ſhall be paid with Intereſt from the 
Death of 4. tho there was no Demand made of it in the Life of 
the Executrix. Decreed Trin. 1684. between Churchil and Lady 
Speake, 1 Vern. 251. a Legacy payable at a certain Day, ſhall 
carry Intereſt from the Time of Payment. 1 Fern. 262, but Ouært, 
whether there muſt not be a Demand ; for, 

2. Where a Legacy was deviſed to J. S. to be paid at a certain 
Time, yet it was held, that it ſhould not carry Intereſt, but from 
the Time of a Demand made; tho' otherwiſe of a Debt. Paſch. 
17501, between Foliff and Crew, and vide 2 Salk. 415. where it was 
held per Cowper Lord Chancellor, that in Caſe of a Perſon of full 
Age, he ſhall not have Intereſt but from the Time of Demand; 
ſecus of an Infant, becauſe Laches ſhall not be imputed to him, 

3. If a Mortgage is forfeited, and the Mortgagor mcets the Mort- 
gagec, and ſays to him, I have Money now, I will come and redeem 
the Mortgage; and the Mortgagee replies, that he would hold the 

3 | mortgaged 


(4) What Oedt 
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mortgaged Premiſſes as long as be could, and toben be bond bol 
them no longer, ket the Devil tate them if he would. And after- 
wards the Mortgagor- goes to the Mortgagee's' Houſe with 'Money, 
more than ſufficient to redeem the Mortgage, and tenders it there ; 


53 „4 „ͤ%ͤ 


but it does not appeen, that the Tender was to. chg. agee,. or * But f 
that he was within; yet a Redemptien will de M a the this, vide Ti- 
e Mortgages, 


Mortgagee ſhall have no Intereſt from the Time of the Tend 

becauſe of his Wilfulneſs. Decreed Mich. 15 Car. 2. —— Man- e 
ning and Burges, 1 Chan. Ca. 29. and a like Caſs ſaid to bs be- 

tween Peckham and Legay, about a Year befovb-e .. 9 ; 
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neareſt Relations, ftated the 


3 * 


aud Hobart; | ge it was on Account of the particular Hardſhips 
which attende 

3. If 4. mortgages for 4504. payable at the End of five Years, 
with Intercſt at 5 /. per Cent, in the mean Time ; and about two 
Months before the End of the five Years, the Mortgagee aſſigns over 
the Mortgage for 560 J. being the Principal and Intereſt then due; 
the 560 J. ſhall carry Intereſt, tho'the tive Years were not elapſed; the 

Mortgage being forfeited by the Non- payment of Intereſt. Decreed 
Hill. 1690. between Gladman and Henchman, 2 Hern. 135. vide 
1 Chan. 


4 „ - 


Intereſt Money, 


1 Chan. Ca. 258. where it was declared by. my Lord Chancellor, 
that it ſhould be: a Rule, that . are (the Mortgage being 
forfeited) ſhould have. Intereſt for Intereſt ; but 4. 
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1. IF one by Will or Deed ſubje& his Lands for the Payment of 
his Debts, and there is a Debt due by Bond, the Intereſt of 
which hath out-run the Penalty, yet it ſhall not carry Intereſt be- 
vyond the Penalty; for the Deſign of ſubjecting the Lands was not 
to increaſe the Debt, but to give à farther Security; but if the De- 
viſee or Truſtee neglects to payin a reaſonable Time, he ſhall, af- 
be che regu- ter ſuch Neglect, pay Intereſt beyond the (a) Penalty; per Cowper 
lar Practice Lord Chancellor, 1 Salk. 1594. Fo | | 


in Equity, as | | 1 | 
. 4 Law, that an Obligor ſhould not pay more than the Penalty of the Bond, the Obligee ha- 
ving Choſen his own Security, and made himſelt Judge. Vide 1 Vern. 342. 2. Fern. 509. Yer a Court of 
Equity will ſometimes extend the Debt beyond the Penalty; as where the Obligee has been delayed by 
Injunction; vide 1 Vern. 350. ſo if delayed by Privilege of Parliament; vide Show. P. C. 15. but Note; a 
Diverſity is often taken, where the Obligee and where the Obligor ſues in Equity: For in the laſt 
Caſe the Court will ſometimes, upon relieving againſt the Penalty, decree Principal and Intereſt, tho 
the Intereſt exceed the Penalty, purſuant to that Rule, that He, who would have Equity done him, muſt 
do it to others. And this ſeems to be the Reaſon, why an Obligee ſhall have Intereſt, after he has en- 
tered up judgment; for tho' in Strictneſa, it may be accounted his own Fault, why he did not take 
out Execution ; yet as by the Judgment he is intitled to the Penalty, it does not ſeem reaſonable that 
he ſhould be deprived of it, but upon paying him principal and the Intereſt, which incurred as well 


before as after the Entring up of the Judgment, 


4) Tho! it 


(D) How Debts, contracted befoze the Statutes 
that reſtrain Uſury, ſhall carry Jntereſt, 


Yo FF a Mortgagee receives Intereſt upon an old Mortgage, after 
I the Rate of 8/. per Cent. after ſuch Time as the Intereſt is re- 
duced to 6. per Cent. by the Statute, yet he ſhall not be obliged to 
allow or diſcount the 21. per Cert. towards Satisfaction of the Prin- 
cipal. Decreed Trin, 1688, between Valker and Penrie, 2 Vern. 
78. 2 Fern. 145. S. C. where upon a Bill of Review, Rawlinſon 
and Hutchins, Lords Commiſſioners, held the Decree ſhould be re- 
verſed, againſt Lord Trevor ; but it ſeems to be now ſettled, that 
the Statute of 12 Jun. cap. 16. which reduces the Intereſt of the 
Money to 51. per Cent. has not a Retroſpe& to any Debts contract- 
ed before, but that they ſhall carry Intereſt according to the Intereſt 
allowed, or Agrecment made at the Time the Debt was contracted. 


(E) What Jntereſt a Debt contracted in a Fo- 
reign Country ſhall carry here. 


; 7 F. contracted a Debt in Flank, for which he gave a Bond, 
and coming into England he was arreſted here for the Debt; 


and having brought a Bill for Relief, he inſiſted among other 


Things, that he ſhould not be obliged to pay 1riſþ Intereſt, the 
Money being now to be paid here; but the Court held, that he 


muſt pay 7ri/þ Intereſt, and that in all Cafes Intereſt muſt be paid 
| TY ho | TT according 


: 
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Ir ntereſt Money. 
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according to the Law of the Country where the Debt was contracted, 
and not according to that where the Debt is ſued for; but held it 
reaſonable, as the Money was now to be paid here, that the Plain- 
tiff ſhould have an Allowance for the Return of it out of Jrclard, 
Trin. 1702. between the Earl of Dungamnon and Hackett, and 
ſeveral Precedents were cited to this Purpoſe, as the Cafe of Lane 
and Nichols, in which Turkih Intereſt was allowed on a Contract 
made there, tho' both Parties had been long in England; fo Indian 
Intereſt was allowed on a Contract made there between Harvey and 
the Eaſt-· India Company; and a Caſe vn the Earl of Donegalls 


Will, who living in Ezgland deviſed a Rent-charge out of his E- 


ſtate in Ireland; and it was held that it ſhould be according to the 
Engliſh Value, the Will being made here, 

2. If a Debt be contracted in Jreland, and a Bond given for ſecu- 
ring of it in Euglaud, it ſhall carry Engliſh Intereſt, Mich. 1700. 
between L. Ranelaugh and Sir John Champant, 2 Vern. 395. but 
Ouzre of this Report; for it appears, that Sir John Champant was 
Deputy-Receiver to L. Ranelaugh, who was Vice-Treaſurer of Jre- 


land; and that he had accepted and paid ſeveral Bills drawn on him 


by my Lord from Eugland, amounting to a great deal more than 
the Fees and Profits of his Place; and that my Lord ſetit him over 
a Bond for the Overplus payable there; and it was held, that this 
Bond on a Suit here, ſhould carry Triſb Intereſt. 4 

3. The Plaintiff being a Merchant, had Sugars due to him in 
Nevis on Bond, with Intereſt at 10 J. per Cent. being the common 
Intereſt of the Country; he intruſted one J. S. his Agent there, to re- 
ccive thoſe Sugars, and to return them hither. J. S. receiyes the 
Sugars, but never returns them, but dies, — the Defendant his 
Executor, againſt whom the Plaintiff brought His Bill; and tho! it 
was. urged, that 7. S. being an Attorney, ſhould be excuſed from 
Intereſt, or at moſt ſhould only pay the Intereſt this Country allows; 
yet it was held, that the Defendant ſhould pay 10 J. per Cent. Inte- 
reſt, and that F. $.'s being only an Agent or Attorney, did not ex- 
cuſe him, becauſe he had misbehaved himſelf, Trin. 1701. between 
Ellis and Lond. | 


ij 
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in Common. 


(A) What all be a Jointenancy, and not a Tenancy in 

Common. 5 

(B) What ſhall amount to a Severance of the Join: 
tenancy. 


( What cal be a Jointenancy, and not a 
5 Tenancy in Common. 


gage, and take the Mortgage to themſelves jointly, and one 
of them dies; when the Money comes to be paid, the Sur- 
vivor ſhall not have the Whole, but the Repreſentative of 
him who is dead ſhall have a Proportion. Decrced 7 Car. 1. be- 


tween Petty and Styward, 1 Chan. Rep. 57. i He bows 
2, But if two take a Leaſe jointly of a Farm, the Leaſe ſhall 


ſurvive; but the Stock on the Farm, though occupied jointly, ſhall 
not ſurvive; neither ſhall a Stock uſed in a joint Undertaking in the 

Way of Trade ſurvive; and therefore not neceſſary in Articles of 
Copartnerſhip to provide againſt it; per Lord Keeper. Hill. 1683. 
between Fefferies and Small, 1 Vern. 217. And per Lord Keeper, 


1 two Perſons advance a Sum of Money by Way of Mort- 


where Survivorſhip is to take Place, is where Two become intereſted 


by Way of Gift, or the like. Vide 1 Perm. 33, 361. whether if Two 
joint Purchaſers pay Share and Share alike for a Purchaſe, and one 
dies, the Whole ſhall ſurvive. 

3. The Commiſſioners of Sewers had ſold and conveyed Lands to 
five Perſons and their Heirs, who afterwards, in Order to improve 
and cultivate theſe Lands, entred into Articles, whereby they agreed 
to be equally concerned as to Profit and Loſs, and to advance each 
of them ſuch a Sum), to be laid out in the Manurance and Improve- 
ment of the Land; and it was held, that they were Tenants in 
Common, and not Jointenants, as to the beneficial Intereſt or Right 
in theſe Lands, and that the Survivor ſhould not go away with the 
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Jointenants, and Tenants 


Whole, 
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Whole, for then it might happen that ſome might have paid, or 
laid out their Share of the Money; and others, who had laid out 
nothing, go away with the whole Eſtate. Decreed at the Rolls, 
Trin. 1729. between Lake and (zibſon: And his Honour hold, that 
where Two, or more, purchaſe Lands, and advance the Money in 
equal Proportions, and take a Conveyance to them and their Heirs, 
that this is a Jointenancy, that is, a Purchaſe by them joint ly of the 
Chance of Survivorſhip, which may happen. to the one of them as 
well as to the other; but where the Proportions of the Maney are not 
equal, and this appears in the Deed it ſelf, this makes them in the 
Nature of Partners; and however the legal Eſtate may ſurvive, yet 
the Survivor ſhall be conſidered but as a Truſtee for the others, in 
Proportion to the Sums advanced by each of them. So if Two, or 
more, make a joint Purchaſe, and afterwards one of them lays out 
a conſiderable Sum of Money in Repairs or Improvements, and dies, 
this ſhall be a Lien on the Land, and a Truſt for the Repreſentative 
of him who advanced it; and that in all other Caſes of a joint Un- 
dertaking or Partnerſhip, either in 'Trade, or any other Dealing, they 
were to be conſidered as 'Tenants in Common, or the Survivors as 
Truſtees for thoſe who were dead. 

4. If a Man covenants to ſtand ſeiſed to the Uſe of 4. for Life, 
and after to Two, equally to be divided, and to their Heirs and Aſ- 
ſigns for ever, the Inheritance ſhall be in (a) Common, as well as (a) Copy- 
the Eſtate for Life; and there is no Difference where it is to Two, 657: 35-2 
equally divided, and where to Two, equally to be divided. 2 Fent. dered tothe 
365, 366. vide Show. P. C. 2 10. where it is admitted, that there is 2 
no Difference between divided and to be divided; and that Diſtinc- cheis Hates, 
tion is now exploded, | equally to be 

| divided be- 

tween them and their Heirs reſpectively; and Gould and Turton Juſtices held it a Tenancy in Com- 
mon, by Reaſon of the apparent Intent of the Parties; but Holt Ch. Juſt, held it a Jointenancy, and 
that the Word equally, imported no more than to have alike; and as to the Word divided, he held, that 
did not import a Tenancy in Common, for their Poſſeſſion muſt be intire, & pro indiviſo; to divide 
would be to deftroy it; and it is ſtrange to create an Eſtate from a Word which implies only, what 
would deſtroy it. 1 Salk. 391. But the ſame Caſe being cited Mich. 1750. in the Caſe of Stringer and 
Phillips, was ſaid by Counſel to be reverſed, according to my Lord Holt Opinion; in which Caſe it was 
held by the Maſter of the Rolls, that there was a Difference between Words which create a Tenancy 
in Common in a Will and in a Conveyance; for that though the Words, equally to be divided, 1n a Will, 
create a Tenancy in Common ; yet it is not by Force of the Words themſelves, but by the Intent of the 
Teſtator, that there ſhould be no Survivorſhip; and he ſaid there were but two Ways of creating a 
Tenancy in Common by Conveyance, viz. clear by limiting it to them expreſly as Tenants in Com- 
mon, or elſe by limiting a Motety, or a Third, or other undivided Part, to one; and the other Moi- 


ety, or Third, to another, &. for if otherwiſe, though the Words, equally divided, be uſed; yer they 
ſhall ſignify only an equal Diviſion and Proportion of the Profits. 


5. If a Man conveys his Houſe and four Farms to Truſtees, upon 
Truſt that his two Siſters might cohabit in the Capital Houſe, and 
equally divide the Rents and Profits of the four Farms betwixt 
them, and the Whole to the Survivor of them, this ſhall be a Join- 
tenancy, Decreed Mich. 1694. between Clerk and Clerk, 2 Vern. 
323. for although the Words, equally to be divided betwixt them, 
do ſometimes in a Will make a Tenancy in Common ; yet it is 
only by Way of (b) Conſtruction. 15 ch If« Men 
Lands tochis two Sons and their Heirs ſor ever, and the longer Liver of them, to be * divided 
berween them after his Wife's Death ; this ſhall be a Tenancy in Common in the Sons; adjudged 


3 Lev. 373. by three Judges againſt one; and that the latter Words being in à Will ſhall controul 
the former, | 
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6. If 4, deviſes Lands to Truſtces and their Heirs, in Truſt that 
the Profits ſhould be cqually divided between his Wife and Daugh- 
ter, during the Wife's Life; and after her Death he deviſes the ſame 
to the Uſe of his Daughter in Tail, with Remainders over, and the 


Daughter dies during the Mother's Life; this being a Tenancy in Com- 


mon ſhall go to the Adminiſtrator of the Daughter, during the Mo- 
ther's Life, and ſhall not be a reſulting Truſt for the Benefit of 
the Heir. Decreed Mich. 1701. between Phillips and Phillips, 
2 Vern. 430. vide 1 Fern. 65. where the Words, equally to be Aer. 
ded, was decreed a Tenancy in Common. 

7. J. S. deviſed a Term tor Years, and all her Intereſt therein, to 
her two Daughters, they paying yearly to her Son 25 J. by quarter- 
ly Payments, vis. each of them 12 J. 10 f. yearly, out of the Rents 
of the Premiſſes, during his Life, if the Term ſo long continued; and 
my Lord Chancellor held it clearly to be a Tenancy in Common, the 
25 J. being to be paid by the two Daughters equally; in Moieties. 
Mich. 1685. between Kew and Rouſe, 1 Vern. 353. 

8. If J. S. directs by Will, that 240 J. ſhall be laid out in the 
Purchaſe of Lands, and ſettled on M. and the Heirs of her Body; 
and if ſhe die without Iſſue, then on the Children of E. which ſhe 
ſhould leave behind her, and M. dies without Iſſue, before any Pur- 
chaſe had, and afterwards the Truſtees lay out the Money in a Pur- 
chaſe, and convey the Lands to the two Children of E. and their 


NHieirs who hold it for ſeveral Years, and then one of them dies; the 
Survivor ſhall not have the Lands. Decreed Paſch. 1688. between 


Saunders and Browne, 2 Vern. 46. 3 Chan. Rep. 214. S. C. reported 
contrary, and there ſaid, that if the Money had not been inveſted in 
a Purchaſe, it would not ſurvive. Vide 2 Fern. 5 56. where it is held, 
that Survivorſhip muſt take Place as well in Equity as at Law. 

9. A Man having a Mortgage for Years makes his Will, and 


NR thereby deviſes all his Perſonal Eſtate, of what Nature ſoever, to 


his Executors, in Truſt for the Payment of his Debts, and after- 
wards deviſes the Reſidue and Overplus of his ſaid Perſonal Eftate 
to his two Daughters, equally to be: divided between them, and dies; 
the Debts being ſatisfied, the Daughters contract with the Mortgagor 
for the Purchaſe of the Equity of Redemption to them and their 
Heirs; one of the Daughters deviſes her Share and Intereſt to the 
Plaintiff, and dies; and it was held that this Purchaſe of the Equity 
of Redemption and Inheritance was a Tenancy in Common, the 
Mortgage deviſed to the two Daughters being ſo, and this Purchaſe 
being founded on the ſaid Mortgage. Decreed Paſch. 11 Aun. be- 
twecn Edwards and Faſhion. by 
10. J. FS. deviſed his Leaſehold Houſe to his Wife for Life, and 
after her Death, he deviſed it to . and her three Sons, equally a- 
mongſt them; and it was decreed, that they took it as Tenants in 
Common, though there was no Mention of any Diviſion to be made: 
Paſch. 1718. between Varner and Home. 1 | 
11. One deviſed 100 J. to Five, equally to be divided between them 
and the Survivors and Survivor of them; and if A. (one of the Five) 
died before Marriage, her Share to go over to another Perſon; and it 
was decreed, that — took this 100 J. as Tenants in Common, and 
that the Words, and the Survivors and Survivor of them, to make 
them Jointenants, would be a Contradiction to the firſt Words, 


whereby they were made 'Tenants in Common, and that they — 
— 7 | | 2 
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pe conſtrued to extend only to ſuch who were ſurvivors at the Death 
of the Teſtator, and therefore inſerted to prevent a Lapſe; and this 
is the Stronger, by the Limitation over of 4.s Share upon a Contin- 
ency, by which it is plain, the Teſtator did not intend her to be a 
ointenant with the Reſt; and as the Deviſe was to all Five, they 
mult all take alike; and not H. to be Tenant in Common, and the 


other four Jointenants. Mich. 1730. at the Rolli, between Stringer 
and Phillips. 


(B) What ſhall amount to a Severance of the 
Jointenancp. 


1. 1 Perſons being jointly intereſted in the Truſt of a Term 
for Yeats, one of them mortgaged his third Part; and the 
Queſtion was, whether the Jointenancy was ſevered; and though it 
was admitted to he a ſettled Point in Chancery, that if one deviſes 
his Lands in Fee, and afterwards mortgages them to another in 
Fee, that it is but a Revocation pro tanto only; yet my Lord 
Cowper held that this was not like the Caſe of a Will, in which it 
may be for the Mortgagor's Advantage, not to have it conſtrued a 
Revocation ; but that in the Caſe of a Jointenancy, which is a 
Thing (a) odious in Equity, it would be a Diſadvantage to the () Jointe- 
Mortgagor not to have it conſtrued a Severance; for if he ſhould ane, (f an 


> : Inheri 
die firſt, all muſt go from his Repreſentative to the Survivor. Mich. bob 
8 Ann. between Tork and Stone, 1 Salk. 158. voured, for 


2, The Plaintiff's Husband and Defendant had enjoyed a Church- 2 
Leaſe in Moieties under an Agreement, that there ſhould be no Be- and multiply 
nefit of Survivorſhip; but upon the laſt Renewal the Leaſe was taken 28 Juſt 
in both their Names, and no expreſs Agreement againſt Survivorſhip; 1 Salk. 392. 
the Plaintiff's Husband falling ſick, by Decd aſſigned his Moiety of 
the Leaſe to his Wife, and by his Will deviſed it to her; and there 
being no Proof of the Agreement, and the Grant to the Wife being 
void; it was decreed, that the Will could not ſever the Jointenancy. 

Mich. 1700. between Moyſe and Gyles, 2 Fern. 385. Et] 

3. If A. and B. are Jointenants, and 4. makes a Leaſe for Years 
of his Moiety, to commence upon his Death, if B. ſhall ſo long 
live; this is a Severance of the Jointenancy, and the Leaſe will 
bind B. if he ſurvives. 2 Fern. 323. 

4. If one Jointenant agrees to alien, and docs it not, but dies; 
this will not ſever the , 5 ray nor bind the Survivor, 2 


Vern. 63. 


preg 


2 — = = — — — — — — — — — _ — — — 1 — R = — 
« K — — . — * — 
A 1 - — —— * — — bl = _— - — * — r 3 4 
_ — a — — * = 1 — . * * * en A 0 ON . : — * 3 * — * * 
. Gon — 4 7 - * — ww — ——— — — A . a — n — : * * — 
—. — —. AL, I — ara... — * — — — — — g 1 0 — —— — — 
— — 4 - g 5 oY ence ne r — 


CAP. XXXVIII 


Legacies, 


(A) Of veſted oz lapſed Legactes, being to be paid at a 
future Time 02 certain Age, to which the Xegatees 
never arrived, 


(B) Of a lapſed Legacy, by the Legatee's Dying in the 
Life-time of the Teſtatoz, and Here, in what Caſes it 
ſhall be good, and veſt in another Perſon, to whom it 
is limited over. 


(C) Ok ſpectfick and pecuniary Legacies, and here of 
Abating and Rekunding. | 

D) Df the Time ok Payment of a Legacy. 

(E) To whom to be paid. 

(F) Where Legatees ſhall have Intereſt and Mainte⸗ 
nance. 

(G) Ademption of a Legacy, 


— 


Of Deviſes of Things Perſonal, to whom, and by . Deſcrip- 
tion good, and where it ſhall be in Satisfaction, 01d. Title Devi/e. 
Legacies given upon Condition, vid. Title Conditions and Limita- 
tions; and vid. Title Remaiuder, for Legacies limited over. 


(A) Of veſted 02 lapſed Legacies being fo be 
paid at a future Time oz certain Age, to 
which the Legatees never arrived. 


twenty-one Years, or Day of Marriage, to be paid to * 

with Intereſt, and he dies before either, yet the Money ſhall 

go to his Executor. 29 Car. 2. Chbberie's Caſe, 2 Vent. 

342. 2 (Row. Ga. 155. S. C. 2 Salk. 415. S. C. cited. 2 Vern. 673. 


4 C. cited. 
3 x 1. But 


1. . a Sum of Money is bequeathed to one of the Age of 


- * 
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2, But if Money is bequeathed to one at his Age of twenty-one 
Years, and he dies before that Age, the Money is (a) loſt. 2 Chan. (a) The 
Cu. I. 2 Sale ary; P. V7 oo aig Rule and 

TY > ads Oct AS60145 004. 0 0gtugrits Gas tt Diction 
in theſe Caſes is agreeable to the Civil Law, which is, that if a Legacy be deviſed to one generally, 
to be paid or payable at the Age of Twenty-one, or any other Age, and the Legatee dies before that 
Age ; yet this 1s 00k an Intereſt veſted in the Legatee, that his Executor or Adminiftrator may ſue 
for and recover it; for it is debitum in praſenti, though ſolvendum in futuro, the Time being annexed to 
the Payment, and not to the Legacy itſelf; ſo if the Legacy is made to carry Intereſt, tho the Words, 
to be paid, or payable, are omitted, it ſhall be an Intereſt veſted. But if a Legacy be deviſed to one at 
Twenty-one, or if, or when he ſhall attain the Age of Twenty-one, and the Legatee dies before that 
Age, the Legacy is lapſed, Dyer 59. 1 Leon. 177. Off. Exec. 347; oily: 311, $12. Vid. 2 Vern. 416. 
where my Lord Keeper Fright was of Opinion, that there was no Foundation for this Diſtinction, and 
that the Teſtacor's Intention was equal in both Caſes; but note; that was ih a Caſe wherein the Legacy 
was to ariſe out of the Real Eſtate; which by the better Authorities, ſhall not go to the Repreſenta- 
tive of the Legatee, but ſhall fink in the Inheritance, for the Benefit of the Heir, as much as if it were 
a Portion provided by a Marriage Settlement; for which. vid. Title Heir, and 2 Vern. 92, 617, 508, and 
2 Vent. Pawiet and Paxlet ; but when it was to be paid out of the Perſonal Eſtate, the above Diſtin&ion 
has been allowed of, as well before, as by all the ſubſequent Chancellors; and my Lord Copper laid, that 
tho' it was at firſt introduced upon very ſlender Reaſons, and probably upon no other, but from a 
conſtant Willingneſs in the Civil Law, to ſtretch in Favoux of a particuſar Legiree againſt the Reſi- 
duary Legatce, who went away with the whole Surplus of the Perſonal Eſtate; yet as Chancery has 
now a Concurrent Juriſdidtion with the Spiritual Court in Matters of this Nature, he thought it high- 
ly reaſonable, that there ſhould be a Conformity in their Reſolutions, that the Subject might have che 
ſame Meaſure of Juſtice in which Court ſoever he ſued, + 135 


3. If a Portion is deviſed to a Child, with Intereſt, but not to be 
paid, or payable, until the Child attain twenty-one Years, or was 
married; and the Child dies under twenty-one Years, . and unmar- 
ried; yet the Portion ſhall go to the Adminiſtrator of the Infant. 
Trin. 1687. between Collins and Metcalf, 1 Vern. 462. decrecd. 

4. So if a Legacy of 50/. is deviſed to J. S. when of the Age of 
ſixteen Years, and Intereſt in the mean Time to be paid quarterly; 
this is a Legacy veſted, becauſe it carries Intereſt. Mich. 1711. be- 
tween Stapleton and Cheele, 2 Vern. 673. decreed. N 

5. But if A. deviſes in theſe Words, ig. I give 1001./ a. piece to 
the two Children of J. S. at the Enid of ten Tears after my De- 
ceaſe, and the Children die within the ten Years, this is a lapſed 
Legacy, and is ſo in all Caſes where the Time is annexed to the 
Legacy itſelf, and not to the Payment of it. Between Snell and 
Dee, 2 Salk. 415. per Cowper Lord Chancellor; though it was ob- 
jected, that this differed from the Caſe, where a Man deviſes 100 /. 
to J. F. at his Age of Twenty-one, becauſe it is a Contingency, 
whether he will attain to that Age; but the Expiration of the ten 
Years is inevitable. 

6. So where one being poſſeſſed of a very conſiderable Perſonal 
Eſtate, Part in Jamaica, and Part in England, and being himſelf re- 
ſiding in Jamaica made his Will, and thereof ſeveral Executors, 
ſome for his Eſtate in Jamaica, and others reſiding in Eugland, for 
his Eſtate here, and amongſt other Things deviſed in theſe Words, 
wiz. I give and bequeath to J. S. now under the Cuſtody of R. D. 
the Sum of 2000 l. at the Age of twenty-one Tears, to be paid by my 
Executors in England, and deviſed all the Reſt and Reſidue of his 
Eſtate to the Plaintiff, and died; J. S. having attained his Age of 

Eighteen made his Will, and thereby devifed this Legacy, and all 
his Eſtate, to the Defendant; and my Lord Chancellor held this a 
lapſed Legacy, and that it was a vain Endeavour in the Defendant's 
Counſel to conſtrue it a preſent Legacy, and therefore veſted by 
the Word Now, becauſe it was a plain Deſcription of the Ges 
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of the Legatce, viz. Now under the Cuſtody of, &c. for otherwiſo 


they muſt ſtop at Now, which would be playing with the Words; 
and though the Word paid, was made Uſe of, yet it was plainly 
intended a Deſignation of the Perſons by whom the Legacy was to 
be paid, ig. by his Executors in England, which was proper, he 
having two Sets of them. Trin. 1710, between Orn/low and South 
decreed. 


(B) Of a lapſed Legacy, by the Legatee's Dy- 

ing in the Life-time of the Teſtatoz; and 
here, in what Caſes it ſhall be good, and veſt 
in another to whom it is limited over. 


1. By Will, reciting, that B. owed him 400 J. gave and be- 

* queathed that 400 J. to him, provided he, out of the 400 J. 
paid ſeveral Sums in the Will mentioned, to his Wife and Children, 
and the Reſt and Reſidue he freely and abſolutely gave to him, and 
willed and required the Executor to deliver up the Security imme- 


diately upon his Death, and not to claim or meddle with the Debt, 


or any Part thereof; but to give fuch Releaſe or Diſcharge, as B. 
his Executors or Adminiſtrators ſhould require or think fit; B. died 
in the Life-time of the Teſtator; and it was held, that the Money 
directed to be paid the Wife and Children. was well deviſed ; but as 
to the Reſidue deviſed to the Debtor himſelf, that it was a lapſed 
Legacy, he dying in the Lifc-time of the Teſtator; although it was 
admitted, that if the Teſtator had ſaid, T forgive ſuch a Debt, or, 
that my Executor ſhall not demand it, or ſhall releaſe it, that 
would have been a good Diſcharge of the Debt, though the Debtor 


died in the Life-time of the Teſtator. Mich. 1705. between Elliot 


and Davenport, 2 Vern. 521. decreed. 

2. A. deviſed an Eſtate to his Wife for her Life, and after to the 
Plaintiff, his Niece, and her Heirs, upon Condition, and to the In- 
tent that ſhe pay 400 J. to ſuch Perſon as his Wife, by her Will in 
Writing, or any other Writing, ſhould direct and appoint, and dies; 
the Wife after marries a ſecond Husband, and then makes a Will in 
Writing, and thereby 'reciting the Power given her by her former 
Husband's Will, appoints the 400 J. to be paid to her Husband, his 
Executors or Adminiſtrators; and that when he ſhall have fully re- 


ccived the 400 J. he ſhall pay 100 J out of it to B. 50/. to C. and 


501. to D. and makes her Husband her Executor, and then goes on, 
and ſays, that ſhe has publiſhed this her Laſt Will and Teſtament 
in the Preſence of three Witneſles; and the Husband ſubſcribed that 
he does approve of this Will; afterwards the Husband died before 
her, and makes her Exccutrix of his Will and Reſiduary Legatee; 
then B. and C. die both Inteſtate, and afterwards the Wife dies; and 
the Defendants take out Adminiſtration to her, with the Will annexcd, 
and alſo Adminiſtration to B. and C. and the Queſtion was, whe- 
ther this Appointment being made by Will, and the Appointee dying 
before the Appointor, this ſhould be in the Nature of a Legacy, 
and fo the Appointment void, the Teſtatrix ſurviving the Nomince ; 
and my Lord Keeper held, that if it was a Thing purely 'Teſtamen- 
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tary, it would be plainly a lapſed Legacy; but that in this Caſe 
the 400 J. was not in its own Nature teſtamentary, but they take as 
Nominees; and tis but the Execution of a Truſt; and decreed the 
Money to be paid. Mich. 1700. between Burnet and Helgrave. 

3. E. made her Will, and deviſed in theſe Wards, I give unto 
my loving Kinſman R. H. the Sum of 3o06L. one 100 l. Part 
hereof, he doth owe me, which I do intend to give to ny Conſin 
S. H. his youngeſt Daughter; but my Will and Deſire is, that he 
ill give the 70 300 l. to his Daughter S. H. at the Time of his 
Death, or ſooner, if there be Occaſion for her better Advancement 
and Preferment ; the Teſtatrix, at the Making of her Will, was in 
England, and it ſo fell out, that R. H. died in Ireland; eight Days 
before the Death of the Teſtatrix ; afterwards iS, H. died at the 
Age of Sixteen, and unmarried, and the Plaintiff was her;Admini- 
ſtrator; and it was decreed at the Rolls, 'and- affirmed by my 
Lord Chancellor, that the Words, I defire, or I will, amount unto 

an expreſs Deviſe, and that the Qze hundred Pound Bond to the 
Teſtatrix, ſhould be aſſigned to the Plaintiff, and the 2001, paid 
him, with Intereſt from the exhibiting the Bill. Mich. 1704. be- 
tween Earles and England, 2 Vern. 466, 467. Although it was 
inſiſted upon, that a Benefit was deſigned R. H. and that he was 
not a bare Truſtee, for he was to have the Intereſt of the 3 oo J. 
for his Life, unleſs his Daughter had Qccafion for it before his 
Death, which ſhe had not. Fo 
4. But where 4. deviſed to his Siſter 350 J. upon Condition that 
ſhe, at or before her Death, ſhould give to her Children 200 J. 
thereof, and the Siſter dicd in the Life-time of the 'Teſtator ; and 
it was held, that the whole 350 J. was lapſed; for it being a De- 
viſe of Money, the abſolute Property veſted in the. firſt Legatee. 
Mich. 1689. between Birkhead and Coward, 2 Fern. 116. ruled on 
Demurrer, | YT | : | 

5. If 4. deviſes 150 J. a- piece to the four Children of J. &. by | 
Name, to the Sons to be paid at their Age of twenty-one Years, and k 
to the Daughters at Eighteen, or Days of Marriage; and in Caſe EI 1 
one or More of the aforeſaid Children ſhall happen to die before 1 
his, her, or their reſpective Legacy or Legacies ſhall become due, ll. 
then ſuch Legacy or Legacics ſhall go to the Survivors of them; | 


and in Caſe three ſhould die, then the Survivor to take the Whole; "| 
if one of the Children dies in the Life-time of the Teſtator, the 'N 
Survivors ſhall take that Share, and it ſhall not be a lapſed Le- | 


gacy. Hill. 1690. between Miller and Varres, 2 Vern. 207. de- 
creed; 2 Vern. 611. F. P. decreed between Ledſome and Hick- 
man. 5 
6. So where a Legacy of 50 J. was given to A. at Twenty- one, 
or Marriage, and 50 J. to B. at Twenty-one or Marriage; and in 
the Cloſe of the Will, the Teſtator added, if any Legatee dies be- 
fore his Legacy is payable, the ſame ſhall go to the Brothers and 
Siſters of ſuch Legatee; 4. dying in the Life-time of the 'Teſtator, 
it was adjudged no lapſed Legacy, but that it ſhould go to the Bro- 
thers and Siſters. Trin. 1700, between Darrel and Moleſeorth, 
2 Vern. 378. 2 Fern. 653. and 744. S. P. decreed, 1 Fern. 425. 
S. P. and 2 Chan. Rep. 187. S. P. and between Northe and Bur- 
baze, Hill. 1617. S. P. decreed. „ 
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7. So where a Man deviſed to 4. and B. the two Daughters of 
his Brother G. to be paid within a Year after the Death of his Wife, 
pig. 50 l. to A. and 50 J. to B. if they ſhall both be alive at the 
Time of Payment; but if either of them ſhall die before, then the 
ſaid 100 J. to the Survivor of the ſaid two Daughters; one of the 
ſaid two Daughters died in the Life- time of the Teſtator; and the 
only Queſtion was, whether the ſurviving Daughter ſhould have the 
whole 100 J. or only the 50 J. and Rawlinſon and Hutchins, Lords 
Commiſſioners," were clearly of Opinion, that ſhe ſhould have the 
whole 100 . they faid, that by the firſt Clauſe of the Will, it is a 
joint Deviſe to them of the 100 J. in which Caſe; if the Will had 
gone nd farther, if one had died, it would have ſurvived to the 
other, then the Via. that comes after is only a Severance of it, in 
Caſe they ſhould both live to the Time of Payment, which they did 
not; and then the laſt Clauſe of the Will, in Caſe either died before 
the Time of Payment, is a new ſubſtantive Deviſe of the whole 
100 J. to the Survivor; and decreed accordingly. Mich. 1691. be- 


* 


tween Scolding and Green. 


(C) Of ſpecifick and pecuniary Legacies, and 
bhere of Abating and Refunding, 
1. IF 4. by Will deviſes to his Wife all his Perſonal Eſtate at a 


I Place called JF; and deviſes to B. a Legacy of 500 J. and 
ſeveral other Legacies, and Affets prove deficient to pay the 500 /. 


and other Legacies ; yet the Wife's Legacy being a ſpecifick Le- 


gacy ſhall take Place. Mich. 1714. between Sayer and Sayer, 
2 Fern. 688. that a ſpecifick Legatee ſhall not abate in Proportion 
with a pecuniary One, pid. 2 Fern. 111. Nel. Chan. Rep. 303. 
2 Chan. Ca. 25, 171. 1 Fern. 31. 2 Salk. 416. 

2. J. S. having 4000). ſecured to him by Bond, in the Names of 
A. and B. in Truſt for himſelf, deviſed it to his Daughter (now 
married to the Plaintiff) and made her Reſiduary Legatee; and by 
the ſame Will deviſed a Leaſe he had in a Farm to R. D. and 


there not appearing Aſſets at his Death to > Brin Debts, this Farm 


deviſed to R. D. was fold for Payment of Debts; afterwards, by 
Decree of this Court, the 4000 J. was adjudged to be Aſſets to pay 
Debts, and was brought into Court, there to remain for that Pur- 
poſt; the Plaintiff propoſed to have what remained of the 4000 /. 
paid out of Court to him, all Debts being, (as was ſaid) paid; and 
the Defendant R. D. oppoſed it, tilt he had firſt had Satisfaction 
out of it, for the Value of the Farm deviſed to him, and ſold for 


Payment of Debts. The Court held, that the Deviſe of this Sum 


of Money was a ſpecifick Legacy, and therefore R. D. can have 
but a proportionable Part of the Value of his ſpecitick Legacy out 

of it. Mich. 1700. between Lord Caſtleton and Lord Fanſhazw. 
3. If a Man deviſes a ſpecifick Legacy, and likewiſe other Lega- 
cies, tho' the other Legacics fall ſhort, yet the Legatee muſt have 
his Specifick Legacy intire; but if a Man deviſes ſeveral Legacies, 
as 100/, to one, and 50/1, to another, (5c. there, altho' he directs the 
Legacy of 100/. to be paid in the firſt place, yet if the other Lega- 
cies fall ſhort, then the Legatce of the 1001, muſt make a propor- 
4 ; | | tionable 


Legacies. 


tionable Abatement: of his Legacy; Hill. 168 1. between Brown 
and Alleyn, 1 Vern. 31. 2 Chan. Kep. 138. S. W .. 

4. A Creditor ſhall make Legatees refund, when Allets become 
deficient, tho' there be no Proviſion made for refunding. 1 Fern. ga. 
2 / ent. 360, F. P. 2 Lern. 205. F. P. „lo 4 Ph * Eoin 38 

5. So where 4. being indebted to B. made C. his Executor, and 
C. waſted the Eſtate and died, having deviſed ſeveral Legacies, and 
made D. Executor, which Legacies D. paid; and , having ex- 
hibited a Bill againſt Y. the Executor of C. for his Debt due from 
the firſt Teſtator, and againſt the Legatees, in the Will of C, to 
compel them to refund their Legacies, there not being ſufficient 
Aſſets of the firſt Teſtator; and it was decreed accordingly. 1 Vera, 
162. That a Creditor ſhall follow the Aſſets in Equity, into whoſe 
Hands ſoever they come. Vid. 2 Fern. 205, * b well 

6. One Legatce ſhall compel another to refund where the Aſſets 
become deficient, tho' there be no Proviſion made for refunding ; 
1 Fern. ga. but if the Executor is ſolvent, and he voluntarily paid 
the Legacy, the ufnſatisfied Legatee may come upon him, and o- 
blige him to pay it out of his own Purſe. 1 Chan. Rep. 133. 
2 Chan. Ca. 132. and therefore the Executor is always to be made 
a Party to the Suit. 1 Chan. Ca. 136, 248. 2 Vent. 360. 

7. If an Executor pays out the Aſſets in Legacies, and afterwards 
Debts appear, of which he had no Notice at the Time of Payment 
of the Legacies; he by a Bill in Equity may compel the Legatees 
to refund, 1 Chan. Ca. 136. if he had been compelled by a Decree 
in Equity to pay the Legacies, he may make the Legatces refund. 
2 Fern. toy. fer Cunt 1 3 IT 7 
8. But if an Executor voluntarily pays a Legacy, or aſſents to the 
Deviſe thereof, he cannot, either in Favour of other Legatecs or 
Creditors, compel the Legatee to refund. 2 Fern. 205. 2 Chan. 
Ca. 9. 2 Chan. Rep. 248. 2 Chan: Ca. 145. 1 Fern go, 453, 460. 
but for this, id. Title Executors aid Adminiſtrators, Letter (A.) 


() Of the Time of Payment of a Legacy. 


1. IF a Legacy is given to a Child, payable at Twenty-one, and 
the Child dies before, tho' his Adminiſtrator ſhall have the 
Legacy, yet he muſt wait for it till ſuch Time as the Child, if he 
had lived, would have come to Twenty-one ; 2 Fern. 199. but if 
it had been payable to the Infant with Intereſt, O, | 
2. But if a Legacy is deviſed to J. S. to be paid at 23 Years of 
Age, and if he die before, to go over to A. and B. and J. S. dies 
an Infant, the Legacy ſhall be paid preſently. Hill. 1692. between 
Paſſworth and Moor, 2 Fern. 283. deviſed. WT 
3. A. by Will gives a Legacy to B. at Twenty-one, and if he 
died before Twenty- one, then to the Plaintiff; B. dies before Tweu- 
ty-one; and the only Queſtion was, whether the Plaintiff was enti- 
tled to the Legacy preſently, or muſt wait till B. if he had lived, 
would have been 'I'wenty-one; and on Time taken to conſider of 
it, my Lord Chancellor was of Opinion, the Plaintiff was entitled to 
the Legacy preſently ; but where a Legacy is given to one to be 
paid at 'Twenty-one, fo as to be an Intereſt veſted in him preſently, 
tho' not payable till Twenty-one; if the Party dies before that Ages | 
| is 
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his Executors or Adminiſtrators ſhall not have it till the Legatee, if 
he had lived, would have beon Twenty- one Years of Age. Trin. 1728. 
between Lanndy and William, Decreed at my Lord Chancellor's. 
4. A Legacy of 500 J. was given to the Defendant's Teſtator when 
he ſhould be 24 Years old; the Plaintiff being his Siſter, and Exccu- 


trix to the Teſtator that gave the Legacy, paid the Legatee 250 /, 


of it at Twenty-one, to put him out into the World, and gave him 
a Bond, to pay him the other 250 J. at a Day certain, which was 
the very Day he would attain his Age of 24 Years: He died before 
that Age. To a Bill to have the 250/. repaid, and the Bond de- 
livered up, the Defendant pleaded the Payment, and the Bond which 
was for Payment at a certain Day, and became a Duty thereby; and 
upon Debate, the Plea was ordered to ſtand for an Anſwer, the Lord 
Chancellor declaring it was fit to be heard on the Merits Mich. 


1687. between Luke and Alderne, 2 Vern. 31. © | 


(E) To whom to be paid. 


I. TE a Legacy of 125 J. is deviſed to an Infant, who is but ten 

Years old, and at that Age paid by the Executor to the In- 
fant's Father for his Benefit; and the Father afterwards becomes 
inſolvent, yet the Executor ſhall not be obliged to pay it over 
again; but if the Exccutor took Security to be indemnitied, then 
he paid it at his own Peril, and ſhall pay it over again. Hill. 26 
& 27 Car. 2. between Holloway and Collins, 1 Chan. Ca. 245. but 
this Matter ſeems well ſettled by the following, as well as ſeveral 


other Reſolutions. 5 
2. A Legacy of 100. was deviſed to an Infant of about ten Years 


of Age; the Executor paid this Legacy to the Father, and took his 


Receipt for it; when the Infant came of Age, the Father told him 
he had ſuch a Legacy of his in his Hands, but could not pay it im- 
mediately ; but however would not have him trouble the Executor 
about it, for that he would give it him: Upon this the Son reſted ſa- 
tisfied for about 14 or 15 Years, and he and his Father carried on a 
Joint Trade together, and then became Bankrupts. And upon a Com- 
miſſion taken out againſt the Son, this Legacy of 1000. was aſſigned 
amongſt other Things for the Benefit of his Creditors, and the Plain- 
tiff, the Aſſignee of the Commiſſion, brought this Bill againſt the 
Executor, to have an Account, and Payment of the Legacy ; and for 
the Defendant it was inſiſted, that this would be an extream Hard- 
ſhip on him, if he ſhould be obliged to pay it over again ; that he 
had already fairly and honeſtly paid it to the Father, whilſt he was 
in good Circumſtances. And if Application had been made ſooner, 
he might have had his Recompence over againſt the Father ; that 
the Father was by Nature Guardian to his Children, and ſuch Pay- 
ments to him have formerly been allowed good; though now in- 
deed this Court has thought fit to extend their Care farther for ſuch 
Children, and diſallowed ſuch Payments; but the Circumſtances of 
this Caſe were ſuch, that the Defendant, it was hoped, would not 
be anſwerable again for it. My Lord Chancellor ſid, that if the 
Father had not made his Son ſuch Promiſe of Recompence, and the 
Son had acquieſced all that Time, the Caſe might have been more 
doubtful; but this Promiſe of his Father drew him to orange ap- 
1 . Plying 
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plying to the Executor ſooner; and ſince his Father had not, nor 
could now made good his Promiſe, being a Bankrupt likewiſe, the 
Reaſon of the Son's Forbearance was at an End; and he thought 
the Rule of this Court, in not ſuffering Parents to receive their 
Children's Legacies, was founded on very good Reaſon ; and there- 
fore, leſt this Caſe might hereafter be cited as a Precedent, when 
the Circumſtances attending it were forgotten ; and to diſcounte- 
nance, and deter others from Paying ſuch Legacies to the Parents, 
(tho' he did not deny the Hardſhips of this particular Caſe) he de- 
creed againſt the Executor; which was affirmed on a Rehearing. 
Mich. 1715. between Doyley and Tollferry. | 
3. If a Legacy be bequeathed to a Feme Covert, Payment of it 
to her alone is not good, and the Executor ſhall pay it over again 
to the Husband. 1 Fern. 261. 


F) Where Legatees ſhall have Jntereſt and 
Maintenance. 


; 1 exhibit a Bill againſt the Executor, and by their Where a 
, Guardian pray, that he may be obliged to allow them Main- Legacy ſhall 

tenance; to which the Executor demurred, becauſe the Legatees rena 
were under Age, and their Legacies not payable till they were 21 from what 
Years of Age; but the Demurrer was over-ruled. Mich. 16 Car. 2. has Sn 
between Renneſey and Parrot, 1 Chan. Ca. 60, | N 
2. If a Father deviſes Legacies or Portions to his Daughters or ter (4). 
younger Children, to be paid or payable at their reſpective Ages 
of 21 Years, or any other Time certain, without making any Pro- 
viſion for their Maintenance in the mean Time, and die; in this 
Caſe they ſhall have Intereſt for their Portions from his Death, till 

aid, becauſe the Father was obliged to have provided for them if 
he had lived; but if ſuch Portions had been deviſed to them by a 
Stranger, to be paid or payable at ſuch an Age, their Legacies 
mould not carry Intcreſt in the mean Time; becauſe he being a 

Stranger, was under no ſuch Obligation to provide for them. Trim. 
1712. between the Attorney General and Thompſon. 

3. A Father by his Will gave 2000 J. a- piece to his two Daugh- 

ters, payable at twenty-one, and charged on Land and Perſonal 
Eſtate ; and the Perſonal Eſtate being exhauſted in Debts, my Lord 
Chancellor held, they ſhould have a reaſonable Maintenance out 
of the Real Eſtate, until their Legacics became payable, and al- 
lowed them 80 J. per Annum each. Trin. 1729. between Conway 


and Longoille. 


(G) Ademption of a Legacy. 


1. A Deviſed to his Daughter 200 J. Ten, I give to her my 

* Houſhold Goods, if ſhe ſhall not be married in my Life- 
time, and afterwards in his Life he gives with his Daughter in 
Marriage above 200 J. and dies, not having revoked or altered his 
Will; and the Court held, that the Legacy was extinguiſhed by 
the Portion. Mich. 1689. between Fenkins and Powell, 2 Vern. 114. 


Vide 1 Chan. Ca. 301. 1 Fern. 95. 
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2. The Defendant's late Husband made his Will in Writing, and 
thereby amongſt other Things deviſes as followeth ; pig. I give and 
deviſe to 4. my good and only Uncle, the Sum of 500 J. that is to 
ſay, that Bond and Judgment he gave me for 400 J. and 100 J. in 
Money, and makes the Defendant his Executrix, and deſires her 
to be kind and aſſiſting to his Uncle, that he might live as became 
a Gentleman: The Uncle ſome Time after ſold an Eſtate, and 
with the Money paid off 3 201. and took up the Bond, and had the 

udgment vacated, and gave a new Bond for the remaining 80 J. 
and ſome Time after the Teſtator died; and the Uncle having 
Notice of this Will, brought his Bill for this Legacy of 500 /, 
The Defendant inſiſted, that this was a ſpecifick Legacy of that par- 

ticular Bond and Judgment; and they being cancelled and altered 
before the Teſtator's Death, was an Ademption of the Legacy, as 
to ſo much; and beſides they urged, that this Payment of the 350 /. 
amounted to a Releaſe of ſo much of the Legacy, and therefore 
the Plaintiff would have no Right but to the remeining 100/. On 
0 the other Side it was inſiſted, that the Diverſity is where the Money 
7; zs voluntarily paid in by the Perſon who owes it, and where the 
, eſſtator ſues for and recovers it: In the firſt Caſe the Legacy con- 
ate, fon 7 A. tinues ſtill good, becauſe the Money comes only home to the Per- 
, ſonal Eſtate; but in the other Caſe, the Teſtator by ſuing for it 
| ſhews that he intended to make it his own, and therefore would 
not leave it to the Legatee to recover; and the Juſtice of the Uncle 
ought not to prevent the Affection of the Nephew; and no Altera- 
tion of his Intention appeared. My Lord Keeper was clear of the 
ſame Opinion, and decreed the 80 J. Bond to be delivered up, and 
the Reſidue of the Legacy to be paid. Hill. 1711. between Orme 
and Smith, 2 Fern. 68 1. S. C. 
3. One by Will deviſed thus; Item, I give and bequeath to my 
H Oc, - Grandaughter Mary Ford (the Plaintiff) the Sum of 40 J. being Part 
= of a Debt due and owing to me for Rent from G. M. ſhe allow- 
ing what Charges ſhall be expended in getting in the ſame. Tem, I 
give and bequeath unto my Grandſons 4. and B. the Reſt and Re- 
ſidue of what is due and owing to me from the ſaid G. M. which is 
about 40/. more, to be equally divided between them, they allow- 
ing Charges as aforcſaid ; after the 'Teſtator received the whole 
Debt owing for Rent from G. M. For the Plaintiff it was inſiſted, 
that there was a Difference between a ſpecifick and a pecuniary 
Legacy; that tho the Diſpoſing of a ſpecifick Legacy might be an 
Ademption of it, yet this being a pecuniary Legacy, the Paying 
the Money to the Jeltator would be no Loſs of it. On the other 
Side was inſiſted upon the Difference between a voluntary and com- 
pulſory Payment; that tho' the firſt was no Ademption, yet the ſe- 
cond was, and that the Teſtator obliged &. M. to pay in the Mo- 
ney. But my Lord Chancellor was of Opinion, j that there was no 
Foundation for the Difference taken in the Books, between a volun- 
tary and compulſory Payment, for the later might be with an In- 
tent to ſecure the Legacy on all Events; and decreed the Plaintiff 
the 40/. Legacy. Trin. 1728, between Ford and Fleming. Vide 
1 Roll. 614. Moor 789. Raym. 335. Swinb. Part 7. Sett. 20. 
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on ok Suits and 
Demands, 


(A) That Rights, Actions oz Demands, are deemed 
out of the Statute of Limitations in Equity, and 
where ſuch Rights, Actions oz Demands, tho once 
barred, may be revived, oz ſet up again. 


(B) Length of Time, how far regarded in Equity. 


Limitati 


(A) What Rights, Actions oz Demands, are 
deemed out of the Statute of Limitations 
in Equity, and Where ſuch Rights, Actions 
7 
v2 Demands, tho' once barred, may be re vi⸗ 
ved and let up again. 
1. A Truſt is not within the (a) Statute of Limitations. March rs Agr 
129. cap. 16. all 
i | | Actions upon 
the Caſe, other than for Slander, Actions of Account (other than what concerns Merchandize between 
Merchant and Merchant) Actions of Treſpaſs, Quare Clauſum Fregit, Debt upon Lending or Contract, 
without Specialty or Arrearages of Rent, for Detinue, Trover, Replevin, ſhall be commenced with- 
in ſix Years after the Cuuſe of Action, and not after. But the Rigbt of Infants, Feme Coverts, non 
Compos Mentis, Perſons impriſoned, or beyond Sea, is ſaved; ſo that they commence their Suits within 
the Time above limited, after their Imperfe&ions removed: Provided that if in any ſuch Actions, Judg- 
ment is given for the Plaintiff, and the ſame is reverſed for Error; or if a Verdict paſs for him, and 
upon Motion in Arreſt of judgment, it is given againſt him; or if the Defendant is outlawed in the 
Suit, and does after reverſe the Ourlawry ; in theſe Caſes the Plaintiff, his Heirs, Sc. may commence 
a new Action within a Year, and not after; by 4 & 5 Ann. cap. 16. the Plaintiff's Right is as much ſa- 


ved, when the Defendant is beyond Sea, as if he were ſo himſelf; provided he brings his Action with- 
in ſuch Time after his Return, as is limited by the 21 Fac. 1, 


2. The Plaintiff, who was Son and Executor of C. J. Heath, 
who was made C. J. at Oxon during the Difference between the 
King and Parliament, (but never ſat at Veſtminſter-Hall) exhibited 
a Bill againſt the Defendants, Prothonotaries of the K. B. at that 
Time, to have an Account of the Money, (5c. received by them du- 
ring that Time, by an implied 'I'ruſt cirtute Officii; to which the 

| = Defendants 
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Limitation of Suits and Demands. 


mn. 


Defendants pleaded the Statute of Limitations; but upon Argu- 
ment the Plea was over- ruled, 15 Car. 2. between Sir Edward 
Heath and Henly & al, 1 Chan. Ca. 21. 3 Chan. Rep. 8. S. C. 

3. So where the Plaintiff exhibited a Bill, to have an Account of 
Money received by the Defendant from his Father (whoſe Executor 
he was) who gave it to him to compound for his Eſtate, ſequeſtred 
for Delinquency at Gold/miths-Fall; and it was ordered accord- 
ingly; the Court declaring it a Truſt, and therefore not within 
the Statute of Limitations. Mich. 15 Car. 2. between Sheldon and 


Py 


Weldman, 2 Chan. Ca. 26. 


(4) Accounts 
Current or 
open, are 
not within 


4. So where my Lady Hollis lent tool. and in the Note which 
was given for it, Mention was made, that it ſhould be diſpoſed of 
as my Lady ſhall direct; and a Bill being exhibited for it, the Court 
held it a Depoſitum, or Truſt, and decreed Payment of it, tho 
otherwiſe it was barred by the Statute of Limitations. 2 Fent. 345, 

5. A Charity is not barred by Length of Time, or within the 


Statute of Limitations. 2 Fern. 399. 
6. A Legacy is not within the Statute of Limitations. 1 Fern. 


256. 
The Statute of Limitations is no Plea in Bar to (9) an-Ac- 
count. Paſch. 1687. between Scudmore and White, 1 Fern. 456. 


the Statute of Limitatiom; but Accounts ſtated between Merchant and Merchant are barred by the 
Statute, 1 Vent. 89, 90. 2 Saund. 124. 


*4 Co. 10, 11. 


8. If a Man recovers a Judgment or Sentence in France, for Mo- 
ney due to him, the Debt mult be conſidered here only as a Debt by 
Simple Contract, and the Statute of Limitations will run upon it. 
2 Fern. 540, 541. — Cut. 

9. A Bill was exhibited to be relieved touching a Rent charged 
upon Lands by Will; the Defendant pleaded the Statute of Limi- 
tations, and that there had been no Demand or Payment in 40 
Years; and the Court held, that the Caſe in“ Coke's Reporte, 
on the Statute Hen. 8. concerned only Cuſtomary Rents between 
Lord and Tenant, and not any Rent which commenced by Grant, 


or whereof the Commencement could be ſhewn. Trin. 1691. be- 


tween Collins and Goodal. 2 Vern. 235. 
10. If one receives the Profits of an Infant's Eſtate, and 6 Years 


after his coming of Age he brings a Bill for an Account, the Statute 
of Limitations is as much a Bar to ſuch a Suit, as if he had brought 


an Action of Account at Common Law ; for this Receipt of the 


Profits of an Infant's Eſtate is not ſuch a Truſt, as being a Crea- 
ture of the Court of Equity, the Statute ſhall be no Bar to; for 
he might have had his Action of Account againſt him at Law; 
and therefore no Neceflity to come into this Court for the Account. 
For the Reaſon why Bills for an Account are brought here, is from 
the Nature of the Demand ; and that they may have a Diſcovery 
of Books, Papers, and the Party's Oath, for the more eaſy taking 
of the Account, which cannot be ſo well done at Law; but if 
the Infant lies by for ſix Years after he comes of Age, as he is bar- 
red of his Action of Account at Law, ſo ſhall he be of his Reme- 
dy in this Court; and there is no Sort of Difference in Reaſon be- 
tween the two Caſes, Trin. 1719, between Lockey and Locke, 
per Curia. „ 
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11. If there is no (e) Executor againſt whom the Plgintift may (0). 1 ns. 
bring his Action, he ſhall not be prejudiced by the, Statufe,of Limi- 0108590 Ac: 
tations, nor ſhall any Laches in {ach Ca bel imputed to him. the Ex ira- 
2 Vern, 695. indes | Tos = 


dies before Judgment, the fix Years being then expired, this ſhall not prevent his Executor. 2 Salk. 424, 
425. 2 Salk, 421, But if an Executor ſues upon a promiſory Note ro the Teſtator, and dies before 
Judgment, and fix Years from the 4 "1 Cauſe of Action are actually ex ired, and the Executor of 
the Executor brings a new Action in four Years after the firſt Execurot's Death, the Statute of Limi- 
rations ſhall be'a Bar to ſuch Aion, For tho' the Debt does not become irrecoverable by an Abate- 
ment of the Action after the fix Years relapſed by the Plaintiff . D 

a recent Proſecution, to which the Clauſe in the Statute, that provides a Year after the Reverſal of a 
Judgment, c. may be à good Direfion ; or Shew, chat he came as early as he could, becauſe there 
was a Conteſt about che Will or Right of Adminiſtration; for: the Statute was made for the Benefit of 
Defendants, to free them from Actions when their Witneſſes were dead, or their Vouchers loſt. Trin. 
5 Geo. 2. between Milleox and Huggins, adjudged in B. R. " #R411 0 


12. If a Man ſues in Chancery, and pending the Suit there, tho 
Statute of Limitations attaches on his Demand, and his Bill is after- 
wards diſmiſſed, the Matter being properly determinable at Common 
Law ; in ſuch Caſe the Court will preſerve the Plaintiff's Right, and 
will not ſuffer the Statute to be pleaded in Bar to his Demand. 1 Fern. 
73, 74. But if in ſuch Caſe the Plaintiff was not ſtayed by the Act of 
the Court, as Injunction, Gc. Q, & void. 2 Chan. Ca. 217. 1 Chan. 
Rep. 205, 214. 33 3 

13. If a Man deviſes all the Reſt and Reſidue of his Perſonal E- 
ſtate, after Debts and Legacies paid, to J. S. and ſeveral of the 
Creditors are barred by the Statute of Limitations, who notwith- 
ſtanding bring Actions againſt the Executor, and he refuſes to plead 
the Statute of Limitations, yet Equity will not, in Favour of "Fo 
to whom the Surplus is deviſed, compel the Executor to plead the 
Statute. Mich. 1699. between Lord Caſtleton and Lord Fanſhaw 
adjudged. | 

14. If a Man by Will or Decd ſubje& his Lands to the Payment 
of his Debts, Debts barred by the Statute of Limitations ſhall be 
paid; for they are Debts in Equity, and the Duty remains; the 
Statute hath not extinguiſhed that, tho” it hath taken away the 
Remedy. 1 Salk. 154. 2 Fern. 141. S. P. « gf ag | 

15. If a Man has a Debt due to him by Note, or a Book- Debt, 
and has made no Demand of it for fix Years, ſo that he is barred by 
the Statute of Limitations; yet if the Debtor, or his Executor, af- 
ter the ſix Years, puts out an Advertiſement in the Gazette, or any 
other News-Paper, that all Perſons who have any Debts owing to 
them, may apply to ſuch a Place, and that they ſhall be paid; this 
| (tho! general, and therefore might be intended of Legal ſubſiſting 

Debts only) yet amounts to ſuch an Acknowledgment of that Debt 
which was barred, as will revive the Right, and bring it out of the 
Statute again. Paſch. 1714. between Andrews and Brown de- 
creed... | 4 

16. So if after theſix Years the Debtor, upon Application for that 
particular Debt, acknowledges it, and promiſes Payment, this revives 
the Debt, and brings it out of the Statute ; becauſe, as the Note it 
ſelf was at firſt but an Evidence of the Debt, ſo that being barred, 
this Acknowledgment and Promiſe is a new Evidence of the Debt; 
and being proved, will maintain an Aſſiumꝑſit for Recovery of it. 
Paſch. 1714. between Andrews and Brown, per Cur. 
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(5) Length. ok Time how far regarded in 


a Perſon has enjoyed an Eſtate twenty-five Years, though 


„ieee 
Th 111 1 he cannot prove that Livery and Seiſin was made of it; yet 


he ſhall not be moleſted; for Equity, after ſuch Length of Time, 
will preſume Livery, Toth. 54. 1 Fern. 196. ee ee Boe 

2. So if a Perſon is in Poſſeſſion of a Copyhold Eſtate forty Years, 
under a Will, tho' he cannot prove that there was any Surrender 
to the Uſe of that Will, yet Equity will ſupply that Defect after 
ſuch Length of Time. 1 Fern. 195. 2 Chan. Ca. 150. F. C. 

3. The Plaintiff exhibited a Bill to ſet aſide a Conveyance made 
by bis Father twenty Years ago, and alledged, that at that Time 
his Father was Non Compos ; but the Court diſmiſſed the Bill, and 
ſaid that after twenty Years it was not proper to examine, whether 
a Perſon was Non Compos, or not. 1 Chan. Rep. 0. 
4. The Plaintiff exhibited a Bill againſt the Executors of a Pur- 
chaſer of certain Lands from him, to have 5007. Part of the Pur- 
chaſe- Money paid, which was decreed to be paid him thirty-three 
Years before; but the Executors having pleaded, that the Plaintiff 
arid Defendant lived near each other, and that no Suit was com- 
menced againſt their Teſtator in his Life-time, tho' the Plaintiff might 
have eaſily done it; the Court held the Plea good. 2 Can. Rep. 44. 

5. So where a Bond of twenty-two Vears old came to the Hands 
of an Executor ; and in as much as the Obligee, till about ſeven or 
eight Years paſt, lived near the Teſtator, and never demanded any 
Intereſt, the Court conceived the Bond was ſatisfied, and ordered it 
to be cancelled, 1 Can. Rep. 78. Vid. 1 Chan. Rep. 88. F. P. 
I ra Rep. 06, . | 

6. 4. exhibited a Bill to have a Specifick Performance of a Co- 
venant, whereby the Plaintiff was to have a Pit in the Defendant's 
Ground for digging of black Stones, and that when the old one failed, 
he might ſink a new one, and that there ſhould be no other Pit for 
digging black Stone; but it appearing that the Defendant, and thoſe 
under whom he claimed, had been in Poſſeſſion of a Pit there above 
ſixty Years, the Bill was diſmiſſed. Hill. 1690. between Scolefield 
and hite head, 2 Fern. 117. | N 

7. A Common which has been incloſed for thirty Years, ſhall not 
afterwards be thrown open. 1 Hern. 32. | 

8. The Defendant held a Copyhold of the Manor of Ipeing, at 
the Rent of eight Shillings per Aun. and it ſo appeared by the Court- 
Rolls of Hen. 8. of Phil. and Mary, and down to Car. 1. and in the 
12 Car. 1. the Defendant's Mother was admitted, as of the Manor 
of Peing. The Owner of the Manor of Dean, which he purchaſed 
from J. S. who formerly was Owner of both Manors, brought his 
Bill to compel Payment of the 8. per Ann. and although he admit- 
ted that the Copyhold was held of the Manor of Ipeiug, and not of 
the Manor of Dean; yet the Rent having been paid to him for near 
twenty Years, which was the only Evidence he had to ſhew for it, 
the Arrears and growing Rent were decreed to him; and a Trial at 
Law denied, tho' prayed by the Defendant. Mich. 1705. between 
Steward and Bridger, 2 Vern. 516, 517, | „VVV 
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—B. , 


Grandaughter, the Daughter of B. payable at Twenty - one, or 
Marriage; B. on the Marriage of his Daughter, gises her 1500 l. 


3 


9. A. deviſey his Eſtate to N. his: Son, charged with 300 J. to his 


Portion, but no Notice is taken of the 300. Legacy, nor any R.-t: 


leaſe. given. for it; twenty Vears afterwards, tho Daugliter and her 
ſecond Husband bring a Bill againſt the Father for the 50014. and the 
Bill was diſmiſſed, for the 1500. ſhall be preſumed à Satisfaction, 
eſpecially after ſuch a Length of Time. 2 Fern. 384. A Legacy 
preſumed to be paid after A groat Length of Time. 2 Fur. 21. "7 
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(A) What Bemedy they have agaiuf each other. 


. 


(B) How far anſwerable foz each other, to others. 
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(A) What Remedy they have againſt each other; 


BILL was exhibited to be relieved againſt an Appren- 
tice Bond and Artieles, and to have them up; and 
upon Hearing, it was ordered, that the Defendant do, 
within a certain Time, 27z. one Year, bring his Ac- 


1. 


| tion, and go to Trial thereupon for his Damages; or in Default 


thereof, the Bond and Articlcs to be delivered up ; and the Reaſon 
given was, that if it were in the Defendant's Choice to ſtay his 
Action as long as he pleaſed, he would ſtay till the Plaintiff's Wit- 
neſſes were dead; and this Practice of putting the Maſter to ſue, or 


to deliver up the Indentures, was ſaid to be ufual. Hill. 171 & 18 | 


Car. 2, between Baker and Shelbury, 1 Cham. Ca. 7. 


2. A. ꝓut his Son Apprentice to an 8 and gave witn 
O. per Arn. for his 


him a Sum of Money, and allowed the Youth 1 


Clothes ; the Defendant having put away his Apprentice, after he 
had lived ſome Time with him, by Reaſon of Negligence and Miſ- 
demeanors laid to his Charge; the Court decreed the Maſter to re- 
rund 30/. of the Money, and the rather, becauſe the Indentures 
| | | were 


n 


Fl 
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— 
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(a) That the were not (a) inrolled, ſo as the Matter was not properly cogniſable 
1 before the Chamberlain of London. Trin. 1688. between Therman 
rolled, c. und Abell, 2 Fm oe eee oh t 
2 Ve. 492. 3. J. placed his Son with an Attorney at the Time he lay ill of 
the Sickneſs whereof he afterwards died, and gave 120 J. with him, 
and Articles were executed, by which it was provided, that in Caſe 
the Maſter died within one Year, that then 60. of the Money 
ſhould be returned; it happened that the Maſter died within three 
Weeks after Scaling of the Articles and Payment of the Money ; 
and on a Bill brought againſt his Executor, the Court decreed 100 
Guincas to be paid back to the Father, notwithſtanding the Agree- 
ment of the Parties. Trin. 1687, between Newton and Rowſe, 
1 Fern. 460, | | BEM") PIERCE: | 
If an Apprentice marries without the Privity of his Maſter, yet 
that will not juſtify his Turning him away, but he muſt ſue his 


Covenant. 2 Fern. 492. 
5. But by the Cuſtom of London, a Freeman may turn away his 


Apprentice for Gaming. 2 Fern. 291. | 

6. A. gave the Defendant B. a Spaniſh Merchant, 600/7. to take 
his Son Apprentice, and entred into a Bond of 1000 J. for his Fideli- 
lity, and at the ſame Time took a Covenant from his Maſter, that 
he ſhould at leaſt once a Month, ſee his Apprentice make up his 
Caſh ; the Defendant brought an Action on the Bond, alledging, that 
the Apprentice had run out 800 J. And on a Bill to be relieved, my 
Lord Keeper held, the Meaning of the Covenant was, that the De- 
fendant ſhould not only ſee to the Caſting up of the Caſh, that it 
was right in Figures, but to ſee the Caſh effectually made up; and 
therefore decreed the Plaintiff ſhould be anſwerable for no more 
than the Maſter could prove the Apprentice imbeziled in the firſt 
Month, when the Imbezilment began, Mich. 1705. between Mon- 


tague and Tidcombe, 2 Vern. 518. 


(B) How far anſwerable fo2 each other, to 


| A As Maſter of a Ship, of which the Defendants were Part- 

** Owners, bought ſeveral Goods of the Plaintiffs,” as Beef, 

Bisket, Sails, Gc. A. failed, and on a Bill to compel the Defendants 

to pay, they inſiſted that A. only was liable, becauſe he had Money 

from the Part-Owners to pay the Plaintiffs; but the Court held, 

that the Maſter was but a Servant to the Owners, and where a Ser- 

(5) Whatlo- vant buys, the Maſter is (a) liable; and though the Owners paid 
ever comes . . 8 g 

within the their Servant, yet if he paid not the Creditors, they muſt ſtand 

Compaſs of a liable, and therefore decreed the Owners to pay the Plaintiffs their 


or l ne Debts in Proportion to their reſpective Shares and Intereſts in the 


Maſter ſhall Ship. Hill. 1709. between Speering and Degrave, 2 Vern. 643. 


be charge- : | | | 
able therewith, as of his Command, and ſhall likewiſe have Advantage of the ſame, againſt others; 


but if a Servant borrows Money in his Maſter's Name, or takes it up of a Creditor of his Maſter's, 
without Order, that does not bind the Maſter. Noy's Max. 93, 94. Dr. & Stud. Dial. 2. cap. 42. 


2. The Plaintiff Graham was Prioy Purſe to King Fames the 
Second, and alſo Maſter of his Buck-Homwnds ; the Defendant Stam— 


per was a Laceman, and by his Friends made Intereſt to the Plain- 
4 Hi tiff, 


. Maſter and Servant. 
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tiff, that he might be made uſe of to furniſh Lace, Oc. for the 


King's Hunt, and was employed accordingly, and Graham did like- 


wiſe deal with him on his own private Account, and he was from. 


Time to Time paid for what he furmiſhed for the King's Liveries, &c. 
out of the Privy Purſe; but on King James going away, the De- 


fendant brought an Judebitat. Aſſump. againſt Graham, as well for 


what he had furniſhed for the King's Uſe, as for what he had furniſh- 
ed for (rraham's own particular Uſe, and recovered for both; and on 
a Bill brought to be relieved, the Circumſtances of the Caſe appear- 
ed to be, that Sramper had been permitted to furniſh Lace and 
Fringes, G. for the King, on his Deſire and Application made to 
Graham, on his Behalf; that the Entries in the Day-Book of ſuch 
Goods as were delivered for the King's Uſe, was without Price, that 
they may be added in the Leiger-Book, higher or lower, as they had 
a Proſpect of ſooner or later Payment; that the Defendant from 
Time to Time had been paid out of the King's Privy Purſe; and 
one Witneſs ſwore, that he ſaid he expected Payment from the Privy 
Puric, and not elſewhere ; that the Account of the Goods delivercd 
to the King's Uſe had been paid off to about ten Months, but the 
Account of Goods delivered on Grahazr's private Score, was of four 
Years Continuance, which ſhews that he kept them as diſtinct Ac- 
counts; that none of the Goods delivered for the King's Uſe came to 
Graham, nor was there any particular Promiſe to pay for any of 
them; and the Court held, that if the Law ſhould be, that he that 
ſpeaks for, or fetches Goods for his Maſter without any particular 
Promiſe of paying for them, is liable to pay for them ( which they 
ſeemed to doubt); yet on theſe Circumſtances the Plaintiff was inti- 
tled to Relicf, and accordingly ordered, that the Defendant ſhould 
only take out Execution for ſo much as the Plaintiff was indebted to 
him on his Account, Trin. 1692, between Graham and Stamper, 


2 Vern. 146. F. C. 
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(4) The Ci- 


vil Law di- 
ſtinguiſhed 
between the 
Pignus and 


Hypotheca ; the Pignus was when any Thing was obliged for M 
Creditor ; the Zypotheca was when the Thing was obliged for Money lent, and the Poſſeſſion rem wh 
| wi 


C AP. XLI 
Moztgages, 


(A) Of the Nature and different Kinds of Moꝛtgages, 
and herein of the Power of Equity in ſupplying De- 
keas in Favour of the Moꝛtgagee, and in Making that 
a Moꝛtgage which otherwiſe would be an abſolute 
Conveyance, 

(B) Ok the Equity of Redemption, at what Time. 

(C) Df the Perſons to redeem, | 

(D) Df Fozecloſure; and here of Opening the Foꝛeclo⸗ 
ſure; Parties fozecloſed, and Tender and Kefuſal of 
the Poztgage-money. | 

(E) Where there are ſeveral Moꝛtgagees of the ſame E⸗ 
ſkate; what Kemedy they have againſt the Moztgagoz, 
and againft each other. | 

(F) Where a Moꝛtgagee may p2otect himſelf by Buying 
in p:ecedent Incumbzances. 

(G) Where a Perſon who comes fo redeem mult do E⸗ 

quity to the Moztgagee befoze he will be admitted. 

(H) Moꝛtgage⸗monep, to whom to be paid. 

(I) Moꝛtgagee anſwerable foz the Pꝛoſits, and How to 
account, 

(k) How the Aſſignee ok the Moztgagee is to account, 


(A) Of the Nature and different Kinds of Moztgages; and 


herein of the Power of Equity in ſupplying Defects in 
Favour of the Moꝛtgagee, and in Making that a Moꝛt⸗ 
gage which otherwiſe would be an abſolute Conveyance. 


A Mortgage is the ſame Thing as the Hypotheca of the (a) Ci- 


vilians, and may be defined a Plodging of Lands, or other 
immovcable 


oney lent, and the Poſſeſſion paſſed to the 
ained 
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immoveable Thing, for Money lent in ſuch Manner, that the Profit: 
or Uſufruftus of the Thing pledged remains with the Debtor till Per- ud 
ſuch Time as Default is made in Payment of the Money at the Time in Caſe of 
inted Goods pig- 
appo — norated, the 
Creditor was 
obliged to the ſame Diligence in Keeping them, as he uſed about his own; ſo that if the Goods were 
Joſt by the Negligence of the Creditor, an Action lay; for the Property being transferred to the Credi- 
tor for a particular Purpoſe, he was to keep them at his Peril : If the Debtor did not redeem the 
Thing pledged, the Creditor was to forecloſe the Redemption of the Debtor ; or if the Money was not 
paid, the Creditor had his A#io Pignoritia or Hypothecaria ; but if the Money was tendered or paid to 
the Creditor, the Contract of Pignoration was diſſolved, and the Debtor might have the Pledge back 
as a Thing lent 3 Fuſtin, Vin. 592. and this ſeems to have introduced the Notion among us of the 
Debtor's Right of Redemption. | 
2. There were no Mortgages of Lands whilſt the ancient feudal 
Tenures continued, becauſe the Feud was filled with a Tenant from 
the Lord's original Bounty ; but when a Liberty of Alienation was 
given, two Manner of Ways of Mortgaging were made Uſe of, 
which Littleton diſtinguiſhes between, and calls by the Names of 
Fadium vioum and Fadium mortuum. Co. Lit. 205, | 
3. The Fadium vioum is where a Man borrows 100 J. of another, 
and makes an Eſtate of Lands to him, till he hath received the ſaid 
Sum of the Iſſues and Profits of the Lands; and it is called Vadium 
di vtum, becauſe neither the Money nor the Land dieth; for the Lands 
are conſtantly paying of the Money, and they are not left as a dead ( 
Pledge, in Caſe the Moncy be not paid; and this ſeems to have 
been the moſt ancient Way of Pledging. Lit. Set. 205. 
4. The Padium mortuum is ſo called, beeauſe it is doubtful whe- 
ther the Feoffor will pay the Money at the Day limited, or not ; 
and if he do not pay, the Land which is but in Pledge, upon Con- 
dition for the Payment of the Money, is taken from him for ever, 
and ſo dead to him; and if he do pay it, then the Pledge is dead to 
the Tenant of the Land. The ancient Way of making thoſe Mort- 
gages was by a Charter of Feoffment on Condition, that if the 
Feoffor, or his Heirs, paid the Sum to the Feoftce, or his Heirs, he 
ſhould re-enter and re- poſſeſs, and ſometimes the Condition was con- 
tained in the Charter of Feoffment, and ſometimes it was defeaſan- 
ced by another Charter made at the ſame Time. Co. Litt. 332. 
Maddox 318. | 
5. Theſe Sort of Conveyances were ſubject to theſe Inconvenien- 
ces, that if the Money were not paid at the Day, the Eſtate became 
abſolute, and was ſubje& to the Dower of the Wife of the Feoffce, 
and all other his Real Charges and Incumbrances, though he were 
afterwards permitted to perform the Condition. Co. Litt. 221. Cro. 
Car. 190. 
6. But the Courts of Equity have ſct this Matter right, and have 
maintained the Right of 3 not only againſt Tenant in 
Dower, and the Perſons that come under the Feoffec, but even a- 
gainſt Tenant by the Curteſ) and the Lord by Eſcheat, that are in 
the Poſt ; becauſe the Payment of the Money doth, in Conſideration 
of Equity, put the Feoffor in ſtutu quo, ſince the Lands were origi- 
nally only a Pledge for the Money lent. Hard. 465, 469. 
7. If Tenant in Tail demiſes Lands for ninety-nine Years by Way 
of Mortgage, under a Condition of Redemption, and on his Mar- 
riage ſuffers a Recovery and in Conſideration of, the Portion ſettles 
a Jointure, and then borrows more Money of the Mortgagee, and 
appoints the Term as a Security, the Recovery inures to make * 
| ine 
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the Term; and if the Mortgagee had no Notice of the Jointure, he 
ſhall be allowed the ſecond Money lent as well as the firſt, 1 Chan. 
Ca. 119, 120. 

8. If a Copyholder in Fee ſurrenders to the Uſe of the Mortgage 

in Fee, and the Copyholder becomes a Bankrupt before Preſentment, 
and there is no Preſentment; yet per Co per Lord Chancellor, tho 
the Surrender was void in Law for want of a Preſentment, and that 
might be the Laches of the Mortgagee, in not procuring of it, yet 
the Surrender was a Lien, and that bound the Land in Equity; 
and the Aſſignee under the Commiſhon of Bankruptcy ought not 
to be in a better Caſe than the Bankrupt, who was plainly bound in 
Equity by this defective Conveyance. Mich. 8. Ann. between T ay- 
lor and Iheeler, 2 Salk. 449. 
9. The Plaintiff lent a Sum of Money on the Mortgage of ſome 
Houſes, and had a Bond for Payment of the Money, as uſual in ſuch 
Caſes; afterwards helent a farther Sum of 2000/7. on the Equity 
of Redemption, and had a Bond for that likewiſe ; afterwards the 
Mortgagor becomes a Bankrupt, and by ſome Accident the Value 
of the Houſes ſunk ſo much, that they were not ſufficient to raiſe 
the Mortgage-moncy firſt lent; and on a Bill brought to have them 
ſold, and that as to ſo much as they fell ſhort to anſwer the firſt 
Mortgage-money, the Mortgagee might come in upon his Bond as 
a Creditor ; it was ſo decreed; and as to the 2000 J. lent upon the 
Equity, which was worth nothing, it muſt ſtand ſingly upon the 
Bond. Paſch. 1695. between JViſrman and Carbonell. 

10, J. lends Money to B. to carry on certain Buildings, and takes 
a Mortgage from him to ſecure 16000 J. with Intereſt, and by an- 
other Deed executed at the ſame Time, takes a Covenant from . 
that he ſhould convey to him, if he thought fit, Ground-Rents to 
the Value of 160001. at the Rate of twenty Years Purchaſe ; and 
on a Bill brought to redeem, the Maſter of the Rolls decreed a Re- 
demption, on Payment of Principal, Intereſt and Coſts, without Re- 
gard to that Agreement, but ſet aſide the ſame as unconſcionable; 
for a Man ſhall not have Intereſt for his Money, and a collateral Ad- 
vantage beſides for the Loan of it, or clog the Redemption with any 
By-Agrecment. Mich. 1705. between Jeuuing sand Mard, 2 Fern. 5 20. 

11. If the Condition of a Mortgage is, that the Mortgagor ſhould 
redeem during his Life, or that the Mortgagor, and the Heirs of 
his Body, ſhould redeem; yet Equity will admit the General Heir 
of ſuch Mortgagor to a Redemption, becauſe this can be no Pur— 
chaſe, ſince there is a Clauſe of Redemption; and when the Land 
was originally only a Pledge for Money, if the Principal and Inte- 
reſt be offered, the Land is free; and it would be very hard, that it 
ſhould be in the Power of the Scrivener, or griping Uſurer, by ſuch 
impertinent Reſtrictions, to elude the Juſtice of the Court. 1 Fern. 
335 190. S. C. 2 Chan. Ca. 147. S. C. | 

12. But if a Man borrows Money of his Brother, and agrees to 
make him a Mortgage, and that if he has no Iſſue Male, his Brother 
ſhould have the Land; ſuch an Agreement made out by Proof, may 
well be decreed in Equity. 1 Fern. 193. per North Lord Keeper. 

13. A. in Conſideration of 1000 J. made an abſolute Conveyance 
to P. of the Reverſion of certain Lands after two Lives, which at 
that Time were worth little more; and by another Deed of the ſame 


Date, the Lands are made redeemable any 'Time during the Life 2 
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the Grantor only, on Payment of the 1000 J. and Intereſt ; 4. died, ; 
not having payed the Money ; and it was held by my Lord Notting- 3 1 
ham, that this Heir might redeem, notwithſtanding this reſtrictive 1 8 6 
Clauſe; and that it was a Rule, once a Mortgage and always a 
Mortgage, and that B. might have compelled 4. to redeem in his 
Life-time, or have forecloſed him; but on a Re-hearing, Lord 
25 10 North reverſed the Decree on the Circumſtances of this 
Caſe; for it appeared, by Proof, that 4. had a Kindneſs for B. and 
that he had marricd his Kinſwoman, which made it in the Nature | 
of a Marriage-Settlement ; he likewiſe held, that B. could not þ 
have compelled A. to redeem during his Life; which made it the 8 : 
more ſtrong. 33 Car. 2. between Newcomb and Bonham, 1 Fern. 

7, 214. C. C. 232. 8. C. 2 Vent. 364. S. C. where it is ſaid, that 

Lord North's Decrce was affirmed in the Houſe of Lords. Pide 

1 Fern. 268. 

14. If J. mortgages Land to B. worth 15 /. per Ann. for ſecuring 
2001, and at the ſame Time B. enters into a Bond, conditioned, that 
if the 200 J. and Intereſt is not paid within a Year, then he to pay 
to 4. his Executors or Adminiſtrators, the further Sum of 78 J. in 
full for the Purchaſe of the Premiſſes, &c. and 4. dies within the 
Year, and the Money is paid the next Day after the Mortgage is for- 
feited to his Adminiſtrator; yet A.'s Heir may redeem, paying the 
2001. and likewiſe the 787. that was paid the Adminiſtrator. Mich. 
1687. between Millet and Winnell, 1 Vern. 488, decreed. 

15. So where A. for 550 J. made an abſolute Aſſignment of a 
Church-Leaſe for three Lives to B. and B. by Writing under his 
Hand agreed, that if 4. paid 600/. at the End of the Year, . 
would reconvey ; B. died, leaving C. his Son and Heir; Two of the 
Lives died, and the Leaſe was twice renewed by C. and his Father; 
and tho' it was near twenty Years ſince the Conveyance was made, 
yet the Maſter of the Rolls decreed a Redemption on Payment of 
the 55 l. and the two Fines, c. Mich. 1688. between Manlope 
and Ball, 2 Vern. 84. vide 1 Vern. 183, 394. where a Mortgages 
was allowed to redeem before the Time agreed on. 


(B) Of the Equity of Redemption, at what 
Time, oh 


bs 1 a Re- hearing before my Lord Keeper, aſſiſted with Juſtice 
Vaxghan and Turner, concerning the Redemption of a 

Mortgage which had been made above forty Years, my Lord Keeper 

declared that he would not relieve Mortgages after twenty Years, 

for that the Statutes of Limitations did 22 5 it reaſonable to limit 

the Time of one's Entry to that Number of Years, unleſs there are 

ſuch particular Circumſtances as may vary the ordinary Caſe, as In- 

fants, Femes Covert, (5c. who are provided for by the very Sta- 

tute, though thoſe Matters in Equity are to be (a) governed by the (a) Though 


Courſe of the Court; and that it is beſt to ſquare the Rules of E- Tine 1. 
quit y mired for 
| | Redemption 
of Mortgages; yet where a Man comes in at an old Hand, it hath been ſometimes decreed, that 
the Poſſeſſor ſhould Account no farther than for the Profits made in his own Time, to diſcourage 
the Stirring in ſuch dormant Titles; but the common Do&rine in the Courts of Equity, is, that 
Mortgages are not within the Statute of Limitations, though that Statute is mentioned ſome» 


times as a proper Direction to go by; for the 1 of Equity arc tender of Settling _ 
EO | ot 
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. uity as near the Rules of Reaſon and Law as may be. Between 
3 Rave and Mhite, 2 Vent. 340. 


Man can A ; 
— be injured, if he receives Principal, Intereſt, and Coſts; but the Proprietor of the Land is in- 
jured if he parts with his Poſſeſſion under the true Value; bur ſometimes the Court hath allowed 
Length of Time to be pleaded in Bar, where the mortgaged Eſtate hath deſcended as a Fee, with. 


our Entry or Claim from the Mortgagor, and where the Poſſeſſor would be intangled in a long Ac- 
count. Vide 1 Chan. Ca. 102, 1 Chan. Rep. 97, 98, 184, 206, 


1 


2. A Bill was exhibited to redeem a Mortgage; to which the De- 
fendant demurred, becauſe by the Plaintiff's own ſhewing, it ap- 
peared the Mortgage was ſixty Years old; but upon Argument the 
Demurrer was over-rulcd, becauſe it was charged in the Bill, that 
the Mortgagor agreed the Mortgagee ſhould enter, and hold till he 
was ſatisfied ; which is in the Nature of a Velſb Mortgage; and in 
ſuch Caſe the Length of Time is no Objection. Mich. 1686. be- 
tween Orde and Herning, 1 Vern. 418. 

3. So where a Bill was exhibited to redeem a Mortgage made in 
1642. though the Mortgagee centred in 1650. and there were three 
Deſcents on the Defendant's Part, and four on the Part of the Plain- 
tiff; yet the Length of Time being anſwered for the greateſt Part by 
Infancy or Coverture ; and for as much as in 1686. a Bill was 
brought by the Mortgagee to forecloſe, and an Account then made 
up by the Mortgagee, the Court decreed a Redemption, and an Ac- 
count from the Foot of the Account in 1686. Trin. 1700. between 
Procter and Cowper, 2 Vern. 377. 

4. But where a Mortgage was made to A. in the Year 1639 to in- 
demnify him againſt Debts, for which he was engaged for the Mort- 
gagor, and in the Year 1649. he entered into the mortgaged Premiſ- 
ſes, and had Poſſeſſion, and afterwards conveyed away ſeveral Parts 
of the mortgaged Premiſles to ſeveral Perſons, and ſeveral Sales and 
Marriage-Settlements had been made of them. In the Year 1663. a 
Bill was brought to redeem, but all the Aſſignees were not Parties; 
and a Decree to an Account, and a Report made, and Exceptions 
taken to that Report; and fo it reſted for about cighteen Years, and 
then another Bill was brought, and another Decree to redeem, but 
no Proſecution upon it from the Year 1676 till 16957. and then the 
Plaintiff having purchaſed the Equity of Redemption of thoſe Lands 
(inter alia) from the Heirs of the Mortgagor, brought his Bill to re- 
deem ; the Objections againſt it were, the Length of Time, the many 

derivative Titles that had been made, and when no Suit was depend- 
ing, and the Difficulty of Taking the Account; to which it was 
anſwered, that there had been freſh Purſuits, and that the Difficulty 
of the Account had been occaſioned by the Mortgagees themſelves, 
and that there were Infants in tne Caſe. My Lord Keeper held, there 
ought to be no Redemption, and that Length of 'Time excuſes the 
Mortgagee for taking the Eſtate for his Own, and uſing it according- 
Iy and none that have come in under him have done amiſs ; and 
though there were Infants in the Caſe, yet the Time having begun 
upon the Anceſtor, it ſhall run even upon Infants, as it is at Law 
in the Caſe of a Fine; and there is one great Objection to a Re- 
demption in this Caſe, that it does not appear, that the Plaintiff 
paid any 'Thing for this Equity of Redemption, only had it thrown 
into his Bargain. Hill. 1700, between St. John and Turner, 2 Vern. 


418.8. C. 
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Mortgage of the Eſtate in Queſtion, which proved to be about nine 
or ten Pounds per Arnnum, for ſecuring 100 I. in the «Year 1696. 
this Mortgage was aſſigned over to the Defendant, who by Agree- 
ment was then let into Poſſeſſion, and had continued ſo ever fince. 
and was now about ninety Years of Age ; the Mortgagor died ſeveral 
Years ſince, leaving the Plaintiff's Father, his eldeſt Son and Heir of 
full Age, who likewiſe died in the Year 1714. leaving the Plaintiff 
his eldeſt Son and Heir, then about twelve Years of Age, who brought 
this Bill for an Account, and to be let into a Redemption of the 
Eſtate in Queſtion, but which the Defendant had been in Poſſeſſion 
of thirty-three Years, and ſo was greatly over- paid his Principal and 
Intereſt ; but my Lord Chancellor diſmiſled his Bill, and ordered it to 
be entered down, as one of the Reaſons for diſmiſſing the Bill, that 
the Plaintiff had no Remedy by Eje&tment at Law to recover the 
Poſſeſſion, being barred by the Statute of Limitations, and he thought 
that a reaſonable Guide for this Court to follow, as to the Redemp- 
tion in Equity; and tho' the Plaintiff was an Infant at his Father's 
Death, yet the Computation of Time began long before, when 
there was no Infancy in the Caſe, and therefore will run on againſt 
Infants after. Mich. 1729. between Knowhks and Spence, 


(O) Of the Perſons to redeem, 


I. A who comes in by a voluntary Conveyance may redeem 
a Mortgage. 1 Fern. 193. admitted, he who comes to redeem 
a Mortgage, muſt ſhew a Title. 1 Fern. 18 1. 8 

2. If a Man enters into a Bond, in which he binds himſelf and his 
Heirs, and dies, leaving a Real Eſtate to deſcend to his Heir, ſub- 
jet to a Mortgage for Years, and the Heir ſells the Equity of Re- 
demption; the Obligee cannot redeem the Mortgage, without firſt 
having a Judgment at Law againſt the Heir. Paſch. 1702, between 
Bateman and Bateman. | 

3. The Mortgagee in Fee after Forfeiture was attainted, and 
the King ſeized, and whether the Mortgagor ſhould redeem Da- 
bitatur. Hard. 465. | 

4. A. mortgaged his Lands upon Condition, that if he or his Heirs 
repaid 100 J. at ſuch a Day, he ſhould re-enter, before the Day he 
dies, leaving Iſſue a Daughter, his Wife Euſient with a Son; the 
Daughter pays the Money at the Day, and then the Son is born; 
the Daughter ſhall keep the Lands, and the Son ſhall not recover 
againſt her, for the Daughter is in Nature of a Purchaſer, where 
ſhe hath regained the Land by her own Vigilance, which otherwiſe 
had lapſed at Law to the Mortgagec. Co. Car. 87. 1 Co. 99. 

5. If a Man deviſes Lands which are in Mortgage to A. for Life, 
Remainder to B. in Fee; 4. ſhall contribute one Third towards 
the Diſcharge of the Mortgage. 1 Chan. Ca. 271. vide 2 Vern. 117. 
and Title Contribution and 4verage, Letter (B). 

6. If a Jointreſs, who is to hold the Land free from Incumbrances, 
pays off a precedent Mortgage, her Executors ſhall hold over till 
they are ſatisfied, becauſe ſuch 'Tenant for Life ought to be reim- 


burſed the Money ſhe paid to ſct her Eſtate free, and in hy om 
dition 


5. The Plaintiff s Grandfather in the Year 1686. had made a 
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dition ſhe ought to have been. 1 Chan. Ca. 271. 2 Chan. Ca. too, 
1 Chan. Rep. 19. ; fs Sip 
. But if a Jointreſs after Marriage join with her Husband in a 
Fine, and mortgage the Land, and the Husband dies, there her 
Land is charged, and ſhe ſhall pay her Part towards the Disburthen- 
ing the Land; and her Executors ſhall not hold the Lands till ſatiſ- 
fied thereof, becauſe ſhe herſelf concurred in the Laying on the 
Charge, and therefore muſt join in the Disburthening of it, accord- 
ing to the Value of her Intereſt. 1 Chan. Ca. 271. 2 Chan. Ca. 
99, 100. 1 Chan. Rep. 19. | 
8. If a Man marries a Jointreſs of Houſes which are burnt down, 
and the Husband and Wife borrows 1500 J. to build on the Ground, 
and levy a Fine ſur conceſſit for ninety-nine Years, if the Wife lived 
ſo long, and a Decd is made between the Conuzee and the Husband, 
wherein the Husband covenants to repay the Mortgage-Money with 
Intereſt, and the Equity of Redemption is limited to the Husband 
and his Heirs; and the Husband expends 3 or 4000 J. in building up- 
on this Ground, and dies; the Wife ſhall redeem, and not the Heir 
of the Husband. Decreed by Nottingham Lord Chancellor, and af- 
firmed on a Re-hearing by North Lord Keeper, between Brend and 
Brend, 1 Vern. 213. for the Wife was no Party to the Deed of Re- 
demiſe, by which the Redemption was limited to the Husband; and 
the Wife being a Jointreſs, and having granted a Term for Years 
only out of her Eſtate for Life, there reſts a Reverſion in her, which 
naturally attracts the Redemption. 
9. J. on his Marriage agreed to leave his Wife 1000 J. if ſhe ſur- 
vived him ; the Drawing of the Agreement was left to the Parſon of 
the Pariſh, who made a Bond from 4. to his intended Wife in 2000J, 
conditioned to leave her 1000/7. if ſhe ſurvived him; the Marriage 
was had, and 4. died, leaving a Freehold and a Copyhold Eſtate in 
Mortgage, and which were mortgaged together ; and it was held, 
that the Wife ſhould redeem as well the Freehold, as Copyhold, 
and hold over till ſhe was ſatisfied. Hill. 17c4. between Acton and 
Pierce, 2 Vern. 480. | 
10. A. joins with B. her Husband, in making a Mortgage for 
Years of her Inheritance for 45001. to ſupply the Husband's Occaſions, 
to pay for the Place of Captain of the Band of Penſioners, and ſubject 
to the Mortgage; the Eſtate was ſettled in 4. for Life, Remainder 
to her Son in 'Tail. B. in the Mortgage-Deed covenants to pay the 
Money, and the Proviſo was, that on Payment of the Mortgage- 
Money, the Term was to ceaſe; the Mortgage was ſeveral Times 
aſſigned, and particularly in 1683. and the Wife joined in it; and 
there the Proviſo was, that on Payment of the Money by them, or 
either of them, the Mortgage-Term was to be aſſigned, as they, or 
cither of them ſhould direct or appoint. A few Days after the Mort- 
gage was made, B. by Letter thanked his Wife for having ſealed it, 
and added, that the Profits of the Office ſhould be religiouſly applied 
to pay off the Incumbrance; but afterwards when Money came in, tho' 
he paid off the Mortgage, yet he took an Aſſignment thereof in Truſt 
for himſelf, and by Will deviſed his Perſonal Eſtate, and the Bene- 
fit of this Mortgage, to his ſecond Wife; and on a Bill by the Son 
of the firſt Wife, to have this Mortgage aſſigned him, it was de- 


clarcd by my Lord Keeper, that he could not decree for him, but 
l upon 


1 
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upon the uſual Terms of Redemption, on Payment of Principal, 


Intereſt and Coſts, diſcounting Profits; but upon an Appeal to the 
Lords, the Son obtained a Decree to have the Mortgage aſſigned 


of 
« 


to him. Paſch. 1702. between the Earl and Counteſs of Hunting- 


ton, 2 Vern. 437. 25 
11. So where A. and his Wife mortgaged the Wife's Eſtate, and 
A. covenanted to pay the Money, but the Equity of Redemption 
was reſerved to them and their Heirs; the Husband dying, it was 
decreed, that the Mortgage ſhould be diſcharged out of the Huſ- 
band's Eſtate. Fill. 107. between Pocock and Lee, 2 Vern. 604. 


(D) Ok Fozecloſure; and here of opening the 
Fozecloſure, Parties fozecloſed, and Tender 
and Refuſal of the Moztgage Money, 


I. A Mortgagee obtained a Decree againſt a Mortgagor and all 
the Creditors whoſe Debts affected the Eſtate, that they 

ſhould redeem, or be forecloſed. One of the Creditors pays the 
Money by the Conſent of the reſt, and has the Mortgage aſligned to 
him ; and agrees with them, that if they would pay his Money at a 
further Day, they ſhould redeem him ; otherwiſe, that he ſhould 
have the Lands abſolutely; and it was held, on a Bill brought by the 
other Creditors, that they ſhould redeem, tho' the Creditor who 
paid the Money had been in Poſſeſſion 20 Years, aud had made great 
Improvements, they allowing only neceſſary Repairs, and laſting 
Improvements. Hill. 1682. between Exton and Greaves, 1 Vern. 
138. | 

* There being a firſt and ſecond Mortgage made of the ſame 
Eſtate, the firſt Mortgagee brought a Bill againſt the ſecond, to compel 
him to redeem, or to be forecloſed, and forecloſed him accordingly; 
it ſo happened, that the firſt Mortgagee, by his Will, deviſed the Pre- 
miſſes to the Mortgagor ; and thereupon the ſecond Mortgagec 
brought a new Bill to ſet aſide the firſt Mortgage, and to be let in to 
a Satisfaction of his Money; the Defendant pleaded the former Suit 
and Decree of Forecloſure ; but the Plea was over-ruled. Trin. 1691. 
between Cook and Sadler, 2 Vern. 235. 
3. If a Mortgagee has a Decree of Forecloſure, tho' that Decrce 

be ſigned and inrolled, yet if he after brings an Action of Debt on 
the Bond given at the ſame Time for Payment of the Money and 
Performance of the Covenants in the Mortgage Decd, ſuch Action 
opens again the Forecloſure, and lets in the Equity of Redemption 
of the Mortgagor. Trin. 1729. between Daſhwood and Blythway, 
at the Rolls. 

4. A Man makes a Mortgage, and afterwards makes a Marriage 
Settlement of the Equity of Redemption, wherein he limits it on 
the Wife, and then on the Iſſue of his Body, with Remainder in 


Tail to his Brother; the Mortgagee exhibits his Bill againſt the 
Mortgagor to have his Money, or that he may ſtand forecloſed, 
without making the Brother a Party, and has a Decree accordingly ; 


and afterwards the Mortgagor dies without Iſſue, and the Lands re- 
main to the Brother by the Marriage Settlement, who prefers his Bill 


to redeem ; and it was diſmiſſed ; for having made thoſe Parties to 


Mmmm 1 the 


the Bill of Forecloſure, who were Parties to the Mortgage, he did 
as Much as was neeeſ[ary ; for perhaps it was impoſſible for him to 
know all the Parties aggioſt whom to ſcek a Forecloſure; and this 
would keep him an eternal Bailift to the Mortgagor; beſides, to open 
an Account after Length of Time againſt a Perſon, who by Law 
was obliged to keep no Account, in Favour of a meer Volunteer is 
unreaſonable. 1 Chan. Ca. 217, 220. 

5. Tenant for Life, the Reverſion in Fee; he in Reverſion mort- 
gages his Eſtate in Fee, and the Mortgagee deviſeth it; the Deviſee 
may bring his Bill againſt the Mortgagor, and necd not make the 
Heir of the Deviſor a Party; becauſe he hath no Intereſt in the Lands 
at all, it being all deviſed away from him, and he need only fore- 
cloſe the Mortgagor. 2 Chan. Ca. 32. 

6. Ifa Man morgages Lands, and then confeſſes ſeveral Judgments, 
and ſome of the Perſons that have Judgments give the Mortgagee 
Notice, and after he obtains againſt the Mortgagor a Dccree to fore- 
cloſe ; ſuch Perſons, that gave Notice of their Intereſt, ſhall notwith- 
ſtanding redeem, becauſe they arc Creditors for a valuable Conſide- 
ration, and the Mortgagee had Notice of them, ſo that he might 
have made them Partics to his Bull; but the Perſons, that gave no 
previous Notice of their Judgment, are totally barred of all Re- 
demption by the former Decree. r Chap. Rep. 170, 171. 

7. But when a Bill was exhibi:ed by a ſecond Mortgagee to re- 
deem, and the firſt Mortgagee pleaded his Mortgage, and a Decree 
to forecloſe the Mortgagor, without Notiee of the ſecond Mortgage, 
yet the Plea was over-ruled. Mich. 1707. between Godfrey and 
Chadmell, 2 Vern. 601. | 

(„if upon 8, If the Mortgagor (a) tenders. the Moncy, and the Mortgagec 
Mortgage, a refuſes, he loſes the Intereſt from the Time of the Tender, becauſe 
| Tore it is but a Pledge for the Money; and if the Money be tendered, he 
Money at the ought not to keep the Pledge; and no Man ought to pay for the For- 
3 4 r bearance, when he hath the Money ready. Chan. Ca. 29, 2 Chan. 
Þayment, at Ca, 206. S. P. d 

any Time of 4 . 

Day ſpecified in the Condition, and the Mortgagee refuſes, the Condition is ſaved for ever, and the 
Mortgagor need not ſtay at the Place appointed till the laſt Inſtant of the Day, becauſe by the ex- 
preſs Letter of the Condition, the Money is to be paid on the Day indefinitely ; nor needs there bo a- 
ny new Tender afterwards within a convenient Time, becauſe by the Words of the Contract, both 
Parties ought to acquieſce ; and upon ſuch Refuſal, the Land 1s diſcharged, becauſe upon the Tender 
the Demiſe is void; and if it be on a Feoffment the Condition is performed, and the Feotfor may re- 
enter; but the Money lent doth yet remain a Debt or Duty, becauſe it was a Debt by the original 


Lending of the Money, whether it had been ſo ſecured or not; and tho' the Security fails according 
to the Words of the Agreement, yet there is the ſame natural Juſtice that the Money ſhould conti- 


nue. Co. Lit. 209, 5 Co. 114. Plow. 173. 


9. The Plaintiff had made a Mortgage in Fee of his Eſtate, which 
by ſeveral Meſne Aſhgnments was come to Sir Milliam Dodell; 
and there being likewiſe two- ſeveral Terms for Years ſtanding ont, 

they were aſſigned to Truſtees, in Truſt for Sir J/i/ham Dodewell, to 
Protect the Inheritance, and ſubje& to the ſame Equity of Redemp- 
tion; the Plaintiff and Sir Milliam Dodwell ſettled an Account of 
what was due; and there appearing to be due thercon 4400 J. Prin- 
770 Money, the Intereſt wag then paid off; and at the ſame time Sir 
Villiau Dogwell gave a Nate, whereby he promiſed, that on Pay- 
ment of the Sum of 4479. or thereabouts, on the 2 3d: of OFober 
then next, being the Intereſt computed to that Time, he would re- 
convey the Inheritance to the Plaintiff and his Heirs, and would pro- 

| 5 OY, | cure 


1 E 1 . 
id 


N ++. 22 V+. ws — A — — 


* 


— — 
* © * ä—— —ꝛ— 
* 
+ = — 
"4 
. » 
"ww" - — gy — b - 


cars, opt * wa el two N for Vears, as the Plaintiff 
ſhould direct. In Aug ift following Sir Milliam Dod ed, And 
the Defendants were 7 and he Friſe le 10 eig 
dant Mayy, his only Child, and Heir at Lat, an fhfant of about eight 
Years of Age; the Plaintiff provided the Money, and of the 5d of 
October tendered a Bank-Bill of 45007. to one of the Extentors, 
(there being four in all) for him to take thereout what was then due 
for Principal and Intereſt ; but the Executors having none of them 
proved the Will, he refufed to accept of the Tender; upoti which 
the Plaintiff asked him, if he objected to the Legality of the Ten- 
der, being in a Bank- Bill and not in Money, arid that if he did, he 
would preſently turn it into Money; to which the other anſwered, 


he had no Objection to the Tendet, but not having proved the Will, 


he would not accept of the Money. Afterwatds the Plaintiff made 
the like Tender to another of the Executors, who likewiſe refuſed 
to accept of it, not having proved the Will; but he objected to the 
Legality of the Tender, not being in Moncy: Afterwards all the 
four Executors proved the Will; and the Bill was brought to redeem 
on Payment of 4400 J. and Intereſt to the 23d of Offober, being the 
Time mentioned in the Note; and that the Plaintiff might not be 
obliged to pay Intereſt beyond that Time, as the Defendant's Exccu- 
tors inſiſted he ought : And 'twas held by my Lord Chancellor, that 
this Tender in a Bank-Note was not, ſtrictly ſpeaking, a Legal Ten- 
der; but ſince it was proved the Plaintiff offered to turn it into Mo- 
ney, that made it a good Tender. 24ly, It was clearly agreed, that 
any, or either of the Exccutors, before Probate, might have receiv- 
ed and given a good Diſcharge for the Money, eſpecially when, as 
appeared in this Caſe, they afterwards proved the Will, and ſo were 
Executors ab initio: zdly, that tho they were Executors only in 
'Fruſt' for the Daughter who was an Infant, yet none of them could 
be in a better Caſe than Sir Milliam Dodewell himſelf could have been, 
if he had been living; and ſuch Tender under theſe Circumſtances 
would have bound him; ſo it will-his Exccutors and Deviſee; and 
therefore decreed a Redemption on Payment of the 4400 J. and In- 
tereſt to the 23d of Offober, the Time mentioned on the Note, and 
no longer, and no Coſts on either Side; and the Infant Heir at Law, 
on Payment of the Money'to the Executors, was to convey the 
Inheritance deſcended to her according to the Act 75 41. for obli- 
ging Infant Truſtees to aſſign and convey. Hill. 17 29. between Sir 
ohn Auſten and the Exccutors of Sir William Dodwell, at my 


Lord Chancellor's. 


(E) Where 
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(th Where there are ſeveral Moztgagees of 
the ſame Eſtate, what Remedy they have 
__ the Moztgago:, and againſt each 


1. IF a Man mortgages Lands by a defective Conveyence, and af- 
terwards mortgages to a ſecond Perſon, by an Aſſurance, that 
is good and effectual, with Notice, the Second ſhall prevail, becauſe 
that carries the Legal Title; and Equity will not interpoſe,. when 
both are equally upon a valuable Conſideration ; but if a Man mort- 
gages by a defeftive Conveyance, and there are ſubſequent Creditors, 
whoſe Debts did not originally affect the Land, Equity will ſupply 
ſuch defective Conveyance againſt ſuch ſubſequent Incumbrances, 
who acquired a Legal Title afterwards; for ſince the ſubſequent 
Creditors did not originally take the Lands for their Security, nor had 
in View an Intention to affect them, when afterwards the Lands are 
affected, and they come in under the very Perſon that is obliged in Con- 
ſcience to make the Defective Security good, they ſtand in his Place, 
and ſhall be poſtponed to ſuch Defective Conveyance. Mich. 1670. 
between Burgh and Francis, by Sir Heneage Finch, Lord Keeper. 

2. The Mortgagor being Son- in-Law to the Mortgagce, having 
entered, and afterwards ſuffered the Mortgagor to take the Profits for 
ſeveral Years, without requiring Intereſt; it was held by the Court, 
that the Intereſt of the firſt Mortgagee ſhould not affect the Lands, 
ſo as to keep out the ſecond Mortgagee longer than he would have 
been, had the Intereſt been duly paid; it was likewiſe held, that if 
a Mortgagee, after Notice of a ſubſequent Mortgage, joins with the 

 Mortgagor, in a Sale of the Lands to a Stranger, the Money recciv- 
ed by either, for the Purchaſe, ſhall ſink ſo much of the Mortgage 
Money. Mich. 1691. between Bentham and Haincourt. 

3. If A. has a firſt Mortgage, and B. a ſecond, and ſubject to 
theſe Mortgages the Eſtate is ſettled on C. for Life, Remainder on 
D. an Infant; 4. may bring a Bill to forccloſe, though B. has not 
the like Remedy over againſt D. who becauſe of his Infancy can- 
not be forecloſed. Mich. 1705. between Draper and Jennings, 2 
Vern. 518. | - 5 

If a firſt Mortgagee brings a Bill to forccloſe the Mortgagor, 
ad an Account is directed and taken between them, ſuch Account 
hall bind the Second Mortgagee, tho' he was no Party to the Bill, 
if there was no Fraud or Colluſion in the taking of it. Trip. 29 
Car. 2. between Needler and Deeble, i Chan. C. 299. 

5. Ita Man mortgages certain Lands to one Man, and mortgages 
thoſe Lands, with ſome others to another, tho' this ſeems to be a 
Caſe omitted out of the Statute againſt clandeſtine Mortgages ; yet 

if it appears to be a Contrivance to evade it, as if an Acre or two of 
(a) By the 4 Land were only added, this will not es empt it; but a Perſon who 
& 5W.& will take Advantage of the (a) Statute, mult be an honeſt Mortgagee; 


7" „ and therefore if a Man has uſed any Fraud or Practice in obtain- 
ſhall borrow ing 


any Money ; 1 
e. and for the Payment thereof ſhall ſuffer a Judgment orRecognizance, and ſhall afterwards borrow any 


other Sum of another, or for other valuable Conſideration, and for ſecuring the Repayment . 
* | | | thercof, 
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ing a ſecond Mortgage, he ſhall not have the Benefit of the Sta- thereof. ſhall 
tute, 2 Fern. 589, 590. 1 
| | 2 sto the 
der, or to any other Perſon in Truſt for him, and ſhall not give Notice to 1 Wande " ack 
udgment, Sc. in Writing before the Execution of the ſaid Mortgage, ſuch Mortgagor ſhall have no 
nefit in Equity of Redemption of the Lands mortgaged, unleſs ſuch Mortgagor, or his Heirs, up- 
on Notice given by the Mortgagee in Writing, under Hand and Seal, atteſted by two Witneſſes of ſuch 
former Judgment, Oc. ſhall within fix Months, pay off and diſcharge the ſame, and cauſe the ſame to 
be vacated and diſcharged. And if any Perſon who ſhall once mortgage Lands for valuable Conſide- 
ration, ſhall again mortgage the ſame Lands, or any Part thereof, to any other Perſon, the former 
Mortgage being in Force, and ſhall not diſcover in Writing to the ſecond Mortgagee the firſt Mort- 
gage, ſuch Mortgagor ſhall have no Relief, or Equity of Redemption, againſt the ſecond Mortgagee, 
ſuch _— or _ 12328 may 1 5 any former Mortgage ; this Act ſhall not extend 
to bar any Widow of any Mortgagor of her Dower, who did not legally join wi i 
ſuch Mortgage, or otherwiſe lawfully exclude herſelf. — nneng 


6. If 4. being about to lend Money to B. on a Mortgage, ſends 
C. to inquire of D. who had a prior Mortgage, whether he had a- 
ny Incumbrance on B.'s Eſtate; and it is proved that C. went to 
him, and ſpoke to him accordingly, D.s Mortgage ſhall be poſt- 

ned. 2 Fern. 554. vide 2 Vern. 370. 

7. One Goff, being poſleſſed of the Thatch'd Houſe at St. Fames's 
on a Building Leaſe for 60 Years, mortgages it to Dr. Lancaſter, 
and one Habberfield, for ſecuring 600]. which the Defendant after- 
wards paid off, and advanced to Goff 6001. more, and took an Aſ- 
ſignment of this Mortgage, but had not the original Leaſe deliver- 
ed to him, till ſome Days after the Aſſignment. Goff afterwards 
being in a declining Way, propoſed to borrow of the Plaintiff 350 /. 
on a Mortgage of a Vault and two Rooms, Part of the mortgaged 
Premiſſes; and on a Treaty for that Purpoſe, one Remington, who 
acted for the Plaintiff, deſired to ſee the Original Leaſe. G told 
him that he had it not by him, but that his Lawyer kept all his 
Writings for him, as not thinking it ſafe to truſt them in his own 
Houſe, where all Sort of Company reſorted; upon which G goes 
to the Defendant, who was an Attorney in the City, tells him he 
was about agreeing with a Perſon for the Rebuilding Part of the 
Premiſſes, at ſo much a Foot Square, which would better his Secu- 
rity, and deſired him to let him have the Original Leaſe, that he 
may ſee the Dimenſions of the Houſe ; the Defendant would not 
truſt him with the Leaſe in his own Power, but goes along with 
him to the T hatched Howſe ; and after he had been there ſome Time, 
Goff ſends for the Plaintift and Remington, told them he had now 
the Original Leaſe, which they might ſee; and upon their coming to 
his Houſe, Goff goes into the Room where the Defendant was, and de- 
ſires him to let him have the Leaſe, to ſhew the Perſon he had men- 
tioned, for that he was now in the Houſe ; and accordingly the De- 
fendant lets him have the Leaſe, which he carrics to the Plaintiff 
and Remington; and they being ſatisfied therewith lend him the 
Money, and took a Mortgage of the Vault and two Rooms, inſiſting 
at the ſame Time to have the Original Leaſe delivered to them; 
but Goff urging, that it concerned much more than the Plaintiff had 
in Mortgage, anq that he could not part with it, the Plaintiff per- 
mitted him to keep it, and he thereupon in about an Hour's Time 
delivered it again to the Defendant, without acquainting him with 
what he had done; and the Defendant ſwore expreſly in his An- 
ſwer, that he had no Notice of this Tranſaction, or of the Plaintift's 


Mortgage. Afterwards the Plaintiff lent Ga farther Sum of 
Nnnn 1 Money 
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' Money, and prevailed on the Defendant to let him have the Origi- 
nal Leaſe a ſecond Time; but there was no Proof that the Defer- 
dant knew the Occaſion of it, and he by his Anſwer expreſly denied 


his having Notice of it. Afterwards Goff failed, and thereupon the 
Defendant brouglit his Ejectment, and recovered; and this Bill was 
brought to have the Defendant's Mortgage poſtponed, upon Pretence 
that here was a manifeſt Fraud on the Plaintiff, and that the Defen- 
dant was privy to it; and at the Rolis, the Plaintiff had a Decree ac- 
cordingly, but on Appeal the Decree was reverſed; but my Lord 
Chancellor ſaid, if a Man makes a Mortgage, and afterwards mort- 
gages theſame Eſtate to another, and the firſt Mortgagee is in Com- 
bination to induce the ſecond Mortgagee to lend his Moncy, this 
Fraud without doubt will in Equity poſtpone his.own Mortgage; 
ſo if ſuch Mortgagee ſtands by, and ſees another lending Moncy on 
the ſame Eſtate, without giving him Notice of his firlt Mortgage, 
this is ſuch a Miſpriſion as ſhall forfeit his Priority; but here is no 
Manner of Proof that the Defendant knew any Thing of the Plain- 
tiffs Lending his Money; nay if there had, yet the Plaintiff appears 
Guilty of ſo much a groſlcr Neglect, that he ought not to prevail; 
for the Defendant intruſted G with his Original Leaſe but for a 
very little while; the Plaintiff takes his Word that he could not part 
with it, and leaves it wholly in his Power, to go on in defrauding 
whom elſe he had a Mind to; beſides, it appears the Defendant was 
impoſed on by G for he parted with the Leaſe only to better 
his own Sccurity, and had the moſt ſpecious Pretence that could be 
for it ; and therefore it cannot, without manifeſt Proof, be objected to 
him, that he let Goff have his Leaſe to ſhew the Plaintiff, or with a 
Deſign to draw in the Plaintift to lend his Money, and diſmiſt the 
Bill with Coſts, unleſs the Plaintiff ſhould within ſuch a Time re— 
deem the Defendant; and for Precedents were cited Raw and Pott, 
the Counteſs of Bridgwater and Ruſſel, and one Clare's Caſe of 
Yorkſhire. Mich. 1716. between Peter and Ruſſel. 


(F) Where a Moztgagee may pꝛotect Himſelf by 


buying in p2ecedent Incumbzances. 


1. IF a Man mortgages Land to 4. and afterwards makes a fub- 


1 ſcquent Mortgage to B. without Notice at the Time of ma- 
king the Mortgage, and BB. purchaſes in a precedent Mortgage, 
which ſtands out at Law, tho' nothing on it be duc in Equity, or a 
Statute, whercon Money is due, which he extends, he ſhall hold the 


Land till he is ſatisfied what is due upon both Securities, though 


he had Notice of .4.'s Mortgage, before his ſecond Purchaſe of the 
prior Security; becauſe having at firſt innocently lent his Money, he 
may do what he can to ſecure that Money from being loſt ; and 
when he hath purchaſed in the prior Incumbrance, he hath a Title 
at Law, and being equally on a valuable Conſideration with the 
mean Incumbrancer, it is but juſt that Equity ſhould leave it in the 
ſame Manner, that it ſtood at Law; for there is no Room for E- 
quity to interpoſe, to take away the Security the Law had given, 
where the Perfon that has the Security comes into the Title without a- 
ny Corruption at all; and it were Partiality and not Equity to inter- 
poſe, where the Security gives the fair Lender a good and legal 

1 Title; 
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Title; and it is all as one, whether ſuch third Lender, or Purchaſer, 
takes in a Mortgage, that is an Intereſt veſted, or a Statute that is 
only a Charge; for. both are rea Liens, and ſufficient to vyerthrow 
the Title of the Meſne Ineumbtancer, or whether Money be due 
on the firſt Incumbrance, or not, ſince that does not alter the Legal 
Title. Marſb and Lee, 2 Vent. 337, 338. 1 Chan. Ca. 162, 
163. 8. C. 1 Chan. Ca. 36. Hard. 173. 1 Chan. Ca. 149, 150. 
2 Chan. Ca. 208. 1 Vern. 187. 1 Chan. Ca. 20, 166, 2 Fern. 


15751 159. | 
2. A Man mortgages the Manor and Rectory of DD. to 4. and 


afterwards mortgages the Rectory to B. without Notice of the Mort- 
gage to 4. and then B. purchaſes in a precedent Incymbrance on 
both the Manor and Rectory ; and the Queſtion was, when B. had 
received all the Money due on the firſt Security, whether he ſhould 
receive any more Profits of the Manor, or only keep the Incum- 
brance on Foot, to protect the Rectory ; which was argued before 
Finch Lord Keeper, in the Preſence of Mid and Twiſden ; and the 
two Judges held, that B. ſhould not receive the Profits of the Ma- 
nor, after the firſt Incumbrance was ſatisfied, becauſe he had taken 
the Rectory only for his Security of that Sum; and it would be un- 
reaſonable to give him a Security beyond what he had in his Origi- 
nal Intention; but the Keeper over-ruled it; for that when he had 
purchaſed the precedent Incumbrances, that comprehended both the 
Manor and Rectory, and were forfeited at Law, and therefore it was 
reaſonable, that the Eſtate ſhould not be taken away by the Meſne 
Incumbrancer in a Court of Equity, which by no Method could be 
evicted at Law, unleſs ſuch Perſon would do Equity, and pay the 
whole Money due on both Securitics. 1 Chan. Ca. 201, 202. 

3. If a Man lends 600/, on a Mortgage, and afterwards diſco- 
vering, that the Eſtate is premortgaged to J. S. he gets in an old ſa- 


tisfied Incumbrance, and brings his Bill againſt J. $. to redeem, or 


be forcctoſed ; he need not prove the actual Payment of any Money 
for ſuch precedent Incumbrance; the having the Deed, or an Acquit- 
tance, being ſufficient, altho' it is objected, that 7. S. is equally a 
Purchaſer with him. 2 Fern. 279. 

4. If a prior Mortgage or Statute be bought in, pending a Bill 


brought by A. againſt the Mortgagor and B. who buys in ſuch prece- 


dent Statute or Mortgage, to forecloſe, tho this Purchaſe be pendente 
lite, yet it will protect B. he being at Liberty to do what he can for 
his own Security. Tin. 1687. between Taylor and Leigh, 2 Vern. 29. 
5. But where 4. made a Mortgage to B. and afterwardsa Com- 
miſſion of Bankruptcy was taken out againſt him, and the Commiſ- 
ſioners made an Aſſignment of his Eſtate, and then C. lent the Bank- 
rupt 2000 J. on a ſecond Mortgage, having no Notice of the Bank- 
ruptcy, tho' he afterwards got in the firſt Mortgage; yet it was held 
by two Lords Commiſſioners againſt one, that this prior Mortgage 
ſhould not protc& the Mortgage ſubſequent to the Bankruptcy ; for 
every one is bound to take Notice of a Commiſſion of Bankruptcy. 
2 Vern. 157, 160. OS 
6. And tho a Purchaſer or Mortgagee may buy in an Incum- 
brance, or lay hold on any Plank to protect himſolf, yet he ſhall 
not protect himfelf by the Taking a Conveyance from a Truſtee af- 
ter he had Notice of the Truſt; for by Taking fuch Conveyance he 
becomes the Truſtee himſelf, Yide 2 Fern. 271. 
(G) Ulhere 
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(G) Where a Perſon who comes to redeem mult 
do Equity to the Poꝛtgagee befoze he will be 
admitted. 0 


oy a a Mortgagor borrows more Money of the Mortgagee upon 
Bond, where the Heir is bound, and dies, the Heir of the 
Mortgagor ſhall not redeem without paying the Bond-Debt, as well 
as that ſecured by the Mortgage ; becauſe, when the Condition is 
broken, ſo that the Term or Intereſt becomes abſolute in the Mort- 
gagce, if the Heir of the Mortgagor will have Equity, he muſt do 
Equity, by the Payment of the whole Money due to the Mortgagee; 
and this 1s called a Rebutter ; but if the Bill was exhibited by the 
Mortgagee to forecloſe; there, if the Heir of the Mortgagor tender 
Principal and Coſts, it ſufficeth without Tender of the Money due 
on the Bond, becauſe ſuch Bond was not originally any Lien on the 
Land itſelf; and if that be tendred, for which the Land was origi- 
nally pledged, there is no Reaſon to debar the Heir of his Right 
of Redemption. 2 Chan. Ca. 164. 2 Chan. Rep. 247. 1 Vern. 245. 
2 Chan Ca. 194, 195. 

2. So where a Husband and Wife levy a Fine of the Wife's Land, 
to enable them to take up the Sum of 40 J. and they make a Mort- 
gage for it, and after the Mortgage is forfeited, the Husband pays 
in Part of the Mortgage-money, but afterwards borrows again the 
ſame Sum of the Mortgagee; and it was decreed, that the Mortgagee 
having the Eſtate in Law in him by the Forfeiture of the Mortgage, 
he ſhould hold the Land againſt the Heir of the Wife until the whole 
Money was paid; and if the Heir would not pay in the whole Prin- 
cipal, Intereſt and Coſts, he ſhould be forecloſed. Paſch. 1682. be- 
tween Reaſon and Sacheverell, 1 Vern. 41. 

3. So if a Leſſee for Years mortgages his Term, and afterwards 
borrows Money of the Mortgagee on Bond, and dies, his Executor 
ſhall not redeem without paying the Bond as well as the Mortgage. 
2 Vern. 177. 3 3 : 

4. The Plaintiff pawned ſome Jewels to K. who ſigned a Writing 
that they were to be redeemed in twelve Months, otherwiſe for the 
110 J. lent, they were to be as bought and ſold; K. within a ſhort 
Time after delivers over the Jewels, together with ſome Plate of 
his own, to M. a Bookſeller, as a Pledge for 200 l. and K. afterwards 
borrowed 38 J. and 501. of M. on promiſſory Notes, to be repaid on 
Demand, and M. by Anſwer inſiſted, it was agreed, that the Pledge 
ſhould be a Security, as well for the Money on the Notes as for the 
Money firſt lent, but could make no Proof of any ſuch Promiſe or 
Agreement; and though a Redemption was decreed, yet it was on 
Payment of all that was due to M. as well upon the Notes as on the 
Pawns; but the Goods of K. which were pawned, were to be firſt 
applied as far as the Value of them would cxtend. Mich. 1715. be- 
tween Demainbray and Metcalf, 2 Vern. 698, 691. S. C. 

F. If A. is bound in ſeveral Bonds with B. as his Surety for 40001. 


and A. conveys the Manor of C. to B. by Way of Mortgage, to 


counter- ſecure him againſt the Bonds for 4000 J. and H. dies, and af- 
ter D. the Son and Heir of 4. becomes bound with B. for 2000 J. 
I | more, 
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more; but there was no Agreement that the Mortgage ſhould be a 
Security to D. againſt the Bonds for 2000/. and after B. dies, his 
Heir ſhall not be permitted to redeem upon Payment of the 4000 J. 
only, but muſt ſave D. harmleſs, as well touching the 2000 J. as the 
4000 J. for he that would have Equity help where the Law cannot, 
muſt do Equity to the Party againſt whom he ſeeks to be relieved. 
Hill. 19 & 20 Car. 2. between Sr. 7ohn and Holford, 1 Chan. Ca. 97. 

6. If A. acknowledges a Statute to B. for Payment of 800 J. with 
Intereſt, which being forfeited, and the Lands extended upon it, A. 
for a valuable Conſideration, ſettles the ſame Lands in 'Tail, and af- 
ter borrows Money of B. and by Articlcs it is agreed, the Statute and 
Extent ſhall ſtand a Security for the laſt Money, and after A. dies, 
and the 800 J. with Intereſt is ſatisfied by Reception of the Profits, 
yet the Iſſue in Tail ſhall not be relieved againſt the Penalty of the 
Statute ; for though the Heir has an Equity, by Reaſon of the 'Tail 
made upon a Conſideration, yet the Money lent raiſes an Equity for 
B. ſo that B. hath both Law and Equity; whereas the Iſſue in Tail 
hath Equity only till the Penalty is ſatisfied. Mich. 14 Car. 2. bes 
tween Sir N Hedworth and Primate, Hard. 318. 

7. If a Man makes two ſeveral Mortgages of ſeveral Lands, and 
dies, and one of the Mortgages is of an intailed Eſtate, or is deficient 
in Value, the Heir of the Mortgagor ſhall not be admitted to redeem 
one without the other; 2 Fern. 207. neither ſhall the Mortgagor 
himſelf redeem the one, and leave the defe&ive Mortgage, but he 
muſt take both together. 1 Yerm. 29, 245. F. C. 

8. The Plaintift, as Aſſignee of a Statute of Bankruptcy, brought 
his Bill to redeem a Mortgage of the Manor of Newington in Kent, 
made by the Bankrupt to the Defendant ; the Defendant, by Anſwer, 
inſiſted, that he firſt lent the Bankrupt 200 J. on a Mortgage of a 
particular Tenement, and afterwards lent him 300 J. on a Mortgage / 
of the Manor of Newington, which was of better Value than the 
Money due; but the firſt Mortgage was deficient in Point of Value; 
and it was held, that if the Plaintiff will redeem once, he muſt re- 
deem both. Hill. 1692. between Pope and Onſlow, 2 Fern. 286 

9. If a Man has a Debt owing to him by Mortgage, and another © * 
on Bond from the ſame Perſon, he cannot tack them together againſt 
the Mortgagor, but he ſhall be let into a Redemption, on Payment 
of the Mortgage-money (a) only; but the Heir in ſuch Caſe ſhall () Vid: 
not be let into a Redemption without Payment of both, becauſe the 13 mg A 
Land in his Hand is chargeable with the Bond, even at Law; and held, that 
ſince the (b) Statute againſt fraudulent Deviſes, the Deviſee of the 5 8 
Equity of Redemption is in the ſame Caſe with the Heir, and can- moſt pay 
not redcem without Payment of both, becauſe the Statute makes ſuch both Bond 
Deviſe void as againſt Creditors, and then the Deviſee ſtands in the 1 
ſame Place as the Heir muſt have done, if no Deviſe had been made; . and whe- 
but before that Statute ſuch Deviſee would not be liable to the Bond- fer there be 


a. „ — WY —_— 


\ 


: : any Ditte- 
Debt. Triu. 1 Geo. 1. between Challis and Casborn. * 
| | the Mortga- 
gor comes to redeem, and when the Mortgagee brings a Bill to forecloſe. (b) That the Vendee or 


Deviſce of the Equity of Redemption was not obliged to pay both before the Statute againſt fraudu- 
lent Deviſes, was Reſol ved Hill. 1698. between Baily and Robinſon, 


10. A. mortgaged his Eſtate to B. and then aſſigned the Equity 
of Redemption to C. afterwards D. obtained a Judgment againſt A. 
and B. the Mortgagee afſigns to D. his Mortgage, and then C. 088 

OOO | ders 
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ders the Money due on the firſt Mortgage to D. who had Notice of 
the Aſſignment of the Equity of Redemption, upon his purchaſing in 


his firſt Mortgage; and it was here objected, that D. having the le- 


al Eſtate in him by the Aſſignment of the forfeited Mortgage, and C. 
Kooks only an cquitable Intereſt, not ſupported by the legal Eſtate, 
that if C. would have Equity, he ought to do Equity, by paying oft 
both Monies to D. But it was anſwered and reſolved by the Court, 
that C. ſhould redeem, paying only the Money due on the Mortgage, 
and not what was duc on the Judgment, becauſe the Equity of Re- 
demption was never bound by the Judgment, for the Judgment was 
not confeſſed, ſo as to become a real Lien upon the Eſtate at the 
Time when this Equity was aſſigned; and therefore the Judgment 
could never charge or affect it, and conſequently C. purchaſed an 
Eſtate, not bound by the Judgment, and by Conſequence the Judg- 
ment-Creditor, by purchaſing in the Prior Mortgagor, could never 
defeat the Intereſt of C. Trin. 1708. between Breerton and Jones, 


11. It was alſo declared, that if a Perſon that had a firſt Mortgage 


ſhould, without the Confent of the Mortgagor, purchaſe in a ſubſe- 


quent Judgment, that a meſne Mortgagee or Aſſignee of the Equit 
of Redemption ſhould not be obliged to pay the Money due on bot 
Securities, in order to redeem; becauſe ſuch Tranſactions of the 
Mortgagee was only to load the Eſtate without the Conſent of the 
Owner, when he had no Proſpect of bettering his own Security. 
Between Brereton and Jones. + | 

12. If the Father is Tenant for Life, Remainder to his Son in 
Tail, and the Father mortgages to 7. S. who finding his Title de- 
fective ſends 100 J. to the Son, and takes a Mortgage from him of 
the ſame Land, Oc. the Son may redeem, paying the 100 J. only, 
for the Son is a Stranger to the Eſtate of his Father. Hill. 31 & 
32 Car, 2. between Bromley and Hamond, 2 Chan. Ca. 23. 

13. So where a Lunatick, before he became ſuch, made a Mort- 
gage of good Part of his Eſtate for 50 J. and the Committee tranſ- 
ferred this Mortgage, and took up 3 or 400 J. more upon it; and my 


Lord Chancellor declared the Mortgage ſhovld ſtand a Security for 


the 50 J. only. Mich. 1684. between Foſter and Merchant, 1 Vern. 
262, 


(H) Moztgage-money, to whom to be paid. 


Here a Mortgage was made upon Condition that the 
Mortgagor paid a certain Sum to the Mortgagee, his 
Heirs, Executors or Adminiſtrators, that then the Mortgagor ſhould 
re-enter, and the Day paſſed without Payment, and the Mortgagee 


died ; great Doubt was, whether the Money ſhould be paid to the 


EI 


Heir or Executor of the Mortgagee; and it was formerly held, that 
where the Heir was named in the Condition, and no Bond or Cove- 


nant given to make it appear a Perſonal Matter ; and there was no 


Deficiency of Aſſets to pay Creditors; that in ſuch Caſe the Heir, 


parting with the Benefit deſcended to him, ſhould have the Money 
on the Mortgage. 1 Chan. Ca. 88. 1 Chan. Rep. 181, 182-3. 
2. But afterwards it was truly ſettled in ſeveral Cafes by my Lord 
Chancellor Finch, that the Money ſhould go to the Executors or 
| | | 5 Admi- 


2 —_— FI 9 8 * 2 
1 — — — — 1 e 
- i 9 
- 
wt . Las. 
2 #5 + 
— — — 4 ets. 


Adminiſtrators, and not to the Heir; and the Reaſon was, becauſe 
Equity follows the Law ; and at Common- Law, if Conditions or 
Defeaſances of Mortgages are ſo penned, as no Mention is made 
either of Heirs or Executors, in that Caſe the Money ought to be 
paid to the Executors, becauſe the Money came out of the Perſona] 
Eſtate, and therefore ought to return thither again; but if the De- 
feaſance appoints the Money to be paid to the Heir or Executor diſ- 
junctively, if the Mortgagor pay the Money preciſely at the Day, he 
may elect to pay it either to the Heir or the Executor ; but where 
the preciſe Day is paſt, and the Mortgage forfeited, all Election is gone 
in Law, for in Law there is no Redemption; and when the Caſe is 
reduced to an Equity of Redemption, it were perfectly againſt Equity 
to revive the Election of the Mortgagor, becauſe that would on! 
tendto the Delay of the Payment of the Money as long as he vleaſed, | 
and end in Compoſitions to pay the Money into that Hand which 
would uſe him beſt; and to ſay that the Election ſhould be in the 
Court, would be to place an Arbitrary Power in it, which would tend 
to the Inconvenience of the Subject, tince no Man could ſafely pay 
the Money in ſuch Caſes, without applying to the Court in a Suit 
in Equity; and therefore fince there onght to be a certain Rule, a 
better cannot be choſe, than to come as near as can be to the Rule 
and Reaſon of the Common Law; and as the Law always gives the 
Money to the Executor, where no Perſon is named, or where the 
Election to pay, cither to the Heir or Executor, is gone and. for- 
feited in Law, it is all one as if neither Heir nor Executor were 
named in the Condition; and then Equity following the Rules ofthe 
Common Law, ought to give it to the Executor; for in natural Juſtice 
and Equity, the principal Right of the Mortgagee is to his Money, 
and his Right to the Land is only as a Depoſit or Pledge for his 
Money ; and therefore the Money ought to be paid to the proper 
Hand that the Mortgagee has appointed Receiver of it; and that is 

his Executor; and then the Heir, who is only a Truſtee to keep the 
Pledge, ought to deliver it back to the Mortgagor; and though the 
Heir has the Uſe and Benefit of the Land till redeemed; yet he has 
it only as a Pledge, and therefore is a Truſtee to reſtore it when the 
Money is paid to the proper Hand; and the Heir himſelf, though he 
be proper to keep the Pledge, being Land, yet he is not proper to re- 
ccive the Money, it being purely perſonal; and it is not hard that the 
Heir ſhould part with the Land, without having the Moncy that comes 
in Licu of it, becauſe the Money was originally parted with from 
the Perſonal Eſtate, and had immediately come into the Hands of 
the Exccutor, had it not been placed out on this real Security ; and 
therefore it has ſince been decreed, whether the Executor has Aſſets, 
or not, that the Mortgage-money ſhould be paid him. 1 Chan. Ca. 
283, 2 Chan. Ca. 50, 51, 220. 2 Vent. 348, 351. 1 Chan. Rep. 
183. 2Chan. Rep. 155, 242, 1 Chan. Ca. 88. Hard. 467. 1 Vern. 
170, 412. 5077 „ 

Fo If the Heir of the Mortgagee forecloſes the Mortgagor, the 
Executor being no Party, upon a Bill by the Executor againſt tho 
Heir of the Mortgagee and the Mortgagor, the Land will be decreed 
the Executor. Between Gobe and the Earl of Carliſla, 2 Vern. 6. 
cited to be adjudged, {1 e | 
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4. But if the Executor of the Mortgagee, after a Forecloſure by 
the Heir, brings a Bill to have the Benefit of the Mortgage, the Heir, 
if he thinks fit, may take the Benefit of the Forecloſure to himſelf, 
paying the Executor the Mortgage- money and Intereſt, 2 Fern. 67. 
per Curiam. e 70 Y 
5. If there be a Mortgage in Fee of a long Standing, and there 
are two Deſcents caſt ſince the Mortgage was made; and though 
the Mortgagor, by Anſwer, ſays he will not redeem, yet the Mort- 
gage ſhould go to the Executor, and not the Heir, the Equity of 
Redemption not being forecloſed or releaſed. Between Tabor and 
Greaves, 2 Vern. 367. 
6. But if a Mortgagee in Fee enters for a Forfeiture, and after 
ſeven Years Enjoyment, abſolutely ſells the Land to FJ. S. and his 
Heirs; the Eſtate ſhall not be looked upon to be a Mortgage in the 
Hands of J. S. ſo as to make it Part of his Perſonal Eſtate; but it 
ſhall be for the Benefit of his Heir. Mich. 1684, betwcen Cottor: 
and Iles, 1 Vern. 271. 5 


(1) Moztgagee anſWwerable foz the P2ofits and 
how to Account. 


lh Bw Mortgagee is anſwerable in Equity when he comes into 

the Poſſeſſion of the Lands, for the Profits that he made of 
the Lands, and not for the Profits that he might have made, un- 
leſs there were Fraud; for it is the Fraud and Laches of the Mort- 
gagor, that he would let the Lands lapſe into the Hands of the 
Mortgagee by the Non- payment of the Money; and when it doth, 
he is only a Bailiff for what he doth receive; but is not bound to 
the Trouble and Pains of making the beſt of what is another's. 
Joth. 133. 1 Pern. 476, 477. 

2. If a Mortgagee in Poſſeſſion aſſigns over his Mortgage, without 

Aſſent of the Mortgagor, the Mortgagee is bound to anſwer the 
Profits, both before and after the Aſſignment, though aſſigned only 
for his own Debt; for he is under a Truſt to anſwer the Profits of 
the Pledge ; and it is a Breach of Truſt to aſſign ſuch Pledge to a 
Perſon inſolvent ; but quære, if the Mortgagor hides, ſo that he 
cannot be ſerved with a Subpæna to forecloſe, whether the Mort- 
gagee may not aſſign, and not be anſwerable for the Profits after 
Aſſignment. 3 Chan. Ca. 3. 
3. A Mortgagce ſhall not be bound by any Proof, that the Land 
was worth ſo much, unleſs you can likewiſe prove that he did actually 
make ſo much of it, or might have done ſo, had it not been for his 
wilful Default; as if he turned out a ſufficient Tenant, that held 
it at ſo much Rent, or refuſed to accept a ſufficient 'Venant that 
would have given ſo much for it. 1 Fern. 45. 

4. If a Mortgagee manages the Eſtate himſelf, there is no Allow- 
ance to be made him for his Care and Pains ; but if he cmplcys a 
Skilful Bailiff, and gives him 20/. per Aun. that muſt be allowed; 
for a Man is not bound to be his own Bailiff, 1 Per. 316. 

5. If an Infant, by his Guardian, endeavours to overthrow the 
Mortgage, by a ſuppoſed Intail, and after a ſpecial Verdict and great 
Agitation at Law, the Mortgagce prevails, and the Infant brings his 
3 | Bill 
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Bill to redeem, the Mortgagee having ſworn he paid and 9 
above 120 J. in 1 his Mortgage at Law, although he had 
but 601. Coſts allowed him there, ſhall not be held down to the 
Taxation at Law, but ſhall, on the Account, be allowed all he laid 
out or expended; and if the Mortgagee, in this Caſe, fearing that his 
Mortgage would be defeated at Law, gets Adminiſtration as Prin- 
cipal Creditor, in the Spiritual Court, he ſhall be allowed the Coſts 
expended there alſo. Hill. 1705. between Ramſden and Langley, 
2 Vern. 536. | | 

6. 'The Mortgagee obtained Judgment in Ejetment, and entred 
on the Mortgaged Premiſſes, and thereby prevented other Creditors, 
that had ſubſequent Incumbrances, from entring, and yet permitted 
the Mortgagor to take the Profits ; and the other Incumbrancers co- 
ming to redeem him, the Court ordered the Mortgagee ſhould be 
charged with all the Profits he had, or might have, received ſince his 
Entry. 1 Fern. 270. 8 

. So where a Bankrupt, before he became ſuch, having made a 
Mortgage of his Eſtate, and the Aſhgnces of the Statute brought an 
Ejectment for Recovery of the Lands comprized in the Mortgage, 
and the Mortgagee refuſed to enter, but ſuffered the Bankrupt to 
take the Profits, and to fence againſt the Aſſignees with the Mort- 
gage; and it was held, that the Mortgagee ſhould be charged with 
the Profits from the Time of the Ejectment delivered. Mich. 1684. 
between Chapman and Tanner, 1 Vern. 267, 258. §. P. 

8. A. mortgaged the Manor of T. to B. to which an Advowſon 
was appendant, B. brought a Bill to forecloſe, the Church became 
void, and he likewiſe brought a Onare Impedit at Law; and on a 
Motion to ſtay the Proceedings on the Quare [mpedit, the Court held, 
that though 4. had no Bill, yet being ready, and offering to pay the 
Principal, Intereſt and Coſts, if B. will not accept his Money, In- 
tereſt ſhall ceaſe; and an Injunction to ſtay Proceedings in the Care 
Tmpedit granted; for the Mortgagee can make no Benefit by Preſent- 
ing to the Church, nor can Account for any Value in Reſpect there- 
of, to fink or leſſen his Debt; and the Mortgagee therefore in that 
Caſe is but in the Nature of a 'Truſtce for the Mortgagor. Mich. 
1700. between Amburſt and Dawling, 2 Vern. 401. 


(K) How the Allignee of the Moꝛtgagee is to 


1. JF the Mortgagee aſſigns his Mortgage, and the Mortgagor comes 
| to redecm againſt the Aſſignee, all Monies really paid by the 
Aſſignee, either as Principal or Intereſt, ſhall be Principal to the Aſ- 
ſignee, and ſhall bear Intereſt ; otherwiſe it is if the Aſſignee had not 


paid the Money; and the Aſhgnment was only colourable, in order to 


load the Mortgagar with Compound Intereſt. Between Smith and 
Pemberton, 1 Chan. Cu. 67, 258. 1 Fern. 169. 1 Vernu. 135. 
2. If a Stranger gets an Aſſignment of a Mortgage for leſs than is 
due, the Mortgagor or his Heir ſhall not redeem, without paying all 
the Money due; but if a Man purchaſes the Mortgaged Lands, with- 
out Notice of this Incumbrance; whether he has not an Equity to 
redeem them, for what was really paid by the Stranger, Qyere 
1 Fern. 336. . „ e eee bie | : 
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3- But if there are ſubſequent Incumbrancers or Creditors in the 
Caſe, a Man who buys in a prior Incumbrance, ſhall againſt them 
be allowed only what he really paid, though there was in Truth a 
greater Sum due. 1 Fern. 476. | 4 


CAP. XII 


Notice, 


(A) Of pꝛetumptive Notice, and where Nottce to one 
Perſon ſhall affect another, . 


(B) Bow far a Man is affected who acts againff expꝛets 
Notice, oz contrary to what he is obliged to take 
Notice of at his Peril. 


(C) Purchafers without Notice, in what Caſes fa- 


voured, 


(A) Df pzeſumptive Notice, and where Notice 
to one Perſon ſhall affect another. 


B. purchaſes thoſe Lands, and takes a Conveyance to the 

Son and his Heirs; tho' the Son had not Notice of B.'s 

Contract; yet Notice to his Father ſhall affect him. Mich. 
15 Car. 2. between Abnrey and Kendal, 1 Chan. Ca. 38. 


2. So if one who purchaſeth for another hath Notice of a dormant 
Incumbrance, it ſhall affect the very Purchaſer. 1 Chaz. Ca. 38. 


Fo 1 F 4. having Notice that Lands were contracted to be ſold to 


per Curiam. 


3. If a Man lends Money on a Mortgage, and the Serivener, who 
was intruſted to draw the Mortgage-Deed, had Notice of a prior 
Mortgage, this Notice ſhall affect the ſecond Mortgagee. Vid: 

4. So if J. having Notice of an Incumbrance, purchaſes in the 
Name of B. and then agrees that B. ſhall be the Purchaſer, wills 

| 5 | | 0-9 | accord- 
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accordingly pays the Purchaſe-money without Notice of the Incum- 
brance ; tho B. did not employ 4. ner knew any Thing of the Pur- 
chaſe till after it was made, yet H. approving of it afterwards, made 
A. his Agent ab initio, and therefore ſhall be affected by the Notice 
to 4. 2 Fern. 609. 98 
5. 4. purchaſed Lands, having Notice of a Settlement, which was 
delivered to him amongſt other Writings, whereby it appeared, that 
the Vendor was but Tenant for Life, Remainder to his tirſt, &c. Sons 
in Tail Male; upon his Purchaſe he took in a Mortgage Term, which 
was prior to the Settlement, and entred, and afterwards fold the Lands 
to B. and C who had Notice; upon a Bill brought by the Son, at- 
ter the Death of his Father, who was but Tenant for Life, againſt 
B. and C. his two Vendees, it was decreed, that as to the two Ven- 
dees, who were Purchaſers without Notice, the Bill ſhould be diſ- 
miſſed, and that A. ſhould account for the Purchaſe Money, which 
he received, with Intereſt, from the Death of the Tenant for Life, 
thereout diſcounting what was due on the Mortgage Term, made 
prior to the Settlement, Mich. 1700. between Ferrars and Cherry, 
2 Vern. 384. | 
6. A. purchaſed an Eſtate with Notice of an Incumbrance, and 
then ſold it to B. who had no Notice, who afterwards ſold it to C. 
who had Notice ; and it was held by the Maſter of the Rolls, that by 
this, the firſt Notice to 4. the firſt Purchaſer was revived, and that 
C. the laſt Purchaſer ſhould be liable to the Incumbrance, as if the pre 
Lands had never been in the Hands of one who had no Notice ; but 
upon a Rehearing, my Lord Keeper reverſed it; for otherwiſe an In- 
nocent Purchaſer without Notice, muſt be forced to keep the Eſtate 
and cannot fell it. Hill. 1695. between Harriſon and Forth. 
7. A. makes a Conveyance to B. with Power of Revocation by 
Will, and limits other Uſes; if A. diſpoſe to a Purchaſer by the | 
Will, another Purchaſer ſubſequent is intended to have Notice of the 4Y 
Will, as well as of the Power to revoke; and this is in Law Notice; iN 
and ſo it is in all Cafes, where the Purchaſer cannot make out a Title, 
but by a Deed, which leads him to another Fact, the Purchaſer ſhall 
not be a Purchaſer without Notice of that Fact, but ſhall be preſumed 
cogniſant thereof; for it is craſſa Neglizentia, that he ſought not af- 
ter it. Mich. 30 Car. 2, between Moor and Bennett, 2 Chan. Ca. 
246. 1 Fern. 149, 319. S. P. 2 Vern. 66 2. F. P. 
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(B) How far a Man is affected who acts againſt 
expꝛels Notice, v2 contrary to what he is ob- 
liged to take Notice of at his Peril. 


1. A Made H. and C. his Exccutors, and died; C. obtained a De- 
* crec againſt B. to hinder him from receiving any more of the 
Perſonal Eftate, Oc. and a perpetual Injunction for that Purpoſe was 
granted before any Soqueſtration againſt B. 7. S. who was indebted 
by a Mortgage of 1000 J. to the Teſtator, paid the 1000/. to B. and 
has his Mortgage de liverod up to be cancelled; but it appearing, that 
he paid the Money after Notiee of the Decree, (being preſent at the 


Hearing, cc.) he was ordored to pay it over again, 77. 34 Car. 2. 
2. If 


betwoch Harvey and Mountagus, 1 Fern. 57, 122. F. C. 


— 
— nn 


ot 8 
— — 


. Notice. 


2. If 4. lends B. her Brother- in- law 100 J. and takes Bond he 
it in the Name of J. S. and upon ſome Difference between A. and B. 


A. puts the Bond in Suit, in the Name of J. S. her Truſtee, and B. 


to avoid Expence confeſles Judgment, and afterwards pays the Mo- 
ney to J. §. the Truſtee, he ſhall be obliged to pay it over again, 
having Notice of the Truſt; and it is ſufficient Evidence of Fraud 
and Notice, that there was a new Attorney made to acknowledge 
Satisfaction on the Judgment, and not the Attorney on Record, who 
was firſt employed by 4. Mich. 1690. between Pritchard and 
Langher, 2 Fern. 197. | 

3. If a Man has a Debt due to him by Bond, and he aſſigns the 
Bond to J. S. and the Obligor, after Notice of the Aſſignment, pays 
the Money to the Obligee, ſuch Payment is not good. 2 Fern. 540. 


but if he had paid it without Notice of the Aſſignment, it would be 


otherwiſe. 1 Chan. Ca. 232. 

4. An Adminiſtrator pays Money on Specialties, without Notice 
of Money decreed, and had fully adminiſtred the Aſſets; and the 
Court nevertheleſs decreed, that the Adminiſtrator ſhould pay the 
Money. Decrced Hill. 1688. between Searle and Hale, 2 Vern. 37, 
88. F. Y. for a Duty decreed is equal to a Judgment at Law. 

5. If a Deviſce obtains a Decrce, to hold and enjoy certain Lands 
againſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit, a third Perſon gets an Aſſignment of a Mortgage 
made by the 'Teſtator, and then purchaſes the Equity of Redemp- 
tion of the Heir, with Notice that there was ſuch a Will, the Court 
will not admit him to examine the Juſtice of the former Decrce, 
nor to try at Law, whether ſuch Will was cancelled or deſtroyed 
by the Jeſtator. Hill. 1690. between Finch and Newnham, 2 Vern. 
216, 217. : 

6. A Purchaſer or Mortgagee ſhall not protect himſelf, by taking 
a Conveyance from a Truſtce, after Notice of the 'Truſt; for by 
taking ſuch a Conveyance he becomes the 'Truſtee himſelf, 2 FVeru. 
271. So if a Man purchaſes from a Truſtee with Notice, and levies 
a Fine, and five Years paſs, yet it ſhall not avail; for by Purchaſin 
from the Truſtee with Notice, he becomes the 'I'rultee himſell. 
i Vern. 149. 3 | . 

7. If an Executor in Truſt for an Infant, Reſiduary Legatee, re- 
neus a Leaſe, Part of the Teſtator's Perſonal Eſtate, in his own 
Name, and afterwards mortgages it, and aſſigns the Equity of Re- 
demption to a Truſtee, to ſell for Payment of his own Debts, and 
the Truſtee ſells to one who had Notice of the Infant's Title, the 
Purchaſe will be ſet aſide. 1 Fern. 484. 

8. A Man who lends Money to a Bankrupt, after a Commiſſion 
ſued out againſt him, but before actual Notice of it, cannot come in 
under the Statute as a Creditor; by two Lords Commiſſioners againſt 
one who doubted. 2 Fern. 157. 7 W 

9. The Earl of Newport had two Daughters, and he deviſed Neu- 
port Houſe to the Daughter of his eldeſt Daugbter in Tail, which 
the had by the Earl of Banbury ; provided, and upon Condition, that 
ſhe marry with the Conſent of her Mother and two other Truſtees, 
or the major Part of them ; if not, or if ſhe ſhould die without 
Ifſue, then he deviſed the ſaid Houſe to one Porter in Fee. The 
Lady Anne Knowles, the firſt Deviſee, married Fry, without the Con- 
ſent of her Grandmother or Truſtees; and it was adjudged * 
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her, upon Point of Notice, that it was not neceſſary, becauſe her 


Grandfather had not appointed any Perſon to give Notice; and he 


might have impoſed any Terms or Conditions upon his own Eſtate; 
and all parties concerned had the ſame Means to inform them- 
ſelves of ſuch Conditions. Between Fry and Porter, adjudged in 
C. B. 1 Vent. 199. 2 Lev. 21. S. C. 3 Keb. 19. $. C. and in 
Chancery, 1 Chan. Ca. 142. 1 Mod. 86, 3000. 10 

10. But if Lands are conveyed or deviſed to an Heir at Law, 
upon Condition, as he has a more Worthy Title which is by Di- 
ſcent, expreſs Notice mult be given him thereof. 8 Co. 9. Frances's 
Caſe. 3 Mod. 28, 29 Mallon and Fitzget ald. 


(O Purchaſers without Notice, in what Caſes 
favoured 


1, A Man who purchaſes without Notice of any prior Incum- Vi. Title 


brance, or on any prior Right to the Eſtate, ſhall not have 
his Title impeached in Equity ; neither ſhall he be compelled to 
diſcover any Writings, Gc. which may weaken his Title; nor ſhall 
he have any Advantage taken from him, by which he may de- 
fend himſelf at Law. Nel. Chan. Rep. 9, 34, 35. 2 Chan. Ca. 
47, 48. 2 Vern. 599, 701. he muſt plead himſelf a Purchaſer 
without Notice. 1 Fern. 179. but he need not ſet forth the Con- 
ſideration he paid. 1 Chan. Ca. 34. 3 
2. A Bill was exhibited to prove a Will, and perpetuate the 
Teſtimony of Witneſſes; the Defendant ptcaded himſelf a Purcha- 
ſer without Notice of any ſuch Will, and inſiſted, that unleſs there 
had been a Verdict in Affirmance of ſuch Will, (nothing hindring 
the Plaintiff, but that if he had a Title he might recover at Law) 
the Plaintiff ought not to be admitted to examine his Witneſles, 
thereby to hang a Cloud over a Purchaſer's Eſtate; and upon De- 
bate the Court allowed the Plea. Hill. 1- & 2 Fac. 2. between 
Bechinal and Arnold,. i Verh. 354 LOGO 
. Tenant for Life, Remainder to his firſt Son, mottgaged for 

15 00. the Deed of Settlement was then produced, and ſecn by the 
Purchaſer, who notwithſtanding lent the Money, being adviſed, 
that 'Tenant for Life, not having then any Son*born, could deſtroy 
the Contingent Remainders, whereas in Truth there was a Son 
born five Days before the Lending of the Money; but the Mort- 
gagee having no Notice thereof, and having got the Decd of Set- 
tlement, the Court would not relicve againſt the Purchaſer, but 
diſmifled the Bill. Trin. 1671. between Brampton and Barker, 
2 Fern. 159. cited by Lord Rawlinſon. | 

4. The Plaintiff's Bill was to ſet aſide a Conveyance made to the 
Defendant by 4. and that the Defendant was no real Purchaſer ; 
or if he were, yet before his Purchaſe he had Notice, that the E- 
ſtate was ſubject to a Truſt for the Plantiff; and that ſuch a Leaſe 
in the Defendant's Cuſtody mentions it. Defendant ſwears himſelf 
a Purchaſer without Notice of any 'Truſt, and that the ſaid Leaſe 
mentions no ſuch "Truſt. Plaintift replies, and the Defendant proves 
his Purchaſe, and the Plaintiff proves no Notice upon him; but at 
the Hearing inſiſted he ought to produce the Leaſe, to ſhew there 
was no ſuch Mention of the Truſt; and the Defendant inſiſting he 
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was not obliged to produce it, he being a Purchaſer; for the Plain- 
tiff it was argued that he ought to produce it, becauſe his Anſwer 
being replied to, he ought to prove it, which without ſhewing the 
Deed he cannot ; and he takes upon him to judge what Deed will 
amount to Notice, and what not; which he onght not to do; for 
implied Notice is as ſtrong as expreſs Notice; and if the ſaid Leaſe 
mentions only the Date, and Parties of another Deed which men- 
tions a Truſt, tis an implied Notice, which the Defendant may 
not know, and thercfore ought to produce it, that the Court may 
judge of it, On the other Side it was ſaid, that by the conſtant 
Rules of this Court, a Purchaſer was not obliged to ſhew his Ti- 
tle; and this is an Attempt to alter that Rule by a ſide Wind; and 
tis as eaſy in a Bill to ſay it is in ſome of the Deeds, as in any 
one in Particular, and then he muſt expoſe them all, which would 
be of dangerous Conſequence to Purchaſers. Twas replied, if the 
Deed be not to be produced, then, if one has a Mortgage with a 
proviſo of Redemption, yet if the Mortgagee will be ſo hardy as to 
ſwear it an abſolute Purchaſe, and the Mortgagor has no Counter- 
part, he mult loſe his Eſtate, The Maſter of the Rolls thought, 
as this Caſe is, it ought to be produced ; but my Lord Keeper held 
otherwiſe; and he ſaid it was but a ſide Wind to make a Purcha- 
ſcr expoſe his Title, and would not do it, unleſs the Plaintiff had 
made ſome Proof towards Falſifying his Anſwer, to induce him 
to it. Mich. 1704. between Hall and Atkinſon. 

5. But where a Defendant pleaded himſelf a Purchaſer for va- 
luable Conſideration, and denied by way of Anſwer, that he had 
Notice of the Plantiff's 'Title at the Time of his Purchaſe or Con- 
tract, and the Plea was over-rulcd ; for an evaſive Denial is not 
ſufficient ; and here the Word Parchaſe might be underſtood, 
when the Contract for the Purchaſe was made; and it might be 
he had no Notice then, and might have Notice after, before or at 
Sealing the Conveyance, Mich. 15 Car. 2. between Moor and 
Mayhow, 1 Chan. Ca. 34. | = 

6. A Purchaſer for valuable Conſideration ſhall hold, or take 
Place, againſt a prior e Settlement, tho he had expreſs No- 

tice thereof at the Time of his Purchaſe, ſuch voluntary Scttle- 
ment by 27 Elis. being made void againſt a Purchaſer, with or 
* Notice. Mich. 1727. between Tonkins and Ennis ; per 
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(BY At what Time Poztions ſhall be raiſed, oz Rever- 
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(A) Poꝛtions and P2oviſions foꝛ younger Chil⸗ 
dzen made good in Equity, i 


1. Having Iſſue a Daughter by a former Venter, charged his Vi. Title 
Lands at B. for Payment of g000 J. Portion to ſuch Daugh- 22 Titls 

ter, and afterwards married a fecond Wife, and made her — 1 

a Jointure of a Moiety of theſe Lands at B. without taking Not ice *i2"5,Þall 

of this Charge of 3000 l. and afterwards by Will, thinking that this 3 

30001, charged as aforeſaid, would be good againſt the Jointure, fo: the Be- 

and taking no Notice thereof, deviſed to his Wife other Lands in . 2 * ” 

in Lieu of her Jointure in B. and died; the Wife and Son and Heir _””” 
agreed together, to defeat the Daughter of her 3000 J. Portion; and 
therefore the Wife, finding that the Settlement which was made on 
her Marriage, tho' ſubſequent in Time, would yet prevail againſt 
this Charge of 30007. which was voluntary and fraudulent as to her, 
adhered to her Jointure, and refufed to accept of the Deviſe; but 
on a Bill brought by the Daughter, my Lord Keeper decreed, that 
ſhe ſhould hold ſuch Part of the Lands in 2. as ſhould be equal in 
Value to ſuch of the Lands in B. as were compriſed within the 
Jointure, until her Portion was raiſed. Hill. 1683. between Reeve 

and Reeve, 1 Perm. 219. 1 Vent. 363. S. C. vid. 2 Vern. 321. 

2. If a Man by Will gives 3000 J. to his Younger Children, which 
Sum is due from J. FS. and ſecured by Mortgage; and adds, that 
for the more ſure Payment of the ſaid Sum, in caſe his Son and 
Heir, whom he appointed his Executor, ſhould not pay the fame 
according to his Will, then he devifed his Lands to his younger Chil- 
dren, for the Raiſing and Payment thereof, Oc. and dies; J. S. 
| 875 prefers 
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of the Land, nor ſha 


prefers a Bill againſt the Heir, and younger Children, to redeem ; 
and purſuant to a Decree for that Purpoſe, the 3000 J. is put out 
by a Maſter, upon a Security that proves ill; the eldeſt Son ſhall 
not be compelled to pay it over again to the younger Children, 
Mich. 1685. between Oldficld and Oldfield, 1 Vern. 336, 337 ; for 
it was not in the Power of the Heir to compel J. S. to keep the 
Money in his Hands. 

3. But if the Lands of the Heir be charged with Portions for 
Infants, payable at Twenty- one, or Marriage, the Portions ſhall 
not be admitted to be paid in before they ſhall grow due, in Eaſe 

1 the real Security. be turned into a Perſo- 
nal one. 1 ern. 338. per Curiam. © \ 

4. If by a Marriage Settlement Portions arc provided for Daugh- 
ters, the Father cannot by his Will annex any Condition to the 
Payment of them, or deviſe them over in caſe of the Death. of 
ay of the Daughters, before their Portions become payable. 
1 Vern. 452. per Curiam. FTC 

5. Tenant in Tail, with Remainder in Fee to himſelf, levies a 
Fine, and ſettles his Eſtate on Truſtees, in the firſt place, to pay 
his Son and Heir 100 J. per Ann. and then to make Proviſion of 
100 J. a- piece for his younger Children, to be raiſed and paid ac- 
cording to their Seniority, and a Maintenance in the mean Time. 
In this Caſe the Lord Chancellor decreed, 1ſt, That whereas at 
the Time of the Settlement, the Party that made it was a Widow- 
er, and had eight Children by his firſt Wife, and declared, that he 
intended not to marry again; yet in Regard he afterwards mar- 


a 


ried a ſecond Wife, and had many Children by her, that the Chil- 


dren by the ſecond Wife were equally intitled with the Children 
of the firſt, to have the Benefit of this Proviſion for his younger 
Children. 2%, That whereas the Deed directs the Proviſion for 
his younger Children ſhould be raiſed, and paid according to their 
Scniority, that yet in Caſe there ſhould happen a Deficiency, the 
eldeſt ſhould not have more, and the younger leſs, but they ſhould 
all be 112 in Average. 1 Fern. 335. 

6. If by Marriage Settlement 2500 J. is provided for the Iſſue of 
that Marriage, in ſuch Proportion as the Husband ſhall appoint, 
and he dies without making any Appointment, leaving a Daugh- 
ter only, the Daughter ſhall have the 2500 J. Between Davy and 
Hooper, 2 Vern. 665. 


(B) At what Time Poꝛtions ſhall be raiſed, oꝛ 
Reverlionary Eſtates oz Terms ſold foz that 
Purpoſe. 0 


1. A Made a Settlement to the Uſe of himſelf for Life, Remainder 

to the Uſe of his firſt Son in Tail Male, Remainder to Tru- 
ſtces for forty Years, Remainder to himſelf in Fee; the 'Term was 
declared to be a Truſt, that in Caſe it ſhould happen, that the ſaid A. 
ſhould die without Iſſue Male of his Body, then the 'Truſtees ſhould 
raiſe 5000). for Daughters Portions, payable at the Age of Twenty- 
one or Marriage, with a Proviſion for Maintenance in the mean 


Time; the Wife died, leaving two Daughters, and no Iflue Male ; 


3 and 
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and it was reſolved, that the Right to the Portion was veſted by the 
Mother's Death, without Iſſue Male in the Life of the Father; for 
otherwiſe the Father might live ſo long, that the Portions might 
be of little Service. Between Greaves and Mattiſon, 2 Jon. 201. 

2. So Where a Settlement was made to the Husband for Life, 
Remainder to the Wife for Life, Remainder to the firſt and o- 
ther Sons in Tail Male ſucceſſively, Remainder to 'Truſtees for 
200 Years; and the Term was declared to be upon Truſt, that the 
Truſtees after the Death of the Husband and Wife ſhould out of 
the Rents and Profits raife and pay 4000/7. for younger Children 
at their Age of Twenty-one Years, unleſs the Perſon in Remain» 
der ſhould raiſe and pay the ſame; and the Term was decreed to 
be fold, and the Portions raiſed in the Life-time of the Father and 
Mother. Mich. 1 V. & M. between Hellier and Jones. 

3. A Settlement on the Marriage of A. with B. was made on the 
Husband for Life, Remainder to the Wife for her Jointure, Re— 
mainder to the firſt and other Sons; and in Caſe of Failure of Iflue 
Male of that Marriage, if there ſhould be Iſſue Female only. one 
Daughter, then to Truſtees for 500 Years in Truſt to raiſe 500 /. 
tor ſuch Daughter, to be paid at her Age of Twenty-one Years, ot 
Day of Marriage, which ſhould firſt happen, next after the Death 


of the Father and Mother, or within ſix Months after either of 
thoſe Days or Times: And there being one Daughter only, and 


ſhe having attained Twenty-one, and her Father being dead, the 
Portion was decreed to be raiſed in the Life-time of the Mother, 
Hill. 1703. between Gerrard and Gerrard, 2 Fern. 458. 

4. So where by a Marriage Settlement Lands were limited to 
the Husband and Wife for their Lives, Remainder to the Heirs Male 
of their Bodies; and if there ſhould be no Iſſue Male of their Bo- 
dies, and one or more Daughters, then to the Truſtces for 500 
Years from the Deccaſe of the Survivor in Truſt, by Sale or Mort- 
gage, to raiſe 1000 J. for Daughters Portions; but there was no 
Time appointed for the Payment of them; and the Father died 
leaving a Daughter only; the Portion veſting in the Daughter in 
the Lite-time of the Mother, it was decreed to be raiſed by a Sale, 
with reaſonable Maintenance in the mean Time, tho' no Main- 
tenance was provided by the Settlement. Hill. 1703. between 
Srainforth and Stainforth, 2 Vern. 460. 

5. But where the Defendant, upon his Marriage, by Leaſe and 
Releaſe ſettled Part of his Eſtate to the Uſe of himſelf for Life, 
Remainder to Truſtees during his Life, to ſupport contingent Re- 
mainders, Remainder to Truſtees for 500 Years upon the Truſt at- 


ter mentioned, Remainder to the Heirs Males of his Body on the 


Body of M. his then Wife to be begotten, Remainder to his own 
Right Heirs, and declares the Term of 500 Years to be upon Truſt; 
That in Caſe he ſhould happen to die without Iſſue Male of his 
“ Body on the Body of his ſaid Wife begotten, or that the Iſſue Male 
c begotten between them ſhould happen to dic without Iflue Male 
« of their Bodies, before they or ſome of them reſpectively attain 


ce their ſeveral Ages of Twenty-one Years, and there ſhould be 


4 Iſſue one or more Daughter or Daughters of his Body on her be- 
„ gotten, either born in or after his Life-time, who ſhould be 
« unmarried, or not provided for as herein after is mentioned, at 


« the Time of his Deceaſe, then ſuch Daughter, if but one, to 
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ce have 2000 J. for her Portion; and if two or more ſuch Daugh- 
« ters, then they to have 2000 J. between them, to be paid and pay- 
« ble at their reſpective Ages of Eighteen Years, or Days of Marri- 
ce age, which ſhould firſt happen, or as ſoon as they could be raiſed 
cc and in Caſe the ſaid Portion or Portions of the ſaid Daughter or 
« Daughters ſhall not be paid according to the Purport and In- 
cc tent of theſe Preſents, then the 'Truſtces, or the Survivor of them, 
« their Executors, (5c. ſhall and may, out of the Rents, Iſſues 
« and Profits, or by Mortgage or Sale of the ſaid Premiſles, raiſe, 
« make up and pay the ſaid Portion and Portions to the ſaid Daugh- 
« ter and Daughters; and in the mean Time, and until the ſaid 
« Portion and Portions ſhall reſpectively become payable as afore- 
ce ſaid, the ſaid 'Truſtees, their Executors, &c. ſhould out of the 
« Rents, Iſſues, and Profits of the ſaid Premiſſes, raiſe and pay the 
« yearly Sum of 30 J. a- piece, for the Maintenance and Education 
« of ſuch Daughter or Daughters; provided, that if the Defendant 
jn his Life-time, either before or after the Death of his Wife, 
«© pay or ſccure to be paid to the ſaid Daughter or Daughters 
* (which ſhall be unmarried at the Time of his Death) the ſaid 
« Portion or Portions, or if he ſhall have Iſſue Male, who ſhall 
« live to 'Twenty-one Years of Age, then, and in ſuch Caſe, the 
« ſaid Term of 500 Years to ceaſe and be void.“ Afterwards 
the Wife died without Iſſue Male, leaving only one Daughter the 


Plaintiff's Wife, who was upwards of twenty Years of Age; and 


the Defendant having married a ſecond Wife, and refuſing to give 
the Plaintiff one Penny Portion with his Wife, the Bill was brought 
to have a Decree for Sale of the Term in Remainder preſently, 
and the Portion with Intereſt paid from her attaining Eighteen Years 
of Age; but my Lord Chancellor having taken Time to conſider 
of it diſmiſſed the Bill: The Difhculty he ſaid, in this Caſe, was 
occafioned by the Multiplicity of Words, and therefore to appre- 
hend it the better, he had rejected the immaterial Words, and re- 
tained only thoſe that were material; then he took Notice, that 
the Term was a Term veſted and ſalcable; the only Queſtion was, 
whether it was to be ſold; and this depended on the Declaration 
of the Truſt; for if the Truſt had declared the Portion to be raiſed 
at Eighteen, or Marriage, ſhe ſhould not have ſtaid for her Por- 
tion, till the Death of her Father, but the Term in Remainder 
ſhould have been ſold preſently, and fo has been the conſtant Prac- 


, tice of this Court; nay if the Term it ſelf had been limited on 


a Condition precedent, as if the Father ſhould die without Iſſue. 
Male of his Body by ſuch a Wife, then to Truſtees for 200 Years, 
to raiſe Portions for Daughters at Eighteen or Marriage ; tho' in 
this Caſe the Condition was precedent even to the Veſting of the 
Term; yet upon the Death of the Mother without Iſſue Male, the 
Precedents have gone, that the 'Term ſhould be ſold in the Life- 
time of the Father; and this Court hath warranted the Title, tho' 
the Term it ſelf was not veſted, which is a much ſtronger Caſe than 
this, where the 'Term is veſted preſently, and the Truſt is only con- 
ditional; tho' he ſaid, if this Caſe was res integra, he ſhould not 
have gone ſo far in either of thoſe Caſes, becauſe the plain and na- 
tural Meaning of the Deed cannot be to raiſc the Portions in the 
Life-time of the Father, when the Fund, out of which it is to bc 


raiſcd, is not to take Effect till after his Death; but thus far the 
: | Court 
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Court has gone, and the Reaſon that may be preſumed for it was, 
that in Equity they look'd on the Death of the Wife without Iſſue 
Male an equitable Performance of the Condition, tho' it was not 
ſo literally at Law, till the Father's Death ; becauſe all that was 
contingent in the Condition by the Death of the Mother, without 
Iſſuc, had happened; 'twas now impoſſible he ſhould die leavin 

Iſſue Male by her; for he was now become as it were Tenant af- 
ter ip "40 þ and it was now no more than if it had been limited 
if he thould die, or when he ſhould die, the Remainder to 'Tru- 
ſtees, Oc. which is a Remainder veſted preſently, becauſe it depends 
upon that which muſt certainly happen; fo if the Condition had 
been annexed to the Execution of the Trult of the Term, yet up- 
on the Death of the Mother without Iſſue Male, the Term ſhould 
have been ſold in the Life-time of the Father; for the ſame Rea- 
ſons as in the other; and the Reaſon of the Court's having gone 
ſo far, was to promote ſuitable Matches, and that Women might 
have their Portions when they were likely to do them moſt Ser- 
vice; for as this Court does ſometimes prolong the Time for Pay- 
ment of Money, ſo it may ſometimes ſhorten and abridge it ; and 
had this Caſe been like the others before mentioned, he ſhould have 
decreed it accordingly ; but this materially varices from them; for 
in none of them are the Words following, 032. unmarried, or un- 
provided for, as herein after mentioned, at the Time of his De- 
ceaſe ; which Words are a Deſcription of, and ſuit only with the 
Perſon who is to have the Portion, ig. ſuch Daughter as is un- 
married, or unprovided for, at the Death of the Father; and though 
in this Caſe ſhe is already married, yet ſhe may be provided for 
in the Father's Life-time; and ſo this Part of the Contingency; whe- 
ther ſhe will be unprovided for at her Father's Death is ſtill to 
come; for ſhe who will claim the Portion by this Settlement; 
cannot ſay ſhe is unprovided for at his Death, which during his 
Life none can ſay; and this Conſtruction is the ſtronger from the 
Clauſe which appoints the Maintenance, for that is only out of the 
Rents and Profits; whereas the Portions are to be out of the Rents 
and Profits, or by Mortgage or Sale; and Rents and Profits in the 
firſt Clauſe, being put in Contradiction to Mortgage or Sale in the 
Second, mult be reſtrained, and cannot warrant Mortgage or Sale; 
and the Maintenance appointed in the mean Time, that is from 
Failure of Iſſue Male, till payable, if the Portion ſhould be then 
due, the Maintenance would run on the Father's Eſtate for Life; 
which ſurely will not be pretended ; but this is put beyond Diſ- 
pute by the Proviſo, if he ſhould pay, or ſecure to be paid, ©c- 
And tho the Words or anprovided for there are left out, this is 
but 2itinm Clerici, and muſt be inſerted to make it agree with 
the other Parts of the Deed; and then this Proviſo was to give 
him Liberty to determine the Term, which the Plaintiff would 
now have fold, for Payment of the Portion in his Life- time, to 
any Daughter which ſhould be unmarried, or not provided for, at 


his Death; and as to the Caſes on this Head, he ſaid that in moſt 


of them, in which the Term was decreed to be fold, there were 


no Conditions precedent, either to the Veſting of the Term or 


Execution of the "Truſt; and decreed accordingly. Trin. 1710: 


between * Corbet and Maidevell. _ 8 
6. A Settlement was made on the Husband for Life, Remainder 


to the Wife for Life, and to the firſt and other Sons in Tail, and in 
„„ Default 


*1 Sall 159, 
8. C. 2 Vern, 
640. S. C. 
3 Chan. Rep, 
199. Ss. C. 
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Default of ſuch Iſſue, to Truſtees for 500 Years in Truſt, after the 
Commencement of the Term, to raiſe 4000 J. as Portions for the 
Younger Children of the Husband and Wife, payable at "I'wenty- 
one or Marriage, by Rents, Profits, Sale or Mortgage; the Father 
died, leaving — a Daughter, who married the Plaintiff at Fit- 
teen; and it was held, that the Portion ſhould not be raiſed in the 
Life of the Mother, nor that any Intereſt ſhould accrue for it du- 
ring the Mother's Life, becauſe the Truſt is to raiſe the Portion, 
after the Commencement of the Term, which muſt be intended 
when it comes into Poſſeſſion. Trin. 1718. between Butler and 
Duncomb, 2 Fern. 760. OQugre of this Caſe, for it ſeems to be 
il reported, 777 HG IEG 

7. A Settlement was made in the uſual Form, with a Limitation 
to 'Truſtees, for want of Iſſue Male, to raiſe Portions for Daugh- 
ters, to be paid at "Twenty-one or Marriage, which ſhould firſt 
happen, by and out of the Rents and Profits, or by Mortgage or 
Sale, as they ſhould think fit; and in the mean time, and till the 
ſaid Portions ſhould become payable, the Truſtees to raiſe 100 J. 
per Ann. for the Maintenance of each of them; the Father died, 
and one of the Daughters having married the Plaintiff, this Bill 


5 ought to have the Portion raiſed, but was diſmiſſed, becauſe 


the Portion being to be raiſed out of the Rents and Profits, or by 
Mortgage or Sale, plainly ſnewed that it was not to be raiſed till 
ſuch Time as the Truſtees might make Uſe of the Election given 
them by the Settlement, to raiſe it either out of the Rents and 


Profits, or by Mortgage or Sale; but during the Life of the Mo- 


ther, who had it in Jointure, they could not raiſe out of the Rents 
and Profits; therefore neither by Mortgage or Sale, which were all 
inſerted in one and the ſame Clauſe, and a diſcretionary Power 
lodged in the Truſtees, to uſe either the one Way or the other; and 
till they had the Election of uſing either of theſe Ways, they had 
no Power at all; beſides that, the Maintenance being to precede the 
Raiſing of the Portions, if there was no Maintenance to be raiſed 
in the Mother's Life-time, the Portions were not to be raiſed in her 
Life-time, as they were not to take Place till after the Mainte- 
nances; and my Lord Chancellor and the Maſter of the Rolls both 
ſaid, that the Caſes on this Head had gone too far already, and 
mangled all Eſtates, and that they would never decree Portions to 
be raiſed in the Pather's Life-time, where it could poſſibly bear 


any other Conſtruction ; and this Decree was affirmed in the Houſe 


of Lords. Mich. 1728. between Brome and Berkley. 
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(A) Power, when well created, and when determined. 
(B) Of the right Execution of a Power, and where a 
Defect therein will be ſupplied. 


(A) Power, When well created, and when de- 
- termined, 


1. W F a Man gives Inſtructions to put his Will in Writing, and 
that his Meſſuages, Oc. ſhould be ſold by A. and B. for 
the Payment of his Debts and Legacies, and dies; and after 

A. dies, B. and the Heir at Law will be compellcd to ſell. 

Hard. 204. | | 

2. So if Lands are deviſed to be ſold, and no Perſon is named for 
that Purpoſe, the Heir muſt do it. 1. Chan. Ca. 177. 1 Chan. Rep. 

367... . | 

3. If Truſtces are impowered to pay Portions at prefixt Days, 
out of the Rents and Profits of Lands, and the Rents and Profits 
will not amount to the Sums to be paid, they may ſell the Lands. 

1 Chan. Ca. 175. 2 Fern. 1, 2. S. P. | 
4. If a Man has Power to charge Land with any Sum, not ex- 

ceeding the Sum of 3000 J. he may charge it with 30004. and In- 

tereſt beſides; for the Intention is to charge the Premiſſes with 3000 l. 

Principal Money, and that of Courſe carries Intereſt, and none 

would lend ſuch Sum on ſuch Security, if the Law were otherwiſe. 

Paſch. 12 Ann. between Lord Kilmurry and Geery, 2 Salk. 538. 

r | 

5. A Man makes a Settlement on the Marriage of his Son with 
one B. and (inter al) there is this Proviſo, provided that if the ſaid 

B. ſhall happen to ſurvive her Husband, not having Iflue, or with- 

out Iſſue of their Bodies, lawfully begotten between them, then . 

to have Power to ſell and diſpoſe of ſuch Lands; the Husband dics 

leaving Iſſue; ſome Years after that Iſſue dies without Iſſue, and 
then the Wife ſells thoſe LON ; and it was held that her ome 
81 | too 
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took Effect, tho' the Husband did not die without Iſſue at the 
Time of his Death, Paſch. 17 10. between Holt and Bureigh, 2 
Vern. 653. | 
6. A Man makes a Settlement, wherein was a Power, that he 
might from Tinte to 'Fime, by Deed.ot Writing unde# his Hand 
and Seal, rerokè the Uſes thereof, and by tHe fame, or any other 
Deed, limit and declare new Uſes: In purſuance of this Power, he 
revokes the old Uſes, and by the ſame Deed limits new Uſes, with- 
out annexing any new Power of Revocation to thoſe new Uſes ; af- 
terwards thinking he had, by, Vixtue of the firſt Settlement, a Pow- 
er of Revocation 70ties gu „ e. by another Deed revokes the 
laſt Uſes, and again declares'other Uſes of the ſame Lands ; and if 
he had ſuch Power was the Queſtion. It was agrecd he might in 
the Deed of Revocation have anncxed a Power of revoking the Uſes 
thereby declared, and might afterwards have executed that Power 
aceotditigly ; but in this Caſt thete being no ſtitth new Power of 
Revocation annexed to the new Uſes; twas dtetter! that his Pg -er 
of Revocation by the firſt Deed Was cxechted, and at aft nd; and 
by Conſequence, that the Revocation afterwards was without any 
Warrant, and ſo the Uſes limited upon the firſt Revocation muſt 
ſtand ; and this Decree was afhrmed in the Houſe of Peers. Trin. 


ww» 


1717. between Heli and Bond. ce. CHA AS, 


(B) Dr. the right Execution of a Powet, and 
Where a Defect thtrein hall be ſupplied. 


1. IF one hath Power to make a Leaſe for ten Years, and he 
1 makes a Leaſe for twenty Yeats, yet in Equity this is good 
for ten Years of the twenty, and ſo has been ſettled ſeveral Times. 
Trin. 15 Car. 2. between Pacay and Boewen, i Chan. C3. 2 3. K 
2. One having a Power to make Leafes for 21 Yeats in Poſſeſſion; 
made a Leaſe to A, for Twenty- one Years in Truſt for the Payment 
of Debts ; but the Leaſe was made to commence from a Time to 
come, and ſo not purſuant to the Power, yet being rhade 25 the 
(a) Life wich Payment of (a) Debts was ſupported in Equity. Between, Pollard 
Power to and Green, 1 Chan. Cu. 10. 1 Chan. Rep. 185. S. C. 
make Leaſes | | | = 
for Twenty-one Years, rendring the ancient Rent, makes à Leaſe for Twenty - one Years, to begin ſuch 
a Day after; this is not purſuant to the Power, and conſequently void, becauſe it is a future Leaſe 
which this Power does not warrant ; for if he might make it in Reverſion, or in Futuro, tho' but a Month 
after, he may as well make it ro beyin Twenty Years after, or after his Dekth; and ſo defeat the In- 
rent of the Power, which being to charge the Eſtate of a third Perſon, is to be taken ſtrictly; and to 


this Purpoſe are ſeveral Caſes, as Palm. 468.9. Cro. Eliz. 5. 6 55 1 Leon. 35. 3 Leon. 130. 4 Leon. 
64. Moor 199. Pop. 9. Yelv. 222. Cro. Car. 318. 2 Noll. Abr. 461. Raym. 24). 


3. A Man made a voluntary Settlement on his Son for Life, and 
after to his firſt and other Sons in Vail, with Power for the Son to 
make a Leaſe in Poſſeſſion for Nincty-nine Years, determinable on 
three Lives, and alfo to make Leaſes for Sixty Years to commence. 
after his Death, if he had Iſſue Male, to continue fo long as he had 
Iſſue Male; the Son makes a Leaſe to his Father in Truſt for one 
of his younger Children; but the Leaſe was not purſuant to the 
Power; yet it was decreed good, and taken to be as a Leaſe made 
by the Father after a voluntary Settlement. Mich. 1698. Between 
Gooding and Gbodinx. | 
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J. But where a Reverſioner upon an Eſtate: for Life made a Set- 
tlement on herſelf for Life, with Power for her being Sole, to make 
| Leaſes for three Lives in Poſſeſſion; and ſhe and her Husband, in the 
Life- time of the Tenant for Life, made a Leaſe for Twenty-one 
Years, Habend. from the Date; and it was held not purſuant to her 
Power; for by the Marriage ſhe herſelf in tho Power of her 
Husband; and my Lord Keeper took a Diverſity between a naked 
Power, and a Power which flows from an Intercft ; for where a bare 
Power is given to a Feme by Will to ſell Lands, altho' ſhe after- 
wards marries, ſhe may ſell the Lands, and may ſell to her Huſ- 
band; but where a Feme, upon a Settlement, of her own Eſtate, 
reſerves a Power which flows from an Intereſt, that Power ought to 
be executed by, the Feme whilſt Sole; and yet he ſaid, ſuch Power 
ought to be taken liberally,, tho formerly they were taken ſtrictly. 
Hill. 15 Car. 2. between the Marquiſs of Autrim and the Duke of 
Sackinghon.'s Oban Oli topo , po n t 
F. A. on the Marriage of his Eldeſt Son B. makes a Settlement 
of certain Lands on B. for Life, Remainder to his firſt, ſecond and 
third, Cc. Sons in Tail, Remainder to C. a ſecond Son for Life, 
and to his firſt, G. Remainder to himſelf in Fee, with a Power to 
B. and C. ſeverally as they ſhall come into. Poſlefion, to make 
Leaſes for three Lives, or Twenty-one Years, or any Number of 
Years determinable in three Lives, in this Manner. Firſt,. Of all or 
any of the Lands anciently and accuſtomably demiſed; whereaf Fines 
have been uſually taken, 1 the ancient, uſual and accuſtom- 
able Rents or more. Secondly, Of all the other Lands, reſerving the 
moſt improved Rents that can be got; and that the Tenants ſhould 
ſeal and execute % of their Leaſes; g. died without Iſſue, 
C. entred, and being ſeiſed with a ſudden Sickneſs, when he had no 
Rent-Rolls, or old Leaſes to guide him, taking Notice of his Power 
generally, executes two Leœaſes; one of the Lands not anciently or 
accuſtomably letten, and thereon reſerved the beſt improved Rent; 
and on the other reſerved the ſeveral ancient and accuſtomabl? 
Remts, but does not ſpecity what thoſe Rents are, and died; and it 
was held clearly by my Lord Cowper, Holt and Trevor, Ch. Juſtices, 
that the firſt Leaſe was void, and not warranted by the Power; no- 
thing being ſo uncertain as what ſhall be ſaid the moſt improved 
Rent; and my Lord Cowper and Trecor againſt Holt held, that the 
ſccond Leaſe was void alſo for Uncertainty, and the Inconveniency he 
in Remainder or Reverſion would be put to, in not being able to 
avow for the Rent with Exactneſs; by which Means he may. benon- 
ſuited, and io provente of having any Benefit of the Lands; and 
' tho! a Court of Equity may decree ſuch a Leaſe good between the 


Leſſor and Leſſee; yet as there appears no Conſideration in this Cafe, 


it is not proper that the Court ſhould interpoſe in ſupplying a De- 
fe, and thereby lay a Charge on the Right of a third Perſon. Hill. 
1705. between Orby and Lady Mohun, 2 Vern. 531, 543. 

6. J. S. having four Children, ig. two Sons, and two Daughters, 
ſettles his Eſtate on Truſtees, to the Uſe of himſelf for Life, Re- 
mainder to his Wife for Life, and after their Deceaſc, to the Uſe 
and Uſes of ſuch Child and Children, and in ſuch Shares and Pro- 
portions, as he ſhould appoint by any Writing by him to be ſigned 
in the Preſence of two Witneſſes; and in Default of ſuch Appoint- 
ment, to his eldeſt Son in Tail; he by his Will by him ſigned, _ 
| attelte 
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atteſted by ſeveral Witneſles, deviſes a Rent-Charge out of thoſe 
Lands to bis youngeſt Son, and to the firſt and other Sons of his 
Body ſucceſſively in Tail; and further Wills, that in Caſe his ſaid 
Son die without Iſſue Male, ſo as the Eſtate ſhould come to his 
eldeſt Son, then he to pay 500 J. a- piece to his Daughters; the Son 
dies without Iſſue; and the Bill was brought by the Daughters to 
q have the 500 J. a-piece, according to the Will; the eldeſt Son by 
way of Plea ſet forth the Deed of Settlement, and Power prox, 
and inſiſted, that the Power was not well purſued or executed by 
the Will; (to wit) that the Teſtator might have diſtributed the Land 
amongſt his Children in ſuch Proportions as he thought fit, but had 
not Power to grant or deviſe a Rent-Charge, or Sums of Money, 
as he had taken upon him by his Will to do; but the Court diſal- 
lowed the Plea, and ordered him to anſwer the Bill. Trin. 1788. 
between Thewaytes and Dye, 2 Fern. 80. 

7. If 4. on his Marriage, conveys Lands to a 'Truſtee, to the Uſe 
of himſelf for Life, Remainder to his Wife for Life, Remainder to 
the Heirs of their Bodies, Remainder to A. in Fee; Proviſo that in 
Default of Iſſue of the Marriage, the Truſtee ſhall convey to ſuch 
Uſes as the Survivor of the Husband or Wife ſhall appoint; altho' 
the Husband deviſes the Land, and dies firſt without Iſſue, yet the 
Wife has a good Power of diſpoſing of the Eſtate by her Appoint- 
ment. Trin. 1700. between Spearing and Lynn, 2 Vern. 376. 

8. A. by a Marriage Settlement is 'Tenant for Life, Remainder 
to Truſtees to raiſe 4000 J. for younger Childrens Portions, as 4. 
ſhould appoint, Remainder to his firſt, &c. Sons in Tail. 4. having 
ſeveral Children appoints the 4000 /. amongſt his younger Children, 
and particularly 2600 /. thereof on B. his ſecond Son, who was then 
under a Treaty of Marriage; the eldeſt Son died fix Years after- 
wards, whereby B. became eldeſt Son, and intitled to the whole 
Eſtate after his Father's Death ; and thereupon .4. made a new Ap- 

ointment of the 2600 J. amongſt his other younger Children; and 
it was held, that tho' Y. was a Perſon at the Time, capable of taking 
within the Power of appointing, yet it was upon a tacit or implied 
Condition, that he ſhould not afterwards happen to become the eldeſt 
Son, and that this was a defeazable Appointment, not from any 
Power of revoking, or upon the Words of the Appointment, but 
from the Capacity of the Perſon ; and decreed accordingly, Hill. 
1705. between Chadwick and Doleman, 2 Vern. 521. 

9. On a Marriage-Settlement 25 00 J. was provided for the Iſſue of 
the Marriage, in ſuch Proportion as the Husband ſhould appoint ; 
he dicd leaving only a Daughter, and made no Appointment, and 
the 2500 J. was decreed her. Mich. 1710. between Davy and 
Hooper, 2 Vern. 665. 

10. If a Man gives Legacies to his Children to be paid at 'T'wen- 
ty-one, or Marriage, and if any of them dies before Twenty-one or 
Marriage, the Legacy of ſuch Child to be diſpoſed to ozze or more 
of the Children then living, in ſuch Manner as his Wife, whom he 
made Executrix, ſhould think fit ; and one of the Children dies under 

Age and Unmarried ; the Mother may appoint ſuch Legacy to any 
one of the other Children, and it will be good. Mich. 1705. be- 

tween Thomas and Thomas, 2 Vern. 513. 8 5 
11. But if an Executor has a general Power to diſtribute a Sum 
of Money amongſt Children at Diſcretion, and he makes an unrea- 
| | 5 5 ſonable 
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Equity. 2 Vern. 513. per Curiam. 

12. So where a Man having two Daughters, one by a former 
Wife, and another by a ſecond Wife, deviſed his Eſtate to his Wife, 
to be diſtributed between his Daughters, as his Wife ſhould think 
fit; and ſhe having given 1000 J. to her own Daughter, and but 
100l. to the other, the Court decreed an equal Diſtribution. Be- 
tween Cragrave and Perroſt, 1 Vern. 355: 

13. 4. deviſed his Perſonal Eſtate, and 400 J. to be raiſed out of a 
Truſt Eſtate, to be diſtributed by two of his Daughters, his Execu- 
trixcs, amongſt themſelves and their Brothers and Siſters, according 
to their Need and Neceſſity, as they in their Diſcretion ſhovld think 
fit; and my Lord Keeper decreed the Heir at Law a double Share 


thereof, as looking upon him as ſtanding moſt in Need thereof; which 


Decree was affirmed in the Houſe of Lords, Paſch. 1701. between 
Ivarburton and Warburton, 1 Vern. 421. 

14. If a Man makes a Settlement of his Eſtate on his eldeſt Son 
in Tail, with a Power by Deed or Will, under Seal, to charge the 
Lands with any Sum not exceeding 500 J. and he prepares a Deed, 
and gets it ingroſſed, by which he appoints the 500 J. to his younger 
Children, and dies before it is ſigned or ſealed; yet this ſhall amount 
toa good Execution of his Power in Equity, the Subſtance being 
TG Mich. 27 Car. 2. between Smith and Aſhton, 1 Chan. 

4. 264. 

11. A. by Settlement intailed his Eſtate, with Power of Revoca- 
tion by any Writing publiſhed under his Hand and Seal, in the Pre- 
ſence of three Witneſſes; the Land deſcended to his Son, who mort- 
gaged it to J. S. who brought his Bill to forecloſe; and it appearing 
that J. had by his Will, wherein he recited his Power, declared that 
he revoked the Settlement, tho' but two Witneſſes who ſigned, but 
another preſent; yet my Lord Chancellor decreed, that the Mor- 
gagc-money ſhould be paid, and ſaid, that in Strictneſs here was a 
good Execution of the Power, a third Witneſs being preſent, tho he 
did not ſign his Name; and if there had not, yet it was proper that 
ſuch a little Circumſtance ſhould be helped in Equity. Hill. 32 Car. 
2. between S le and Freeland, 2 Vent. 350. 

16, Tenant in Tail with Power to make a Jointure of Lands in 
the Counties of 4. B. and C. Remainder in Tail to J. $. marries 
and receives 3000 J. Portion with his Wife, and by Articles before 
his Marriage covenants to ſettle a Jointure, but dies before any Set- 
tlement was made; the Wife dies, and her Executrix brings a Bill 
to have an Account of the Profits of the Lands, which by the Arti- 
cles were covenanted to be ſettled in Jointure againſt the Remainder- 
man, who had upon his Marriage ſettled thoſe Lands upon his Wife 
and her Iſſue, but with Notice of the Power in the firſt Tenant in 
Tail to make a Jointure; and my Lord Chancellor diſmiſſed the 
Bill, there being no Equity for the Executrix of the firſt Jointreſs 
againſt the Second and her Iſſue, who was equally a Purchaſer with 
the firſt. Mich. 1686. between Elliot and Hele, 1 Vern. 406. 2 Chan. 
Ca. 29, 30, 87. S. C. but no Reſolution.” _ 85 
17. But where 4. Tenant for Life, with Power to make a Jointure 
of 1000). per Annum, upon his Marriage covenanted to make a 
Jointure on his Wife of 1000 J. per Annum, and purſuant thereunto 
a Settlement was made, and a Particular of Lands, which were men- 

. ee | tioned 


ſonable or indiſcreet Diſpoſition, it will be controlled in a Court of 4 


Power. 


tioned to be worth 1000 J. per Ann. was ſet out for the Jointure, 
but in Truth fell ſhort, and were not above 600 J. per Annum; and 
on the Jointreſs's Bill, the Court decreed the Jointure to be made 
up 1000 J. againſt the Iſſue in Tail, though it was urged, that he 
was not privy to the Marriage-Treaty, nor guilty of any Fraud. 
Trin. 1700. between the Lady Chford and Lord Clifford, 2 Fern. 
379. | 

2 Sir Edward Gold, the Plaintiff, and his Lady, intermarried in 
1683, and ſome Years after the Marriage an Eſtate of Inheritance of 
about 100 J. per Aun. deſcended to the Lady; whereupon ſhe and 


her Husband, by Indenture, aſſigned and conveyed this Eſtate to 


Truſtees and their Heirs, in Truſt, to permit the Lady from Time 
to Time, notwithſtanding her Coverture, without her Husband, and 
not to be ſubject to his Power or Controul, to apply and diſpoſe of the 
Rents, Iſſues and Profits thereof, as ſhe ſhould by any Writing un- 
der her Hand and Seal, in the Preſence of Two or more Witneſſes, 
direct and appoint, with a Power likewiſe for the Truſtees to make 
ſuch Sales, Mortgages, or other Conveyances of the Lands them- 
ſelves, as the Lady ſhould in like Manner direct and appoint : The 


Lady, by Parcimony and Frugality had, in about twenty-two Years 
Time, ſaved about 1400 J. out of this her ſeparate Eſtate, 790 J. 


whereof ſhe had inveſted in Eaſt- India Bonds, 200 J. in twenty Lot- 
tery-Tickets, and had the Reſidue in Ready Money and Broad Pieces; 
the Defendants were her Nieces, for whom (having no Children) ſhe 
had a very great Regard and Love; and having given them, with her 
Husband's Privity, four of the Bonds, ſhe lodges the other 'Three in 
the Truſtees Hands, taking their Note for the Delivery of them, and 
afterwards directs the Truſtees to deliver the other Three to whom- 
ſocver ſhould bring their Note, and then gives the Note to one of 
the Defendants, who thereupon, by her Orders, goes to the Truſtees, 
and gets up the three Bonds from them; and thoſe Bonds the Lady 
told her Nieces, ſhe intended ſhould be theirs after her Death, but 


that ſhe expected to have the Intereſt ariſing thereby during her Life; 


ſhe afterwards, ſome ſhort Time before her Death, delivers likewiſe 
to one of her Neices a Caniſter, wherein were 400 Guineas, and ſe- 
veral Broad Pieces of Gold, telling her, ſhe intended that to be di- 
vided between her and her Siſter, after her Death ; and likewiſe di- 
reed the 'Truſtees to divide the twenty Lottery- Tickets between her 
Nicces, after her Death. All this Tranſaction was only by Word of 


Mouth, without any Writing whatſoever, but was fully proved in 


the Cauſe. In 1712, the Lady Gold died, and Sir Edward, her 
Husband, having taken out Adminiſtration to his Lady, brought his 
Bill againſt the Defendants, to have an Account and Delivery up of 


the Eaſt India Bonds, and of the Money ſo delivered to them, and 


likewiſe againſt the Truſtees for the twenty Lottery-Tickets, and the 
Nieces brought a Croſo- bill to eſtabliſh their Title to the Money and 
Bonds, and to have the twenty Lottery-Tickets delivered to them, 
according to the Direction of my Lady Gold. It was urged for Sir 
Edward, that this Power to his Lady to diſpoſe of the Profits of her 
Eſtate, was not before Marriage; that ſne was not a Purchaſer of 


it, but that being after Marriage, and voluntary, it ought to be con- 


ſtrued ſtrictly; that theſe Powers being in Derogation of the Rights 

of Husbands, were not allowed at Law ; and tho Courts of Equity 

had ſupported them, yet that was only where the Power was ſtrictly 
nd | and 
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and literally purſued; that the Defendants were neither Children 
nor Grandchildren, and but remotely allied to the Lady ; that though 
defective Executions of Powers had been ſometimes ſupplied in this 
Court, for the Sake of a Wife or Children, or for the Sake of Cre- 
ditors, yet it was never yet carried ſo far as to aſſiſt Strangers; and 
that it was to be reſembled to the Caſes of Copyhold Lands, where 
the Want of a Surrender had never yet been ſupplied, but in the 
three Inſtances before-mentioned, or for Charitable Uſes; that Cir- 
cumſtances were frequently impoſed on the Parties themſelves to pre- 
vent Surprize ; and that if theſe Circumſtances were not purſued, a 
Court of Equity would not aſſiſt, eſpecially any Perſon who claims 
by a voluntary Diſpoſition ; and ſo was the Duke of 4lbemarle's Caſe, 
where the Revocation was to be in the Preſence of ſix Witneſles. 
whereof three were to be Peers; yet that Circumſtance could not be 
aided ; that for ſmall trifling Sums they agreed it was not neceflary 
the Lady ſhould make a Writing under her Hand and Seal atteſted, 
according to her Power, but for ſuch conſiderable Sums as theſe were 
the Power muſt be purſucd, or elſe the Diſpoſition would be void; 
that in this Caſe, if the Lady had made a Will in Writing, unleſs at- 
teſted by two Witneſſes, it would not have been good, much leſs this 
Parol Diſpoſition, and conſequently the Husband intitled to them as 
Adminiſtrator to his Wife. On the other Side it was inſiſted, that it 
was a ſtrange Doctrine to advance, that the Wife in this Caſe muſt 
be bound ſtrictly to purſue the Power, when ſhe had the Money in 
her own Hands; that the Intent of that Power was only in Caſe ſhe 
had diſpoſed of it to any other Perſon, whilſt it remained in the 
Truſtees Hands, before ever ſhe had received it; that it could not 
be pretended, but that the 'Truſtees might pay it to her ſelf, without 
any ſuch Writing; that they had fo done in this Caſe, and that ſhe 
was then at Liberty to have ſpent it, or to give it away, as ſhe 
thought fit ; that it was hard to ſay, ſhe had a Power over it whilſt 
in the Truſtees Hands, and yet that, as ſoon as ſhe received it her- 
ſelf, and conſequently as ſoon as it became uſeful to her, that then 
it ſhould be the Husband's, unleſs ſhe purſued her Power ; that if the 
had taken up Clothes or Goods of any Tradeſman, ſurely it would 
not be pretended, but-that ſhe having the Money in her own Pocket, 
might pay them without any ſuch. Writing under her Hand and Seal ; 
that therefore the Caſes cited were not to the Purpoſe; for here the 
Money being in her own Hands, ſhe was at Liberty to give or diſ- 
poſe of it as ſhe thought fit; that the Direction to the "Truſtees to de- 
liver theſe Tickets to her Neices, after her Death, was a Kind of 
Donatio cauſa Mortis; and that as ſhe, being in Poſſeſſion of them 
herſelf, might have given them to her Nieces; fo ſhe might direct 
her Truſtees afterwards, when they had them by her Delivery. My 
Lord Chancellor ſaid, there was no Difference in theſe Caſes, whether 
the Power were given before Marriage, or after; for if the Diſpoſi- 
tion is to take Place in Virtue of this Power, it muſt be ſtrictly pur- 
ſued in either Caſe ; that he thought it ſhould rather be taken more 
liberally, when given after, than when before Marriage; for then the 
Husband could be ſuppoſed to be under no Temptation of giving it, as 
he might before Marriage, in Hopes of prevailing on his Wife after, to 
give it up, or relinquiſh it; that therefore it muſt be intended he fully 
deſigned ſhe ſhould have the Benefit of it ; that the Reaſon why the 


Will of a Peme Covert was not good, was not for Want of Power 
| in 


1 


Parwer. 


6 


in the Wife; for if the Husband conſented, the ſame Inſtrument 
which ſhe executed as her Will would be ſufficient to paſs it, and 
it would go out of her Property; that ſhe having in this Caſe re- 
ceived the Money, had abſolute Power to diſpoſe of it as ſhe thought 
fit; that ſhe might have given it away abſolutely, or upon Terms; 
that if, as it was agreed, ſhe might diſpoſe of little Sums, why not 
of great ones? where was the Difference, where muſt the Bounds be 
ſet: that by this Power ſhe was made in the Nature of a Feme 
Sole; and as ſuch a Diſpoſition in that Caſe would have been good, 
why not in this? her Adminiſtrator in that Caſe could not have 
impeached ſuch a Diſpoſition ; no more can her Husband in this, who 
has no other Right but as Adminiſtrator ; that the Diſpoſition by her 
was perfect and compleat ; that the Reſerving the Intereſt to her- 
ſelf during Life, bound indeed the Party, but did not defeat the 
Gift; that it was in her Power to give it on what Terms ſhe pleaſed, 
and either preſently, or at a future Time, and that her Death made 
no Difference in the Caſe ; and as ſhe might have paid any Tradeſ- 
man's Bill without ſuch Writing, ſo ſhe might diſpoſe of the Whole, 
or of Part, in the ſame Manner; and ſo decreed the Whole 1400 /, 
to be well diſpoſed of to the Nieces, in Regard the Money being 
paid to her, was abſolutely in her own Diſpoſal. Paſch. 1719. be- 
tween Cold and Rutland. | 
19. A. deviſcd his Lands to Y. his eldeſt Son, for Life, Remain— 
der to his firſt and other Sons in Tail Male, Remainder to his ſe- 
cond and third Sons in like Manner, with Power to every Perſon 
who ſhould, by Virtue of the Will, be ſeiſed of the Lands by any 
Writing indented under his Hand and Scal, to ſettle a Jointure on 
his Wife of 500 J. per Annum; provided ſuch Wife ſhall have a 
Fortune equivalent to ſuch Jointure, and died; B. entred, and on 
Treaty of Marriage with the Plaintiff, covenanted in Conſideration 
of 10000]. Marriage-Portion, that he or his Heirs would, after the 
Marriage, at his own Coſts and Charges, according to the Power 
given him by his Father's Will, or otherwiſe, by good Conveyances, 
ſettle Lands of 500 J. per Aunum, upon the Plaintiff, for her Join- 
ture, to commence in Poſſeſſion immediately after his Death, it ſhe 
ſurvived him; the Marriage took Effect; afterwards B. got a Set- 
tlement made and ingrofled purſuant to his Power and the Mar- 
riage Covenant, but by various Accidents was prevented from Sign- 
ing the Decd; and being taken ill died fuddenly, not having the 
Deed by him, and having expreſſed (as was fully proved) great Un- 
eaſineſs at its not being perfected, and left the Plaintiff by his Will 
| (which he had made ſome Time before) a Legacy of 3000 J. beſides 
what ig ſettled on her by the Marriage- Articles; and it was decreed 
by my Lord Chancellor, aſſiſted with the Maſter of the Rolls and 
Mr. Baron Price and Mr, Baron Gilbert, that this defective Execu- 
tion ſhould be ſupplied in Equity, ſo as to bind the Eſtate in the 
Hands of the Remainder-man ; altho' it was objected, that ſhe had 
a Remedy by the Covenant againſt the Heir and Executor of the 
Husband ; and that, by the Words in the Covenant the was at Li- 
berty to make a difterent Proviſion for her. Paſch. 1724. the Earl 
of Coventry's Caſc, 
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(A) What Perſons are tntitled to Pribtiege. 
(B) Of Pꝛoceedings by, oz againſt a pꝛivileged Perſon, 


(% What Perſoys are intitied to Pzivilege. 


15 Member of the Convocation is to be allowed the ſame 
A (a) Privilege with a Member of Parliament. 3 Chan. (a) This is 
Rep. 38. — 3% AE? - k | expreſly en- 
2. The Widows of Peers obght to Have no Privilege, becauſe they Stat. 1 II. 6. 
are not to be called to Counſel; but they are to have Privilege of cap. . 
Peers, not to be arreſted ; declared by my Lord Chancellor Huch to 
have been fo reſolved in Parliament. 19 Dec. 1576. 2 (han. Ca. 224. 
3. Two of the Defendants, being the Officers of the Exohequer, 
plead the Privilege of the Exchequer ; but the Plea was over: ruled; 
becauſe there was a third Defendant, who had no Right of Priyi- 
lege. 1 Fern. 246. „„ 
Nai Wen Air in one 10 
(5) Of P2oceedings by. oz againſt a pꝛivileged 


1. | F a Member of Parliament ſues at 2 and a 5 is exhibited 
in Chancery to be. relieved againſt that Action, the Court will 
make 17 6 by „ Law till Anſwer, or Fi ther 
Order, although the Court will not proceed againſt a Member who 
has Privilege of Parliament. 1 Yarns 3 i. 
2. The Court granted an Injunction againſt a Member of Parlia- 
ment, but at the ſame Time ordered that no Attachment ſhould be 
taken out. 3. Chan, Ręp. 21, +: e 
3. The Plaintiff haying brought a Bill to redeem an old Mortgage 
againſt the Defendant, who was then an Ambaſſador at the Court of 
Spain; the Defendant obtained àn Order, that all Proceedings ſhould 
ceaſe until his Return from his Ebay ; the Plaintiff moved to dif; 
charge the Order; and upon Debate it was agreed a Protection lies 
for an Ambaſſador, quia Profecturus, or quia Moraturus, and n ay 
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Proceſs. 
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ordered, though aſter an 


at Law caſt an Eſſoign for a Year and a Day, and may afterwards re- 
new it, if the Occaſion continues; and in this Caſe the Court ordered 
a Stay of Proceedings for a Year and a Day from this Time, unleſs 
the Defendant ſhould ſooner return into Eugland. 2 Fern. 317. 
4. The Plaintiſf, being ef, by the Geßoeſe Ambęſſador, was 
Anſwer Job in, to give SequiKy to anſwer 
the Coſts in the ſame Manner as if he were a Foreigner ; becauſe by 
the 7th of Ann. all Proceſs againſt Ambaſſadors, and their Servants, 
are made void; ſo that if the Bill ſhould he diſmiſſed, no Proceſs 
could Iſſue againſt him; an Precedent wp produced the 25th of 
July, 1709. between Bartat and Buck, where the like Order was 
made by my Lord Cowper; and that Caſe was likewiſe after An- 
ſwer was put in. Paſch. 1729. between Goodwin and Archer. 
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(A) Of iſſuing, ſerving, and return 0 a Pꝛocets, by, 

—4 _ whom, dt what Time ; ind here of Con- 
ompts, Mens i 10's 4 51 

(B) Of Sequeffrations, 


Of Injunctions, ide Title Dnjunttion. 
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(4) Of iſſuing, ſerving, and returning a pꝛo⸗ 
ceſs, by, and againft whom, at what Time; 
and here of Contempts. <> 


1. T F a Cauſe has ſlept twelve Months in Court, there ſhall be 
po Proceedings had upon it, without firſt ſerving a Subpæna 
ad faciendum Attornat'. 1 Vern. 19% 

2. If a Man js arpeſted upon an Attachment, the Contempt ſhall 
hold good, tho' no Affidavit be filed at the Pime of taking forth 


the Attachment, if it be filed before the Return of it. 1 Fern. 172. 
* 
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3 If one be taken up on an Attachment, either in Proceſs or i 
Execution after a Decree, WEED Caſes, vn his appearing befors 
the Regiſter, he is to be diſc | 
ries at large, not in Cuſtody; and if he be continued in Cuſtody; 
the Court on Motion, ang ppeping belong the Reiner, Wil di- 
charge him. Hill. 1700. between Danby and Laos. 

4- So if the Sheriff take one up on Attachment in Preeeſs; he is to 
give a Bond of 40 J. Penalty to the Sheriff, to appear and auſwer: 
but for one taken up in Execution after a Decree, the Sheriff may 


inſiſt on Security ionable to his Duty; but in both Caſes, on 


the Regiſter's Certificate that the Party has appeared, the Sheriff is to 
deliver yp the Bond; agreed to by the Regiſters, and ruled by the 
Maſter of the Rolls, Hill. 1700, between Danby and Lawſog. 
J. The Plaintiff obtained an Order, that Service of Proeeſs tg ap- 


pear at the Defendant's laſt Place of Abode, ſhould be deemed good 


„ 


ervice, and left the fame at the Houſe where he lodged, and car- 
ried on the Proceſs to a Sequeſtration, and then brought on the Cauſe 


againſt the other Defendant, who inſiſted that if the PlaintX ought 


ts be relieved againſt him, he ought to have a Decree over, againſt 
the other Defendant ; and therefore he was concerned to fee that the 
Proceeding was regular, and inſiſted, that it being abo\'s twelve 
Months fince the other Defendant had left that Lodging, the Service 
was not good; and of that Opinion was the Court. 2 Vern. 369. 
6. If after Proceſs of Contem t, the Defendant put in an in ſuffi- 
cient Anſwer, and ſo reported, the Plaintiff ſhall pop, e 
begin the Proceſs at the Subpana, but ſhall go on to the Attachment 
with Proclamation, and other Proceſs, as if the Anfwer had not 
d git. 1 Chan, Cu. 238, a. 
7. A Diſtinction was taken by the Solicitor General, and agreed to 


by the Court as reaſonable and agreeable to the Meaning of the 
printed Orders of the Court, that if Proceſs to a Meſſenger, or any 
other Proceſs of Contempt, has gone out againſt. a Defendant for 
Want of his Anſwer, that on Tender of the Coſts of thoſe Cantempts, 
if the Plaintiff accepts them, and the Anſwer, on looking into it, ap- 
pears to be inſufficient, ſo that the Plaintiff takes Tyceptions, and 
the Defendant is obliged to put in a further Anſwer; that in order to 
compel the Defendant to put in ſuch further Anſwer, if not ut in 
in Time, the Plaintiff muſt begin all Proceſs de nano, and go on 
with it regularly, becauſe his Acceptance of the Coſts was a Remiſß- 
ſion of all former Contempts, and purged them; but as an iutuffi- 
cient Anſwer is really no Anſwer at all in the Judgment of the 
Court, if he refuſes to accept the Coſts, and the Anſwer being put in 
on Exceptions taken to it, it is reported inſufficient, he may go on 
with the Proceſs where be left off, to compel putting in a further 
Anſwer, without beginning de novo, as in the other Caſe. Trim. 
1728. between Haiſtwell and Grainger. 

8. Proceſs iſſued againſt the Defendant till Proclamation returned, 
then came a general Pardon; and the Defendant appeared and de- 
murreck to the Bill, which the Plaintiff moved to ſet aſide, becauſe 
though the Contempt was pardoned, yet the Delay was a Loſs to 
him; but the Court ordered them to proceed on the Demurrer; for 
by the Pardon the Defendant ſtands rectus in Curia. 1 Chan. Ca. 
9. Upon a Motion for a Serjeant at Arms, on a Commiſſion of 
Rebellion returned, it was held that by the King's 1 

roceſs 


harged, and to anſwer the Interregato- 
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Proceſs. | 2 
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ty muſt begin again at an Attachment 7 but where any Proceſs is 
tne | 


will be diſcontinued and determined by the Death of the Party; but 
where a Sequeſtration Iſſues in Purſuance of a Decree ; and to com- 
pel the Execution of it there, tho the ſame be for a perſonal Duty, 
it ſhall not be determined by the Death of the Party. 1 Fern. 58. 
©. 1 Fern. 118, 166. . . 

4. A Sequeſtration binds from the very Time of Awarding the 
Commiſſion, and not only from the Time of Executing of it, and 
its being laid on by the Commiſhoners ; for if that ſhould be admit- 
ted, then the inferior Officer would have Ligands & non Ligandi 
Poteltatem. 1 Vern. 8. 

5- The Party who takes out a Sequeſtration, ſhall not be an- 
ſwerable for the Acts of the Sequeſtrators, for they are the Officers 
of the Court; as if they have Power to fell 'Timber, and they 
fell to the Value of 7000 l. and bring only 2000 J. into the Ac- 
count, 1 Firg. 60, 161, ,; g 
6, Sequeſtrators on a meſne Proceſs are accountable for all the 
Profits, and can retain only fo far as to ſatisfy for the Contempts. 
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3 CA. xvi 


C AP. XLVII 


Purchaſe and Purchaſer. 


(A) Who is deemed a Purchaſer in Equity, 


(B) Purchaſers, in what Caſes Favoured in Equity, 
(C) Where a Purchaſer, who purchaſes from one who 
has only a Power to ſell, muſt ſee that the Purchaſe 


Money ts rightly applied. 1 | 


Of Purchaſers without Notice, and of preſumptive Notice, vid. 
Title Notice. 5 


(A) Who is deemed a Purchaſer in Equitv. 


1. J Eſſee at a Rack Rent, tho' he paid no Fine, is a (a) Purcha- (a) Tho' the 


ſer, and ſhall avoid a voluntary Conveyance. 2 Fern. 327, Word Pur- 
4 chaſe, in Law, 


is of a very extenſive Signification, and comprehends every Species of Acquiſition in Contradiction 
to hereditary Deſcent and Eſcheat. Lit. Se#. 12. Yet in Equity a Purchaſer is conſidered as à per- 
ſon, who innocently, without Fraud or Surprize, for valuable Conſideration, acquires a Right or In- 
tereſt, and is therefore ſo far favoured and protected, that his Title ſhall not be impeached in E- 

uity ; no Planks that he can lay hold on, and by which he can ſecure himſelf at Law, ſhall be taken 
rom him, neither ſhall he be compelled to diſcover any Thing that will weaken his Title, &. vid. 
Title Notice and Bills of Diſcovery, Title Bill, and 1 Chan. Ca. 36. 2 Chan. Ca. 48, 161, 252. 1 Vern, 27. 
2 Vent. 339. 2Vern. 158, 159, | 


2. A. cntred into Partnerſhip in Fifths, and three others, for 
twenty-one Years, in digging for Mines in A.'s Lands, 4. to have 
two Fifths, and in Conſideration of his Ownerſhip of the Land, to 
have a Tenth out of the Share of the other Partners, and they co- 
venanted to bear Profits and Loſs in Proportion ; provided, it any 
one of the Partners ſhould be minded to deſiſt, and ſignify ſuch his 
Intention, and pay his Share of the Charges and Expences to that 
Time, the Agreement as to him, on his Releaſing his Intereſt to the 
Reſt, to be void; purſuant to the Articles * ſearched for Mines, 
and after two Years Time, and the Expence of about 120 J. they diſ- 
covered a valuable Mine, and worked for about the Space of three 
Months, and then A. died, and his Widow ſet up a voluntary Settle- 
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ment made after Marriage; and the Court inclined, that the Part- 
ners were as Purchaſers, and that the voluntary Settlement ſhould 
not ſtand againſt them. Mich. 1695. between Shaw and Lady Han- 
diſh, 2 Vern. 326. | 


3. If a Man, in Conſideration of a Marriage-Portion, ſcttles a Join- 


ture on his Wife, and makes a Proviſion for the Iſſue of that Mar- 


riage, the Wife and Children are to be conſidered as Purchaſers for 
valuable Conſideration ; and though the Settlement was made after 
Marriage, yet if it was made purſuant to Articles centred into for 
that Purpoſe previous to the Marriage, it is the ſame Thing; and 
the Jointreſs, in ſuch Caſe, ſhall avoid a prior voluntary Conveyance, 
and ſhall not be obliged to diſcover Writings, nor any Thing elſe 
that may Prejudice her, unleſs ſhe has her Jointure confirmed to her. 
1 Chan. Ca. 99. 1 Vern. 440, 479. 2 Pern.nor. 

4. But if the Settlement was made after Marriage, and not pur- 


| ſuant to Marriage-Articles, it will be fraudulent againſt Creditors, 


but it will be good againſt a ſubſequent Purchaſer with Notice, tho 
not againſt one without; for the Wife and Children are to be conſi- 
dered more than mere Voluntiers; but if the Matter reſts barely in 
Covenant or Agreement, it will never be carried into Execution a- 
gainſt a ſubſequent Purchaſer without Notice, who has got a legal 
Title, nor againſt a ſecond Jointreſs without Notice, who brought 
in a Marriage-Portion. Vid. Title Dower and Jointure, Letter (C). 
1 Fern. 17, 217, 286. 

5. If a Wife joins with her Husband in letting in an Incumbrance 
on her Jointure, and barring an Eſtate in Tail Male, and they limit 
the Uſes to the Husband for Life, Remainder to the Wife for Life, 
Remainder to their two Daughters; this does not make the Daugh- 
ters Purchaſers, ſo as to ſhut out a Judgment-Creditor of the Huſ- 
band's antecedent to the Barring the Eſtate- tail, for it is a voluntary 
Gift from the Wife to the Husband. Trin. 1700. between Ball and 


 Burnford. 


(B) Purchaſers, in What Caſes favoured in 


I. Purchaſer came intoa Man's Study, and there laid Hands on 

a Statute that would have fallen on his Eſtate, and put it up 
in his Pocket, and he having thereby obtained an Advantage in Law, 
tho' ſo unfairly, and by ſo ill a Practice, yet the Court would not 
take that Advantage from him. Sir John Fagg's Caſe, cited 1 Fern. 
52, 53. 2 Fern. 159. S. C. cited. 

2, If a Releaſe be obtained from a Grantee of a Rent-Charge, 
without any Conſideration, and by Fraud, yet a Purchaſer will be 
admitted to take Advantage of it, Between Harcourt and Knowel, 
2 Fern. 159. cited to be adjudged by Rawlinſon Lord Commiſſioner. 

3. The Plaintiff and Defendant had each of them purchaſed a Re- 


verſion expectant on the Death of Tenant for Life; the Plaintiff 
brought his Bill, that he might preſerve their Teſtimony, and be ad- 


mitted to try his 'Title in the Life-time of Tenant for Life ; but for 
as much as the Purchaſer was a Defendant, the Court would do no- 
thing in it, and he loſt the Land for Want of examining his Witneſſes. 
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Between $2ybourne and Clifton, 2 Vern. 159. cited by Lord Commiſ 
ſioner pot or Vid. 1 Vern. 354. | Riel 
4. If a Purchaſer buys in an old Statute or Mortgage, tho'nothing- 
be due upon it, yet he ſhall be admitted to defend himſelf by it at 
Law; but for this id. how far a ſubſequent Mortgagee ſhall defend 
himſelf by buying in a precedent Incumbrance, Title Mortgage, and 
1 Yern. 50, 187. 2 Fern. 29, 30, 81, 271. 


5. A. purchaſed the Manor of D. in which were certain Lands 


called B. and P. the Manor, at the Time of the Purchaſe, was in 


the Term aſſigned in Truſt to attend the Inheritance; afterwards A. 
upon the Marriage of his Son, ſettles Part of theſe Lands, and a- 
mongſt them the Lands called B. and P. but no Care was taken of 
the Mortgage-Term, that ſtood out; afterwards 4. being in Poſſeſ- 
ſion contracts with the Defendant to ſell him all the ſaid Manor, 
except the Lands called B. and P. but ſhews Part of the Lands of H. 
and P. as Part that he would ſell, but the Defendant did not know 
that any Part of the Lands were called by that Name; and in the 
Conveyance to the Defendant there is an Exception of Lands called 
H. and Y. After the Purchaſe- money paid, the Defendant was evict- 
ed of Part of the Lands called B. and P. (which he did not know by 
that Name, for they had been ſhewn to him as Part of his Purchaſe, 
and he had paid for them) by the Plaintiff, who claimed under A.'s 
Son; upon which the Defendant having found the old Term that 
was on Foot at the Time of A.s Purchaſe, and got an Aſſignment of 
it, upon which the Plaintiff brought his Bill to be relieved, and to 
have an Aſſignment of the Term; and that as to the Lands called B. 
and P. he was no Purchaſer of them, for they were expreſly except- 
ed in his Conveyance. But my Lord Chancellor was of Opinion, that 
theſe Lands being ſhewn to the Defendant as Part of his Purchaſe, 
and he not knowing them to be excepted by the Name of B. and Y. 
was in Equity a Purchaſer of them; and the Court ought not to 
aſſiſt in defeating of him, and therefore diſmiſſed the Bill as to all 
the Lands purchaſed by him. Mich. 1698. between Oxwick and 

6. J. on his Marriage ſettled Lands, which were intailed on his 
Wife for a Jointure ; his Brother was privy to the Marriage, and in- 
groſſed the Jointure-Deed, and concealed the Intail ; A. died without 
Iſſue, having deviſed the Lands to J. S the Brother recovered in E- 
jectment; on a Bill brought by the Jointreſs and J. S. for Relief, 
the Brother confeſſed that he was privy to the Marriage- Treaty, and 
ingroſſed the Jointure-Deed, and that he had then the Deed of In- 
tail in his Hands, but did not mention his Title, nor diſcover the an- 
tient Deed of Intail, becauſe he apprehended his Brother would dock 
the Intail; and the Court decrced the Jointreſs to hold and enjoy her 
Jointure againſt the Brother and all claiming under him, and a per- 
petual Injunction againſt the Judgment in Ejectment; but as to J. f. 
who claimed the Reverſion and Inheritance by a voluntary Deviſe, 
the Bill was diſmiſſed; and this Decree was affirmed in the Houſe of 
Lords. Mich. 1691. between Raw and Pole, 2 Vern. 239. 

7. So where a Mother, who was abſolute Owner of a Term, 
was preſent at a Treaty for her Son's Marriage, and heard her Son 
declare, that the Term was to come to him at his Mother's Death, 
and was a Witneſs to the Deed, by which the Reverſion of the Term 
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was ſettled on the Iſſue of that Marriage; and on a Bill brought by 
the Iſſue of that Marriage, ſhe was compelled to make good the Set- 
tlement, and to ſettle the Reverſion of the Term accordingly. Trin. 
1690. between Hunſden and Cheyney, 2 Fern. 150. 

8. So where a younger Brother, having an Annuity of 100 J. per 
Ann. charged on Lands by his Father's Will, contracted with J. to 
ſell him this Annuity; A. goes to B. the elder Brother, and tells him 
he was about to buy this Annuity of his younger Brother, and deſired 
to know if his younger Brother had a good Title to it, and whether 
his Father was ſeiſed in Fee at the Time of Making the Will, and 
whether the Will was ever revoked ; B. told him he believed his 
Brother had a good Title to it, and that he had paid him his An- 
nuity theſe twenty Years ; but withal, told him, that he heard there 
was a Settlement made of his Father's Lands before the Will, and 
that the ſaid Settlement was in the Hands of J. F. and that he had 
never ſeen it, and therefore could not tell him what the Contents of 
it were, but incouraged him to proceed in his Purchaſe, telling him, 
he had not only paid his Brother his Annuity to that 'Time, but had 
paid his Siſters 3000 J. under the fame Will; afterwards B. gets a 
Setticment in his Hands, by which the Land out of which the An- 
nuity iſſued was intailed, and would thereby avoid this Annuity: But 
on a Bill by A. to have the Annuity paid, or the Purchaſe-money 
back again, the Court decreed Payment of the Annuity, purely 


on the Incouragement given by the elder Brother. Hill. 1682. be- 


tween Hobbs and Norton. 5 

9. A. poſſeſſed of a Term for 100 Years, in 1638 made his Will, 
and B. who married his Daughter, Executor, and deviſed the Term 
to his own Wife; the Executor aſſented, ſhe entred, and after three 
Years died; after her Death the Executor entred and enjoyed the 
Term till 1650, and then ſold it to one, who ſurrendred, and then 
took a new Leaſe for 200 Years, and laid out 250 l. in Building on 
the Premiſſes; B. died, and his Wife ſurvived him till the Vear 
1669. J. S. who married the Daughter of B. being beyond Seas 
twenty Years, and not knowing of his Title, came into England in 
1670, and being informed of this whole Matter, and of his Title in 
Right of his Wife, took Adminiſtration to the Wife of A. and reco- 
vered by Virtue of the Term for 100. Years in an Ejectment; the 
Purchaſer and Builder exhibited a Bill to be relieved againſt this 


_ dormant Title: And Grimſton, Maſter of the Rolls, the Poffeſ- 


ſion going ſo long, and divers Purchaſers, and the laſt Purchaſer un- 
der the new Term having no Notice of the old, or of the dormant 
"Title to the Reſidue of the Term of 100 Years, adjudged the Pur- 
chaſer ſhould be relieved, and hold the Land till he was repaid his 
Charges in Building, diſcounting the Profits recieved after the Pur- 
chaſe, which F. S. perceiving, and that the Value would not ex- 
cecd 22/. per Ann. and that the Reſidue of the old Term was only 
tor thirty-two Years, he agreed (by Advice of the Maſter of the 
Rolls) to take 80 J. of the Purchaſer, and to releaſe his Title to the 
old Term. Aich. 27 Car. 2. between Edlin and Battaly, 2 Lev. 

152. in. nd. | | | 
. 10. The Plaintiff having a Leaſe of certain Mills for twelve Years, 
which were near expired; the Leſſor, on his Marriage, makes a Set- 
tlement of theſe Mills to the Uſe of himſelf for Life, then to the firſt 
and other Sons of that Marriage in Tail Male, Remainder to his 
5 own 
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own right Heirs; afterwards. the Plaintiff takes a new Leaſe of theſe 
Mills from the Father for thirty Years, and laysiout 2800 fl. in new 
Building and Improving them; the Defendant was the eldeſt Iſſue 
Male of the Leſſor, and during the Time the Plaintiff was making 
theſe Improvements, went to his Father, and told him, he had no 
Power to make any ſuch Leaſe; that after his Death the Eſtate 
would be his, but never acquainted the Plaintiff with this, or of the 
Settlement made on his Father's Marriage; but on the contrary, 
writ to the Plaintiff to take Care to keep one of the Mills in parti- 
cular in Repair; then the Father dies, and the Son recovers in an 
Ejectment againſt the Leſſee, who thereupon brought his Bill to be 
quicted in the Poſſeſſion of the Mills during the Reſidue of his Leaſe, 
for that the Defendant was fully acquainted with the Circumſtances 
of this Leaſe, knew his Father had no Power to make it, and yet 
never forbid or cautioned the Plaintiff from going on with his Re- 
pairs, but on the contrary, ſtood by and ſaw them, and encouraged 
him in the Proceeding therein; and therefore the Plaintiff had a De- 
cree to hold during the Reſidue of his Term ; for though the Defen- 
dant was not privy to the making of this Leaſe, but that was only 
the Fraud of the Father; yet he being to have the Eſtate after bis 
Father's Death, and taking Notice thereof to his Father, and that 
he had no Power to make any ſuch Leaſc, and yet ſuffering the 
Plaintiff to go on in his Repairs thereof, with a Defign to reap the 
whole Benefit thereof when his Father was dead, was ſuch.a Fraud 
and Practice in him as ought to be diſcountenanced in this Court, 
for Oui tacet afſentire videtur; and therefore it was decreed that 
the Plaintiff ſhould enjoy for the Reſidue of his Leaſe. Paſch. 1712. 
between Hanning and Ferrers. 

11, The Plaintiff's Wife, before her Intermarriage with the Plain- 
tift, being poſſeſſed of a Term for Years as Executrix to her firſt 
Husband, and which was liable as Aſſets to the Payment of his 
Debts, in order thereto, and to raiſe Money for that Purpoſe, the 
Plaintiffs, after their Marriage, entred into an Agreement with the 
Defendant, for Sale of the Houſe in Queſtion for the Reſidue of the 
Term, for 450/. whereof 210 J. was to be applied in Diſcharge of a 
Mortgage thereon, to one F. S. and the remaining 240 J. was to be 
paid to the Plaintiffs; accordingly the Plaintiffs executed an Aſſign- 

ment of the Houſe to the Defendant, with a Receipt indorſed there- 
on for the whole Purchaſe-money; but the Detendant did not then 
pay the Purchaſe-money, but gave a Note for the Payment of 210/. 
Part thereof to J. S. the Mortgagee, and of the remaining 240 J. to 
the Plaintiffs; and for the Non-payment thereof the Plaintifts brought 


their Bill to have a ſpecifick Performance, and Payment of the Mo- 


ney accordingly. The Defendant, by his Anſwer, admitted the whole 
Caſe to be as above ſet forth, but inſiſted, that he ought not to be 


bound thereby, for that the Plaintifts could not make him a good 


Title, they having, by Articles before Marriage, agreed to ſettle this 
Houſe for the Benefit of themſelves and their Iſſue, of which he had 
no Notice at the 'Time of his Purchaſe ; and for Diſcovery of theſe 
Articles, and to have up his Note on a Re-aſſignment of the Houſe 
the Defendant brought his Croſs- Bill; the Plaintiffs, by their An- 
ſwer, admitted there were ſuch Articles, but inſiſted, that the Houſe 


lying in Middleſex, thoſe Articles were never regiſtered intho Middle- 


ſex Office, and therefore void, as againſt the Plaintiff; but on a Hear- 
1 ing 
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ing at the Rolls, the Maſter of the Rolls decreed the original Bill to 


ſand diſmiſſed,” with Coſts; and on the Croſs-Bill decrecd the Note 
given for the Purchaſe-Money to be delivered up on a Re-aflign- 
ment of the Houſe; and the Plaintiff in that Cauſe likewiſe, to have 
his Coſts, by Reaſon of the Plaintiff's Fraud in concealing the Arti- 
cles; and this Decree was affirmed by my Lord Chancellor. Mich. 
1727. between Beatniff and Smith. 
12. So in a Caſe between two Purchaſers of Lands in Tork/hire, 
where the ſecond Purchaſer having Notice of the firſt Purchaſe, but 
that it was not regiſtered, went on and Purchaſed the ſame Eſtate and 
got his Purchaſe regiſtered; yet it was decreed, that having Notice of 
the firſt Purchaſe, though it was not regiſtered, bound him, and that 
his getting his own Purchaſe firſt regiſtered was a Fraud, the Deſign 
of thoſe Acts being only to give Parties Notice, who might otherwiſe, 
without ſuch Regiſtry, be in Danger of being impoſed on by a prior 
Purchaſe or Mortgage, which they are in no Danger of when they 
have Notice thercof in any Manner, tho' not by the Regiſtry. Be- 


tween Blades and Blades, by my Lord Chancellor King decreed, 


(C) Where a Purchaſer, who purchaſes from a 
Perſon who has only a Power to ſell, muſt 
= that the Purchaſe-money ts rightly ap⸗ 
plied. RE 


1. IF Lands are appointed for Payment of Debts, the Purchaſer, 
though there reſults a Truſt to the Heir, is not .concerned 
whether the Perſonal Eſtate was ſufficient to pay the ſame, or whe- 
ther too much was ſold, or the Creditors paid; for he having paid 
the Purchaſe-Money ſhall hold againſt the Heir and Creditors, and 
their Remedy mult be againſt the Truſtee or Perſon impowered to 
ſell. 2 Chan. Ca. 115. | 
2. But if Lands are deviſed to be ſold for Payment of Debts in a 
Schedule, in that Caſe the Purchaſer is bound to ſee the Purchaſe- 
money applied to the Payment of thoſe Debts ; but if the Truſt be 
general, to pay Debts, tho he has Notice of them, yet the Purchaſer 
is not obliged to ſec the Money applied. Mich. 1692. between Ab- 
bot and Gibbs, 1 Fern. 301. S. P. . 
3. If Lands are veſted in "Truſtees by Act of Parliament, to be 
mortgaged for a particular Purpoſe, it is incumbent on the Mort- 
gagee to ſec the Money applied accordingly. Trin. 1686. between 
Cotterel and Hampſon, 2 Vern. 5. | 
4. A. had an Intereſt for a Term for Years in a Printing Office, 
and made his Will, and deviſed his J'erm in the Printing-Office to his 
Exccutors, in Truſt, by Profits, (5c. to raiſe 2000 J. for the Portion 
of his Daughter, and then for other Trufts, and died; the Executors 
mortgage this Term for 1000 J. to J. S. on Pretence of Want of Aſ⸗ 
ſets to pay the Teſtator's Debts ; and the Plaintiff, the Aſſignee of the 
Mortgagee, brings his Bill to forecloſe the Equity of the Redemp- 
tion; the Daughter oppoſed it, and inſiſted this Mortgage ought not 
to take Place till her Portion was raiſed, for that the ſaid Term was 
deviſed to the Executors in Truſt for that Purpoſe in the firſt place, 
and the Mortgagee could not but have Notice of it ; and that there 
| I WY were 
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Peril ought to ſee the Money applied to diſcharge them, and 

allowed no more than he could make out 10 bee — Tod 
"Keeper: Where a Truſt is to ſell for Payment of Debts in a Sche- 
dule, the Purchaſer at his Peril is to ſee the Money applied to the 


Payment of thoſe Debts; but hers the Queſtion is, how far a h 
ecutor's Power does extend over a Chattel which — a rpc 

ed to it; the Law has intruſted the Executor with the Perſonal E- 
ſtate to pay Debts; and unleſs he has a general Power, he has none at 

all; for if he cannot ſell, none can buy, and the general Truſt muſt 

take Place; and a Purchaſer is not bound to prove the Debts, or the 
Namber of them, or the Application of the Purchaſe-Money; there: 
_ _ _ 7 good; but . ” —_— the Houſe of Lords | 
they altered this Decree; and preferred the Portion. Onære $6 Vern, la e c. «g* 
Jam inde. Mich. 1703. between Humble and Bill, S p 444 5. C. union — 
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(A) Of what Things a Remainder may be 
made, 5 


F one hath the Office of Park-keeper, Foreſter, Gaoler, She- 
riff, Oc. to him and his Heirs, he may grant theſe Offices 
to one for Life, Remainder to another for Life, 6c. fot 

 Omne ina jus continet in ſe minus ; and as they are grant- 
able over in Fec, ſo may they be granted in Succeſſion to one for 
Life, with Remainders over, (5c. So of Lands, Houſes, Rents, 
Commons, Eſtovers, or any other Intereſt or Profit in efſe, wherein » 
the Grantor hath the abſolute Property to. him and his Heirs for | bl 
ever. Plow. 479. b. 381. a. 2 Co. 48, 97. ; 

2, But where a Man ſeiſed of Lands in Fee granted thereout a 
Rent-charge to one for Life, or Years, Remainder over to another 
in Fee, or in Tail, (c. and it was doubted if this Remainder were 
good, becauſe this Rent had no Exiſtence at all before the Grant, 
and the Grantor cannot be ſaid to have any Part of the Rent left in 


him, as he would have of Land, becauſe he firſt gave Being x the 
| Rent, 
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Remainder. 


Rent, and bounded the Time of its Exiſtence; which being run out, 


nothing thereof remains to grant over to another, and a Remainder 
is to be granted out of that which would otherwiſe be a Reverſion 
in the Grantor; which here this Rent cannot be, being newly crea- 
ted; but yet in this Caſe, by the better Opinion of the Books, and a 
judgment N in Point, ſuch Remainders of a Rent newly 
created have been held good; for as the Grantor might at firſt have 
granted it in Fee, or for ever, having ſuch perpetual and durable In- 
tereſt in the Fund, out of which it was to ariſe ; ſo he may Share 
and divide bis Grant, and give Part thereof to one, and Part to an- 
other, in Succeſſion; and the rather, becauſe the particular Eſtate 
and Remainders are but one Eſtate as to the Grantor, divided in Li- 
mitation only, being limited to paſs out of him all at the ſame 
Time; and as to him make no Difference, whether the one or more 


take Benefit POR: or in Succeſſion one after another; but if he grant 
C, 


ſuch Rent for Life, or Years, to one, without going farther, he can- 
not after grant the Reverſion thereof to another, becauſe he has no 
Reverſion in him, for the Reaſon before given; and the Reaſons of 
this Caſe will go likewiſe to Commons, Eſtovers, &c. newly created, 
2 Rol. Abr. 415. 2 Co. 70, 76, 78. 1 Lev. 144. 1 Sid. 285. 2 Keb. 29. 

3. If one be created Baron, Viſcount, &c. by Patent, and after, 
in the ſame Patent, the ſame Honour is granted to another in Re- 
mainder ; yet this operates as a new Grant, and not as a Remainder, 
for the King had no Reverſion of that Honour in him, though he 
had ſtill the ſame Power of appointing one in Succeſſion to take it, 
as he had of Granting it to the firſt, Show. P. C. 5, 11. 

4. But what ſeems moſt proper to be inquired into under this Head, 
is the Reaſon and Practice of limiting Remainders in Perſonal Goods, 
or Chattels, for they in gheir own Natyte ſecm incapable of ſuch a 
Limitation, becauſe being Things tranſitory, and by many Accidents 


ſubject to be loft, deſtroyed, or otherwiſe impaired; and alſo the 


Exigences of 'Trade and Commerce requiring a frequent Circula- 
tion thereof, it would put a Stop to all 'Trading, and occaſion perpe- 
tual Suits and Quarrels, if ſuch Limitations were generally tolerated 
and allowed ; but yet in Laſt Wills and Teſtaments ſuch Limitations 
over of Perſonal Goods or Chattels have ſometimes prevailed, eſpe- 
cially where the firſt Deviſce had only the Uſe or Occupation thereof 
deviſed to him; for then they held the Property to continue in the 
Executors of the Teſtator, and that the firſt Deviſee had no Power to 
alter or take it from them; yet in either Caſe, if the firſt Deviſce 
did actually give, grant or ſell ſuch Perſonal Goods or Chattels, the 
Judges would very rarely allow of Actions to be brought by thoſe in 
Remainder, for Recovery thereof; hence it came to paſs, that it was 
a long While ere the Judges of the Common Law could be pre- 
vailed on to have any Regard for a Deviſe over, even of a Chattel 
Real, or a Term for Years after an Eſtate for Life limited thereon ; 
becauſe the Eſtate for Life being in the Eye of the Law of greater 
Regard and Conſideration than an Eſtate for Years, they thought he, 
who had it deviſed to him for Life, had therein included all that 
the Deviſor had a Power to diſpoſe of; and though they have now 
57 that Point upon the Ancient Common Law, by eſtabliſhing 
uch Remainders, and have thereby brought that Branch out of the 
Chancery (where they frequently helped the Remainder-man by al- 
lowing of Bills to compel the firſt Deviſec to give Security); yet it 
4 | Was 
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was at firſt introduced into the Commen Law, under the new Name 
of Executory Deviſe, and took all the SanRion it has ſince received 


from thence, and not as a Remainder, (for which sid. Title De- 


viſe); but as to Perſonal Goods and Chattels, the Common Law 
has provided no ſufficient Remedy for the Deviſee in Remainder of 
them, either during the Life of the firſt Deviſee, or after his Death; 
therefore the Chancery ſeems to have taken that Branch to them- 
ſelves in Lieu of the other which they loſt, and to allow of the ſame 


Remedy for ſuch Deviſee in Remainder of Perſonal Goods and 


Chattels, as they before did to the Deviſee in Remainder of Chat- 
tels Real, or Terms for Years. Dyer 7. Cro. Car. 347. Plot. 
521. a. Godolph. 356. Swinb. 137. 

- 5. Therefore where a Man deviſed 6001. a- piece to two Daugh- 
ters, and the Reſidue of his Perſonal Eſtate to his Son, and if ei- 
ther of his Children died during their Minority, the Survivors to 
be Heirs to the Deceaſed by equal Portions ; the Son died, and one 
Siſter brought a Bill againſt the Executors and the other Siſter, to 
have her own 600 J. and the Half of the Brother's Perſonal Eſtate, 
and had a Decree accordingly, but was forced to give Security to 
pay back her own 600 J. in caſe ſhe died during her Minority; 


though it was ſaid, if ſhe died during Minority, leaving Iſſue, it 


would be a hard Caſe. 1 Chan. Ca. 199. 

6. A Deviſe was made of the Uſe of Goods, Plate and Houſhold- 

ſtuff, to one for eleven Years, and after to another, and held a good 
Deviſe ; and a Decree to deliver them accordingly after the eleven 
Years. Between Folly and Wills, 2 Chan. Rep. 137. 
7. So upon a Deviſe of certain Books, Jewels and Rarities to one 
for Life, and after of the Things themſelves to another; he in the 
Remainder brought a Bill in the Life-time of the firſt Deviſee to 
have Security for their forthcoming after the Death of the firſt 
Deviſee; and the Court being aſſiſted by two Judges held the Re- 
mainder good, but ordered them to move for the Security another 
Time. Between Pachell and Leman, 2 Chan. rye 151% 

8. A Farmer deviſed his Stock (which conſiſted of Corn, Hay, 
Cattle, c.) to his Wife for Life, and after her Death to the Plain- 


tiff; it was objected, that no Remainder can be limited over of ſuch 


Chattels as theſe, becauſe the Uſe of them is to ſpend and conſume 
them; but the Maſter of the Rolls ſaid, the Deviſe over was good; 
but ſaid, if any of the Cattle were worn out in uſing, the Defendant 
was not to be anſwerable for them ; and if any were ſold as uſeleſs, 
the Defendant was only to anſwer the Value of them at the Time of 
the Sale; and an Account was decreed to be taken accordingly 
Mich. 1702. betweeh Hale and Burrodale. s 


4 


1 


9. The Diſtinction which has been taken between the Deviſe of a 
Perſonal Thing to one for Life, Remainder to another, and the Uſe 
thereof to one for Life, with a Remainder over, ſeems now ex- 
ploded in Conformity to the Civil Law ; and likewiſe as the Teſta- 
tor's Intention appears the ſame in both Caſes. - 37 H. 6. 1 Brok. 
254. (57) Title Depiſe, 13 Cob. 5, 16. Owen, 33. 2 Vern. 245. 
10. Therefore if a Man deviſes Houſhold- Goods to his Wite for 


Life, and afterwards to his Son, this is a good Deviſe over, and the 


ſame as if the De viſe had been only of the Uſe of the Goods to the 
Wife for Life. Mich. 1696. between Hide and Parrot, 2 Yern. 331. 
decreed, Between Gibbs and rr S. D. Hill. 171%, —_— 
1 : | 2 2 2 11. But 
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Remainder. 
11. But if Money, Goods, or other Perſanal Chattels, arg deviſed 
to one and the Heirs of his Body, or to one, and if he dies without 
Heirs of his Body, the Remainder ; this Remainder is totally void, 
and the Courts of Equity will not allow of a Bill by the Remainder- 
man to compel Security, Oc. or to have the Money, Gc. after the 
Death of the firſt Deviſee; but it ſhall go to his Executors or Ad- 
miniſtrators; for the firſt Deviſe gives the abſolute Property of a 
Perſonal Eſtate, as a like Deviſe of a real Eſtate before the Statute 
de donis gave a Fee, upon which no Limitation could be made fur- 
ther; and as the Heirs are the Repreſentatives to take a real Eſtate, 
ſo are the Executors to a perſonal Eſtate; and this is not within 
the Statute de donis, but remains as at Common Law. 2 FYert, 349. 
2 Chan. Ca. 94. 2 Chan. Rep. 66, 153. 1 Chan. Rep. 122, 260. 
1 Vern. 329. 1 Salk. 156. 2 Fern. Goo. 1 rlt | | 

12. And yet where a Deviſe was of Money and Goods to one for 
Life, and if the Deviſee died without Iſſue, then to go over to an- 
other, this was held a good Deviſe over; for the firſt Limitation be- 
ing expreſly for Life, the Words after could not inlarge it by Im- 
plication, as they could a Real Eſtate, and then it falls within the 
common Rule of other Caſes, where the Limitation is held good, 
the Contigency being to happen within the Compaſs of a Life or 
Lives in eſſe. 1 Chan. Rep. 411. but for this id. of executory De- 
viſes of Terms for Years, Title Devoiſes. We 
13. So where 4. deviſed in the Words following, ig. And the Ref 
and Reſidue of my Eſtate unbequeathed ſhall be put forth to Intereſt 
by my Executors, and the one Half of the Intereſt ſhall be paid tomy 
Sifter A. C. during her Life, and the other Half of the Intereſt unto 
her Daughter A. S. and ſhe to have one Half of my Houſhold Goods, 
and after her Mother's Deceaſe to have all the Intereſt during her 
Lite; and my Will is, that if the ſaid J. S. die without Iſſue of ber 
Body, the Principal of the Reſidue ſhall be divided equally betweers 
M. and F. and ſuch Children as are or ſhall he born of their Bodies 
then living; and it was held, that the Remainder to M. and F. was 
good. Paſch. 1688. between Smith and Clewer, 2 Vern. 38, 59. 
14. A Term for goo Years was aſſigned to Truſtees, in Truſt to 
permit the Husband and Wife, and the Survivor of them, to receive 
the Profits for ſo many Years of the Term, as, they or the Survivor 
of them, ſhould happen to live; and after their Deaths to the Uſe 
of the Heirs of the Body of the Wife, by the Husband to be begotten; 
and it was held, that the Heir of the Body took by Purchaſe, and 
that it did not veſt abſolutely in the Mother, who ſurvived, ſa as to 
go to her Adminiſtrator. Mich. 1690. between Peacock and Spooner, 
2 Vern. 43, 195. decreed, and affirmed in the Houſe of Lords. | 

15. But afterwards a Decree at the Rolls, grounded upon the 
Caſe of Peacock and Spooner, was reverſed, and decrecd the Li- 
mitation to the Heir Male void; and that the:Whole veſted in the 
Father by the Limitation to him for Life, Remainder to the Heirs 
of his Body. Hill. 1710. between Webb and Webb, 2 Fern. 668. 

16. 4. being poſleſled of an Annuity of 14 J. per Aun. for ninety- 
nine Years, out of the Exchequer, on his Marriage covenants with 
Z. and C. to pay this 14 J. per Anm. to his Wife for her ſeparate Uſe, 
and after the Death of either of them, then to the Survivor for Life; 
and. after the Death of both, then to the Child or Children to be be- 
gotten between them; and in Default of ſuch Child or Childeed, 
i 1 2 U en 
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then to his own Executors and Adminiſtrators for the Reſidue of 
the Term; A. and his Wife had Iſſue only one Son, who lived to the 
Age of five Years, and then died; and after the Death of 4. and his 
Wife, the Plaintiff took out Adminiſtratj 
his Bill againſkthoExgcutors of 4. for. this Aynuity ; and it was in- 
ſiſted upon, that the Etmitation to the Executors and Adminiſtrators 
of 4. was void, being after a Limitation to the Child and Children; 
which was the ſame as if it had been limited to the Iſſue; and a 
Settlement of a Term on Truſtees, in Truſt to permit the Father 
to receive the Profits for ſo mggy:Yygans of the Term as he ſhould 
live, and after to permit the Mother-te receive the Profits for ſo 
many Years of the 'Term as ſhe ſhould live, and then in Truſt to 
permit their Child or Children, or Iſſue, to receive the Profits for 
the Reſidue of the Term, will bear no Limitation over in Default 
of Iflyue or Children, in Caſe there be any one in Being, no more 
than ſuch a Limitation of the Term it ſelf would be good; for 
this would be to introduce and revive all the Inconveniegeics of a 
Perpetuity, which have been fo long fince exploded, and the Truſt 
of a 'Term muſt be limited in the fame Manner, as the Term it 
ſelf will bear a Limitation, But my Lord Chancellor ſaid, this be- 
ing by Way of Covenant, no more paſled out of him than to ſerve 
the Uſes expreffed; and it was not a Diſpoſition of the Annuity it 
ſelf, but only a Covenant to pay the 14 J. per Ann. in ſuch Man- 
ner; and ſince it was never deveſted out of J. he would not, on 
this Bill, on any Pretenee of Equity, tear it out af him or Rs Exe- 
cutors, and ſo difmiſgd the Hill, thongh he did pot ft all: diſpute 
the Caſe, if it had becn of a Term, or the 'Truſt of a Term, ſettled 
in ſuch Manner, that the Remainder would not have been good; 
but here there was only a Covenant to pay the 141. and not the 
Annuity itfelf, which was thought, at the Bar, to be an over nice 
Diſtinction. Trin. 1715. between Baſſe and Grey. AM. 
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CAP. XIIX 
on Vent. 


(A) In what Caſes there may be Remedp fo2 Rent in 
Equity, when none at Law. 

(3) Jn what Caſes the Leſſee may be relieved againſt 
the Payment of Rent in Equity. Wok? 
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(A) In what Caſes there map be Remedy foꝛ 
Rent in Equity, when none at Law. 


1. WF a Rent be deviſed by Will in Writing, a Court of Equity 
may compel the Tenant of the Land to give Seiſin, becauſe - 


by Intendment the 'Tenant of the Land was Tnops Confilii at 
the Time of the Deviſe. Moor 805. Lat. 147. 

2. So if a Man grants a Rent-ſeck, Equity will decrce Seiſin to 
be given, and the Rent to be paid to the Grantee. 1 Rol. Abr. 
378. 1 Chan. Ca. 147. 

3. A Bill was exhibited for the Payment of 3 J. for a Rent of 5 J. 
per Ann. Arrear, for twelve Years, ſuggeſting that the Deed by which 
it was created was loſt; and there being Proof that it was conſtantly 
paid before the twelve laſt Years, the Maſter of the Rolls decreed 


that the Arrears and growing Rent ſhould be paid, becauſe it did not 


appear what Kind of Rent it was, and ſo no Remedy at Law. Hill. 
20 & 21 Car. 2. between Collet and Jaques, 1 Chan. Ca. 120. 

4. So where a Bill was brought, ſuggeſting, that the Plaintiff did 
not know the Nature of the Rent, nor the Boundaries of the Land, fo 
as to be able to declare with Exactneſs; and the Court ſaid, that it 
ought to be decrced ; but at the Importunity of the Defendant direct- 
ed a Trial, whether there was any ſuch Grant, or not. 1 Fern. 359. 

5. A Rent of 1. 14 J. was granted by King H. 6. to Eaton Col- 
lege, iſſuing out of certain Lands; the Bill ſuggeſted, that the Col- 
lege did nor know where the Lands lay, ſo as to enable them to 
diſtrain, and therefore pray that the Executor of the Tertenant may 
be anſwerable for the Arrears; which the Maſter of the Rolls thought 


_ reaſonable, in Reſpect that the Perſonal Eſtate was increaſed there- 


by; and decrecd it accordingly. 1 Chan. Ca. 1117 . 
©: | 6. 80 
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6. So where the Plaintiff by his Bill ſuggeſted, that he having the 
Grant of a Rent-charge iſſuing out of certain Lands, the Defendant, 
to hinder him from a Diſtreſs, converted the Premiſſes into Tillage; 
and my Lord Chancellor directed to have it tried, whether there 
was any Fraud uſed to prevent the Plaintiff from diſtraining, and de- 
_ clared, that if there was, he would grant Relief. 1 Chan. Ca. 144. 


7. A. ſeiſed of an Eſtate, deviſed it to B. and thereout deviſed 


100 J. per Ann. to his Father, payable half-yearly, and in Default 
of Payment, to enter and diltrain, and the Diſtreſs to detain until 
the Arrears paid; the Father dying, his Widow and Executrix 
brought her Bill for Satisfaction of the Arrears; and the Maſter of 
the Rolls decreed the Arrears with Coſts and Charges, and ſhe to 
enter and enjoy until ſatisfied. Mich. 1700. between Fofter and Foſter, 
2 Vern. 386. but vid. 2 Vern. 382, where on a like Bill my Lord 
Keeper refuſed to relieve the Plaintiff; the Party having provided a 
Remedy by Diſtreſs, muſt be ſatisfied with it, unleſs, ſome particu- 
lar Fraud is proved, as letting the Land lie freſh, or depaſturing it 
in the Night-time, to prevent a Diſtreſs ; and 1 Chan. Ca. 185. that 
Equity will not grant a Remedy for Rent, when there is one at 
Law, nor change the Nature of the Rent, ſo as to make the Perſon 
liable, unleſs there was Fraud, (5c. in preventing a Diſtreſs. 


(B) In What Caſes.the Leſſee may be. relieved 
againſt the Payment of Rent in Equity, 


1. THE Plaintiff was Tenant to the Lady M. of a Houſe in 
London at a certain Rent; he left the Houſe and went to 
Oxon to King Charles I. and then ſent his Servant with the Key of 
the Houſe to the Lady, and defired her to re-enter and accept the 
Surrender; ſhe ſaid ſhe would adviſe with the Defendant, her Son 
in Law, (who then ſat in the Houſe of Commons, and was on the 
Side of the Parliament;) afterwards ſhe refuſed to accept of a Sur- 
render; the Houſe was made an Hoſpital. by the Parliament for 
maimed Soldiers; the Defendant, as Executor to the Lady, brought 
Debt at Law againſt the Plaintiff for Rent incurred whilſt the 
Houſe was ſo uſed ; and on a Bill to be relieved againſt the Action, 
my Lord Chancellor took Time to adviſe ; but declarcd, that if he 
could, he would relieve the Plaintiff, Paſch. 19 Car. 2. between 
Harriſon and Lord North, 1 Chan. Ca. 83. 
2. A Leflee for Years under a certain Rent, and Covenants to re- 
pair, makes 100 Under-leaſes ; the Premiſſes not being repaired, nor 
the Rent paid, a Re-entry is made, and the original Leaſe avoided 
Six of the Under-Leflces having brought a Bill againſt the Head 
Landlord and firſt Leſſee & al; the Court held, that there could be 
no Decree to apportion the Head Landlord's Rents, nor any Relicf 
for the Plaintiff, but on their Payment of the whole Rent in ar- 
rear, and Repairing all the Premiſſes; but having ſo donc, they 
might compel the reſt of the Under-tenants to contribute. 2 Fern. 
OO. Wa ee wal A 
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Tithes. 


(A) Tithes, ot what Things due, and by whom to be paid. 
(B) Ok a Modus. 


) Tithes, of what Things due, and by whom 
to be paid. 


I, Hough Beaſts of the Plough are exempt from paying 
Tithes, becauſe by the Labour of ſuch Cattle Tithes 
of another Kind ariſe; yet if Oxen are turned to Graſs, 
and fatted for Sale, they ſhall from ſuch Time pay 


"Tithe for the Herbage they eat, being no Way beneficial to the Par- 


ſon in any other Tithes. Between Edmond and Sandys, Shot, 


P. C. 192. 

2, A Bill was exhibited to be relieved for Tithe Oar in B. a 
Townſhip within the Rectory of C. and the Court held, that Tithe 
Oar was not due of common Right, but by particular Cuſtom only, 
and therefore directed a Trial to be had at Law, whether there 
was any, and what Cuſtom, within the ſaid Townſhip for the Pay- 
ment of Tithe Oar, with Dirc&ion to the Judge to indorſe the 
Poſtea, how the Cuſtom was found upon the Trial. Paſth. 1688. 
between Niccol and Wiſeman, 2 Vern. 46. 4 

3. It was decrecd in the Houſe of Peers, on Appeal from the Court 
of Exchequer, that the Tithes of a Mill are perſonal Tithes, againſt 
ſeveral ſeeming Authorities or Doubts in the Books; and that in 
Conſcquence of their being perſonal Tithes, not the tenth Toll or 
tenth Diſh of the Cornground belongs to the- Parſon, but the tenth 
Part of the clear Profits, after the Charges of erecting the Mill, and 
the other Charges of Servants, Horſes and other Expences deducted. 
Between Newt and Chamberlain, 1706. | 

4. If a Man hath a Nurſery of Trees, and he ſells them, and pulls 
them up himſelf, he ſhall pay the Tithe ; but if he ſells them par- 
ticularly to another, the Vendee fhall pay the Tithes, as in Caſe of 
Tithe of Corn, if ſold ſtanding, the Vendee ſhall pay the Tithes; * 


3 


Tithes. 


if fold after Severance, the Vendor muſt. Mich. 16 Car: 2. between 
Grant and Hedding, Hard. 380, 381. | | 

5- Tithes for the Agiſtment of Cattle are payable by the Owner 
of the Cattle, for the Cattle take the Profits and Herbage of the Soil; 
ſo in Caſe of Commoners. Hard. 184. per Curiam ; and the Chief 
Baron ſaid, the Owner of the Soil might pay them; but clearly, 
the Agiſtor is compellable to pay them. 


(B) Of A Modus. 


1. A Bill was exhibited to examine Witneſſes i perpetuam rei 
Memoriam, to prove a Modus Decimandi; the Defendant 
demurred, for that the Bill was to eſtabliſh a Cuſtom againſt the 
Church, and in Prejudice of Tithes that are due Communi Jure; 
and ſeveral Precedents were cited, where Bills to have a 725 

(a) decreed, were, upon Demurrer, diſiniſſed; but this Bill being (4) I: was 
only to preſerve 'Teſtimony, the Lord Keeper thought it reaſonable formerly 


the Defendant ſhould anſwer, and over-ruled the Demurrer. Trin: e 
er a 


1683. between Somerſet and Fotherby, 1 Vern: 185. Bill is E. 
lie to eftabliſh a Modus, or cuſtomary Manner of paying Tithes, eſpecially if the Cuſtom nr Bp 
found good at Law; and ſometimes on a Demurrer to ſuch Bills, they -have been diſmiſſed ; bur the 
conſtant Practice now is, to retain ſuch Bills, and to decree on the Pleadings, or to direct a particu- 
lar Point to be tried at Law, concerning the Reality of ſach a Cuſtom, or the Legality of it. 1 Chan. 


Rep. 27. 1 Chan. Ca. 187. 


2. A Bill was brought to eſtabliſh a Modus, or cuſtomary Manner 


of Payment of Tithes, which was thus, that every Perſon not ina 


biting or reſiding within the Pariſh, having Lands, Meadow or Pa- 
ſture Grounds, have uſed to pay for every Acre, Time out of Mind, 
on Good Friday, 4 d. per Acre, and ſo in Proportion for a greater or 
leſſer Quantity than an Acre, to the Parſon, 'in Lieu of Tithes of 
thoſe Lands; but when the Owner lived or inhabited within the 
Pariſh, then to pay Tithes in Kind of thoſe Lands; and the only 


4 


Queſtion was, whether this was a good Modus, or not. 


oy 


.* 


It was inſiſted upon for the Parſon, that it was not a good Modus, 
for the Uncertainty of it; and for that was cited and relied on a 
Caſe in 1 Lev. 116. and the ſame Caſe 1 Keb. 602. where it is called 
a Leaping or a Dancing Modus, and there held not to be good for 
that Reaſon, for he may live in the Pariſh To-day, and remove out 
of it To-morrow ; and how can the Rector, in a Caſe of ſuch Un- 
certainty, know how to make his Demands, when it is in the Power 
of the Pariſhioner to defraud him thereof, by going out, or coming 
into the Pariſh at his Pleaſure; and it is the Property of a Modus, 
that the Parſon may as well know how to demand it, as the Tenant 
to pay it; but here it is wholly in the Power of the Tenant to make 
it either a Modus; or payable in Kind, juſt as he pleaſes ; and if Two 
ſhould agree thus; you ſhall live in my Houſe within the Pariſh, and 
I in yours out of the Pariſh, this will alter the Tithes for the Time; 
or if there ſhould be two joint Leſſees, and one ſhould live in the 
Pariſh, and the other out of the Pariſh, what is to be done in this 
That Tirhes are of the Revenue of the Church, and any Thing 
done in Derogation thereof is to be taken ſtrictly. 7 pn 

Ine denn ; 
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That this Modus is to ariſe by the Act of the Party, and no Mo- 
dus can ariſe by the Act of the Party, but what is for the Benefit of 
the Parſon; but here it is to ariſe by the Act of the Party, and yet 
is to the Prejudice of the Parſon; for the Difference between Tithes 
in K ind and this Modus are 10 d. per Ann. 1 Rol. Abr. 649. 

This Modus tends to depopulate the Pariſh, ſo as there may be 
none to preach to; and all Cuſtoms founded in Fraud, are to be 
diſallowcd, as 1 Leon. go. Cro. Elis. 446. 

But on the other Side it was argued, that this was a good Modus, 
that as on the one Hand the Parſon is not to be defrauded of his 
Dues, ſo on the other Hand a Modus is not to be overturn'd on flight 
Grounds; that if they ſhould, Purchaſers might be affected, who 
come in under a Perſuaſion, that ſuch Modus are all they are to 
pay; that it is not neceſſary to ſhew upon what particular Reaſon 
every Modus began, if it may be ſuppoſcd to have a reaſonable Be- 
ginning; that this might begin when there were more Lands in the 
Pariſh than the Inhabitants could manure, and yet the Owners of 
thoſe Lands who lived elſewhere ſhould be obliged to pay 4 4. an 
Acre for them, though it is not neceſſary to ſhew the Reaſons on 
which they began. | 

That all Modus may be ſaid to be an Invention to cheat the Par- 
ſon ; and ſo in ſome Books they are called, as they arc leſs than 
Tithes in Kind. | 55 

That as to its being a Leaping or Dancing Modus ; fo was that 
of the Ciftertians and other Religious Orders, who paid Tithes of 
Lands quamadin in propriis Manibus excoluntur ; ſo Tithes are pay- 
able of Hay whilſt it continues Meadow; but if broken up, the 
Tithes thereof ceaſe, till laid down again; and by Godb. 194. it ap- 
pears there to be in tho Power of the Occupier to chuſe, whether to 
pay his Tithes to the Parſon or Vicar, and yet held good. 

That this is not ſuch a new Caſe as the other Side would have it 
imagined ; for Cro. Eliz. 136. is a Caſe to this Purpoſe, tho' per- 
haps it might not occur at the Time the Caſe in 1 Lev. 1 Keb. came 
in Queſtion; and that jt is not fo eaſy a Matter to remove out of a 
Pariſh at Pleaſure; nor is it to be ſuppoſed any one would do it meerly 
to cheat the Parſon; and it was ſaid in general, that this Modus was 
as certain and permanent as moſt Modu, or even as Tithes in Kind, 
which depend on the Choice of the Owner, whether he will plough 
his Land for Corn, or mow it for Hay; and here it is ſo far certain, 
that the Parſon is, every Year ſecure of having either Tithes in Kind, 
or 4d. per Acre; and if there is any Fraud proved, the Parſon will, 
notwithſtanding, recover Tithes in Kind, as 1 Leon. 99. and the 
Caſe aforc cited in 1 Leg. and 1 Keb. was exploded, and denied to 
be Law; and the following Caſes in the Exchequer were quoted as 
Authorities in Point. Afply and Pattiſon, Trin. 12 Car. 1. Aſhford 
and Newcomen, Trin. 2. Car. 2. Plaxton and Lane fton, Mich. 2 M. 

M. Reynolds and Appland about two Years ago, and alſo Moor 
909. Hob. Coe per and Andrews, and 2 Brown Ent. 595, 6. 
The Court held ita good Modus, and ſaid, that all Modus's were 
at firſt upon an Agreement between the Parſon, Patron and Ordinary, 
by ſome Deed or Inſtrument in Writing, in the Nature of a Contract 
or Agreement; which, tho' now loſt, yet being. run out into a Pre- 
ſcription continues good; that here is no Uncertainty in the Modus, 
for the Parſon is always ſure to have the 4 d. per Acre, or 
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Tithes in Kind ; nor is there any Burden on the Reſt of the Pariſhio- 


ners, by one or two going out of the Pariſh; and a Leaping ot 


Dancing Modus is where the Modus itſelf varies, and is ſometimes 
more and ſometimes leſs, which is not the preſent Caſe; and decreed 
accordingly by the Lord Chancellor, aſſiſted by Mr. Juſtice Reynolds 
and Juſtice Forteſcue; my Lord Chancellor ſaid, the Caſe in Keble 
might perhaps be the Occaſion of this Suit. Trin. 1730. Chapman 
verſus Biſhop of Lincoln. 


Trade and Merchandize. 


(A) Of Pꝛincipals and Factozs, 
(B) Of Partners in Trade. 1 | 
(C) Of Policies of Jnſurance, and Bottomry-Bonds, 


(D) Of Part-Owners, Maſters, and Freighters of 


(E) Of Cuſtoms amongſt Merchants relating to Ac- 


counts, and Notes given by them foz Money, 


(A) Of Paincipals and Factozs. 


1. W F a Factor ſave the Cuſtoms of Goods due to a Foreign 
Prince, and ſuch Saving; by the Laws of that Country, is 
Felony in the Factor, and a Forfeiture of all the Freight, 
the Factor ſhall have the Benefit of the Cuſtoms ſaved, and 

not the Imployer, for he runs the Hazard wholly, and has the Poſ- 

ſeſſion, which is a Right againſt all, except him that hath the very 

Right. Trim. 15 Car. 2. between Smith and Oxenden, 1 Chan. Ca. 

25, Two Merchants having certified, that the Benefit of the Non- 

payment of the Cuſtoms belonged to the Factor; and Two others, 


that it belonged to the Imployer. 1 Chan. Ca, 76. S. P. 
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4, But if the Duties or Cuſtoms are due to our King, and the 
Factor ſaves them, and a Bill is brought by the Merchant againft 
him, he ſhall be obliged to diſcover them; for this Cuſtom being 
founded in Fraud, is void. Mach. 15 Car. 2. between Horr and | 
Vandal, 1 Chan. 30. ; A 

3. If 4. imploys B. as his Factor to ſell Cloth, and B. ſells the 
Cloth on Credit, and before the Money is paid, B. dies indebted by 
Specialty more than his Aſſets will pay; this Money ſhall be paid to 
A. and not to the Adminiſtrator of B. as Part of his Aſſets, but there- 
out muſt be deducted what was due to B. for Commiſſion; for a 
Factor is in Nature only of a Truſtee for his Principal. Hill. 1708. 
between Burdet and Millet, 2 Vern. 638. | 

4. The Plaintiff being a Factor in Blackwel- Hall, advanced Mo- 
ney for his Principal, relying, as was ſurmiſed, on the Credit of 
Cloths reſting in his Hands, to re- imburſe himſelf; the Clothier died, 
his Adminiſtrator ſued at Law for the Cloth; and the Factor prayed, 
that he might be allowed, on Account, the Monies he advanced, but 
was diſmiſſed; for if there are Debts of a higher Nature, it would 
be a Devaſtavit in the Adminiſtrator, to pay or diſcount the Plain- 
tift's Debt. Mich. 1689. between Chapman and Derby, 2 Vern. 117. 
Vid. 1 Vern. 428. 


(B) Of Partners in Trade, 4 


I, I: two Perſons ingage in a joint Undertaking in the Way of 
Trade, or enter into Copartnerſhip, it is not neceſlary to pro- 
vide againſt Survivorſhip. 1 Fern. 217. 

2, The Plaintiff's Husband (to whom ſhe is Adminiſtratrix) and 
the Defendant were Copartners for many Years in the Trade of a 
Druggiſt; the Plaintift brought her Bill for a Diſcovery of the Eſtate, 
and her Proportion and Dividend thercof, cc. the Defendant an- 
ſwered; and it appearing that many Debts owing to the joint Trade 
ſtood out, it was moved, on Behalf of the Plaintiff, that an able At- 
torney might be appointed to ſue for and recover thoſe Debts, it be- 
ing alledged in the Bill, that the Defendant carrying on a diſtinct 
'Trade for himſelf with the Perſons that were Debtors to the joint 
Trade, to oblige them, he forbore to call in their Debts; and it was 
ordered accordingly, unleſs the Defendant, within a Week, would 
give Security to the Plaintiff to anſwer her Moiety of the Debts that 
were ſtanding out. Hill. 1682. between Eftwick and Conningsby, 
8 Vern. 118, F | 

3. A. and B. were Partners, as Woollen-Drapers, A. received Mo- 
ney in the Shop of J. S. and gave a Note for it, ſigned by himſelf 
and Partner, 4. and B. being both dead, and 4. not leaving ſuffi- 
cient Aſſets, it was held on a Bill brought by J. S. againſt the Exc- 
cutors of both the Partners, that this Note being given by one of the 
Partners it ſhould bind both; and that tho' at Law it binds only the 
Execator of the ſurviving Partner, yet in Equity the Creditor may 
follow the Eſtate of the other, though no Proof was made that this 
Money was brought into the Stock, or uſed in Trade. Trin. 1693. 
between Lane and Williams, 2 Vern. 277, 392. 

4. A. B. and C. were Partners together in the Trade of a Dry 
Salter, C. imbezils and waſtes the Joint-Stock, contracts private 

4 | Debts 
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in Partnerſhip ; A. and B. brought a Bill for an Account, and to have 
the Goods ſold to the beſt Advantage; and inſiſted, that out of the 
Produce of the Goods the Debts owing to the Joint Trade ought to 
be paid in the firſt place, and that out of C,'s Share Satisfaction 
oughtto be made for what C. had waſted or imbeziled, and that the 
Aſſignoes could be in no better Caſe than the Bankrupt himſelf, 
and were intitled only to what his third Part would amount unto 
clear, atter Debts paid, and Deductions for his Imbezilments ; and 
the Court ſeemed to be of that Opinion, but ſent it to a Maſter to 
take the Account and ſtate the Caſe, | Triu. 1693. between Richard- 


ſon and (Zoodwin 293 vid. Title Bankrupt.. 


(O) Ok Policies of Jnſurance and Bottomry- 
OE. nn Torr 


1. Wi: a Policy of Inſurance is againſt Reſtraint of Princes, 
that extends not where the inſured ſhall navigate againſt 
the Law of Countries, or where there ſhall be a Seiſure for not paying 

Cuſtom or the like. 2 Yer. 176. per Hutchins Lord Commiſſioner. 
2. The Defendant had lent 300 J. on a Bottomry-Bond, and after- 
wards inſured 450 J. on that Ship with the Plaintiff, for ſix uiueas 
per Cent. Premium, as intereſted for Money lent, Gc. the Ship out- 
lived the Time at which the Money was payable, and afterwards 
was loſt in the Eaft-Indies; the Defendant recovered the Money on 
the Bottomry-Bond, and afterwards ſued the Inſurers upon their Po- 
licy, who brought their Bill to be relieved, for that the Money in- 
ſured by the Policy, 'was the Money lent upon the Bottomry, and 
that the Defendant was no otherwiſe intereſted in the Ship; and that 
the Money being paid, no Uſe ought to be made of the Policy; and 
the Court decreed the Policy to be delivered up. Triu. 1692. be- 
tween * Goddart and Garret. 


2 Vern. 269. 
. Co Where 
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that a Perſon having no Intereſt but his Bottomry-Bond cannot inſure; and that .a Perſon who 
has no Intereſt in the Ship or Cargo cannot inſure ; tho' the Policy was intereſted, or not, but Inſu— 
rances are for the Benefit of Traders and Merchants only; not that others unconcerned ſhould make 


unreaſonable Gain, Bur Q. 


3. But where the Defendant lent the Plaintiff 250 I. on a Bottom- 
ry-Bond, and afterwards inſured on the ſame Ship, but the Inſurance 
was larger as to the Voyage, there being Liberty to go to other Ports 
and Places than what were contained in the Condition of the Bot- 
tomry-Bond ; the Ship being loſt, the Defendant recovered the Mo- 
ney on the Policy of Inſurance, and alſo put the Bottomry-Bond in 
Suit ; the Ship, though loſt, having deviated from the Voyage men- 
tioned in the Bond; the Plaintiff brought his Bill pretending the De- 
fendant ought not to have a double Satisfaction, to recover both on 
the Inſurance and alſo on the Bond, he having inſured only in Re- 
ſpect of the Money he had lent on the Bottomry, and had no other 
Intereſt in the Ship or Cargo, and therefore the Plaintiff would have 
had the Benefit of the Inſurance, paying the Premium; but the Copit 
held, that the Defendant having paid the Premium was intitled to 
the Benefit of the Policy, and run the Riſque, whether the Ship was 
loſt, or not; and the Inſurers might as well pretend to have Aidof 


the Bottomry-Bond, and to diſcount the Money recovered thercon, 9s 
the 


IE 
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the Plaintiff to have the Money recovered on the Policy to eaſe the 
Bottomry-Bond. Mich. 1716. between Harman and Vanhatton, 
2 Vern. 717. | 

4. On a Policy of Inſurance on Goods by Agreement, valued at 
6001. and the Inſured not to be obliged to prove any Intereſt ; the 
Lord Chancellor ordered the Defendant to diſcover what Goods he 

ut on board; for although the Defendant offercd to renounce all In- 
tereſt to the Inſurers, yet he referred it to a Maſter, to examine the 
Value of the Goods ſaved, and to deduct it out of the Value or Sum 
of 6001. at which the Goods were valued by the Agreement. Mich. 
1716, between Le Pypre and Parr, 2 Fern. 716. 

5. The Plaintiff entered into a Penal Bond of Bottomry, to pay 
40 J. per Month, for 501. the Ship was to go from Holland to the 
Spaniſh Iſlands, and fo to return for England; but it ſhe periſhed, the 
Defendant was to loſe his 50 J. ſhe went accordingly to the Spaniſh 
Iſlands, took in Moors at Africk, and upon that Occaſion went to 
Barbadoes, and then periſhed at Sea; the Plaintiff being ſued on the 
Bond and Penalty ſought Relief, pretending that the Deviation was 
on Neceſſity; but his Bill was diſmiſled, ſaving as to the Penalty; 
2 Chan. Ca. 130. vid. 2 Salk. 444. | 

6. But where J. S. entered into a Bottomry-Bond, whereby he 
bound himſelf, in Conſideration of 400 J. as well to perform the 
Voyage within ſix Months, as at the {ix Months End to pay the 4007. 
and 4ol. Premium, in Caſe the Veſſel arrived ſafe, and was not loſt 
in the Voyage; and it fell out, that J. S. never went the Voyage, 
whereby his Bond became forfeited ; and he preferred a Bill to be 
relieved ; and in Regard the Ship lay all along in the Port of Lon- 
don, and ſo the Defendant run no Hazard of loſing his Principal, the 
Lord Keeper thought fit to decrce, that the Defendant ſhould loſe 
the Premium of 4o /, and be contented with his ordinary Intereſt. 
Mich. 1684. between Deguilder and Depeiſter, 1 Vern. 263. 

7. A Part-Owner of a Ship borrowed Money of the Plaintiff upon 
a Bottomry-Bond, payable on the Return of the Ship from the Voyage 
ſhe was then going in the Service of the Eaſt- India Company, and 
the Enſt-India Company broke up the Ship in the Tzdies; and the 
Owners brought their Action againſt the Company, and recovered 
Damages, but they did not amount to-a full Satisfaction; and the 


Obligee brought his Bill to have his proportionable Satisfaction out 


of the Money recovered, but his Bill was diſmiſſed, and he left to 
recover as well as he could at Law; for a Court of Equity will ne- 
ver aſſiſt a Bottomry-Bond which carries an unreaſonable Intereſt. 
Mich. 1701. between Dandy and Turner. 


(D) Of Part-owners, Maſters and Freighters 


of Ships. 


8. IF there are three Part-owners of a Ship, and one of them refu- 
I Qſes to fit out the Ship, and the others do it without his Conſent, 
and this Ship is loſt in the Voyage ; yet he who refuſed to join ſhall 
bear his Proportion of the Lofs, for he would have been intitled to 
a Share of the Profits, if there had been any ; but in Caſe the other 
two Part-owners had applied to the Court of 4dmiralty (as regularly 


they ought to have done) that Court would have made an gr 
. N | that 
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that upon one Part- owner's Refuſing to navigate the Ship, the other 


Two ſhould have Liberty to do it alone, and ſhould not have been 
accountable to the Part- owner that refuſed to join for any Part of 


the Profits; and then, in Caſe the Ship had been loſt, the whole 


Loſs muſt have reſted on thoſe Two who ſet out the Ship. Hill. 


1684. between Strelly and Miuſou, 1 Vern. 297. 


2. Where the major Part of the Part- owners of a Ship ſettle and 


agrce an Account of the Profits of a Voyage, it ſhall conclude the 


Reſt, Trin. 1687. between Robinſon and Thompſon, 1 Vern. 465. 


per Curiam. 


3. A Maſter of a Ship, without the Owner, treated with the 


Plaintiff, a Merchant, for the Freight of the Ship at eighty Tuns, 
and accordingly entred into a Charter-Party with him, to ſail from 
London to Falmouth, and thence tò Barcelona, without altering the 
Voyage, and there to unlade at a certain Rate per Tun; and for 


Performance the Maſter binds the Ship, Tackle, &c. valued at 300 J. 


the Maſter deviates and commits Barratry, by which the Merchant, 
in Effect, loſeth his Voyage and Goods; the Merchant had a Sen- 


tence againſt the Maſter and Ship in Barcelona, which was confirm- 


ed in a higher Court in Spain; and the Owner having brought Tro- 
ver for the Ship, the Merchant exhibited his Bill to be relieved a- 
gainſt this Action, and likewiſe another Action brought for Freight 
and it was held by my Lord Chancellor, that the Charter-Party ha- 


ving valued the Ship at a certain Rate, the Owner is not liable fur- 


ther ; and the Maſter is liable for Deviation and Barratry ; for ſhould 
it be otherwiſe, Maſters would be Owners of all Mens Ships and 
Eſtates. 2 Chan. Ca. 238. ihe BY 

4. But where 4. a Maſter of a Ship, of which the Defendants were 


Part-owners, bought ſeveral Goods of the Plaintiffs, as Beef, Bisket, 


Sails, Cordage; the Maſter failed, and a Bill was exhibited to com- 
pel the Defendants, the Part-owners, to pay; who inſiſted, that 4. 
only was liable ; and beſides, that he had Money from the Owners to 
pay the Plaintiff; and the Court held, that 4. was but a Servant to 
the Owners, and where a Servant buys, the Maſter is liable; and if 
the Owners paid their Servant, yet if he paid not the Creditors, they 
muſt ſtand liable, and therefore decreed the Owners to pay the Plain- 
tiffs their Debts in Proportion to their reſpective Shares and Intereſts 
in the Ship. Hill. 1709. between Speering and Degrave, 2 Vern, 


643. 


5. The Plaintiff, a Merchant in London, hired the Defendant's 


Ship to freight for a Voyage to Bourdeaux, at 3l. 105. per Tun; it 
happened that an Imbargo was laid on all Merchant Ships for (ix 
Weeks; the Ship afterwards proceeds on her Voyage to Bourdeaux, 
and the Defendant not diſcovering what Agreement he had made 
with the Plaintift in England, the Plaintiffs Factors and Correſpon- 
dents there agree to allow the Defendant 6 J. 105. per Tun, upon 
which latter Agreement the Defendant recovered at Law; a Bill 
being exhibited for Relief againſt this ſecond and under-hand Agree- 
ment, obtained, as was alledged, by Fraud, was diſmiſled; for the 
Defendant was at Liberty to make a new Agreement, by Reaſon 
that the Performance of the firſt was obſtructed by the Imbargo after 
laid on all Merchant Ships. Mich. 1691. between Draddy and 
Deacon, 2 Vern. 242, 7 
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6. A. and B. Part-owners of the Ship Falcon, and C. the Maſter, 
by Charter-Party agree with the Zaſt-India Company, that the 
Ship ſhould be ready to ſail the roth of March, 1683. and ſhould go 
from Port to Port, and to any Port or Place within the Limits of 
the Eaſt- India Company's Charter, as they ſhould direct, but was 
to be diſpatched back for England, on, or before the 24th of Jan. 
1684. or ſo ſoon after as to ſave her Moonſon for England that Year, 
or in Default of her being diſpatched within the Time aforeſaid, the 
Owners were to pay four Months Demurrage, at 7 J. 10 f. per Diem 
for her Moonſon fo loſt, and her Stay in India after the 2oth of Ja- 
nuary 1684. with this further Clauſe, that the Company might de- 
tain the Ship in their Imployment in Trade or Warfare for any longer 
Time, not exceeding twelve Months after the 2oth of Jan. 1684. 
after the Rate of 7 J. 103. and 6 d. per Diem Demurrage, until the 
Ship be diſpatched from the laſt lading Port, or Expiration of the 
twelve Months, which ſhall firſt happen; but after the twelve Months 
expired, the Ship to return to England, and the Company not to be 
liable for any further Demurrage, or any Damage that may accrue 
by her Detention after that Time; and the Company covenant, on 
the Ship's Arrival in Exgland, to pay Freight for 300 Tun, and De- 
murrage from the 2oth of Jan. 1684. until the Ship ſhould be diſ- 
patched, for the Space of twelve Months after the ſaid 2oth of Za. 
1684, And it was thereby provided, that until fix Days after the 
Ship ſhall have returned to the Port of London, and made a right 
and full Diſcharge of all her Lading, the Company are not to pay, 
nor to be liable to pay any of the Sums of Money agreed on for 
Freight or Demurrage, or for detaining the Ship in Zzdia; it being 
the Intent of the Parties, that if the Ship ſhould be loſt either in her 
outward or homeward bound Voyage, nothing ſhould be paid by the 
Company for Freight or Demurrage; the Ship ſet Sail according to 
the Charter- Party, arrived in India, and was imployed by the Com- 
pany in Trading from Port to Port for one Vear and upward; and ar- 
rived in India, Nov. 23, 1684. and was to enter into Demurrage in 
four Months afterwards, which was the 23d of March, 1684. and 
the twelve Months after (during which Time the Company by their 
Charter-Party might detain her,) ended March 23, 1685. but the 
Ship was employcd in the Company's Service, ſo that ſhe arrived 
not at Surat until 1686. and from thence was ordered to Bombay, 
where the Ship having been ſo long detained in thoſe Seas was ſur- 
veyed, and found not ſufficient for a Voyage to England; and on 
Septemb. 24, 1686. 'The Seamen were diſcharged, and the Ship left 
there, the Company refuſing to pay any Thing for Freight or De- 
murrage; becauſe by the expreſs Proviſion of the Charter-Party, 
they were not to pay until ſix Days after the Ship's Arrival in Eug- 
land, and diſcharged of her Lading; and if they were to pay any 
Thing, yet they were to be charged with Demurrage until March 23, 
1685. only, as is provided by the Charter-Party, and refuſed likewiſe 
to account for the Value of the Ship, or ſhew how that they had 
diſpoſed of her; the Part-owners brought a Bill for Relief; and the 
Court held, that tho' the Charter-Party was ſo penned, that nothing 
could be recovered at Law, yet the Plaintiffs having a juſt Demand 
ought to be relieved in Equity; and therefore decreed, that the 
Company ſhould account for what they made of the Ship, that they 


J ſhould 
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ſnould - pay Demurrage according tothe Rate mentioned in the 
Charter-Party, and that they ſhould alſo be charged in Reſpect to 
Freight. Hill. 1690., between Eduin & al and the Eaſft-India 
Companx, Fenn. mn, e el gs ee 5 vode bing b 
7. So in a Caſe, where by the Agreement there was no Freight 
to be paid for the out ward- bound Cargo, but only a certain Rate 
per Tun for the homeward- bound Cargo; and when the Ship ar- 
rived beyond Sea, the Factor had no Goods at all to load the Ship 


” 


with; and the Court decreed Payment of the Freight. Between 
Weſtland and Robinſon, 2 Vern, 212. citeee. Big 1 

8. So where the Eaſt-Indja Company took Bonds from tlie Ma- 
riners and Officers of a Ship, not to demand their Wages; unleſs the 
Ship returned to the Port of Londom; and the Ship arrived at a de- 
livering Port, and was afterwards taken by the French; and it was 
held by my Lord Chief Juſt. Holt, in an Action tried by him, and 
likewiſe in Chaxcery, that the Seamen and Officers ſhould have 
their Wages: to the Time of the Arrival of the Ship at the deliver- 


4 


ing Port. 2 Fern. 729. 


FH) Of Cuſtoms amonglt Merchants relating 
to Accounts and Notes given by them foꝛ 
onen. e 


1. IF one Merchant ſends another an Account ſtated, and he de- 
1 fires him to write to him ſpeedily, and ſend his Exceptions, 
and the Account is reſted upon fourteen Years, it ſhall not after- 
wards be unravelled, 1 Chan. Ca. 127. per Curi am. | 
2. So where the Plaintiff's late Husband and the Defendant had 
Dealings together as Merchants, and ſhe exhibited a Bill for an Ac- 
count ; although it was agreed that the Length of 'Time was no 
Bar, yet the Plaintiff's Husband living many Years after the 'Trade 
and Dealings between them ceaſed, and after ſome Differences and 
Diſputes had ariſen between them, and acquieſcing to the Time 
of his Death, the Court diſmiſſed the Bill, and left the Plaintiff to 
recover at Law, if ſhe could. Mich. 1692. between Sherman and 
Sherman, 2 Vern. 276. and per Hutchins Lord Commiſſioner, amongſt 
Merchants it is looked upon as an Allowance of an Account cur- 
rent, if the Merchant that receives it does not object againſt it in a 
ſecond or third Poſt. 1 
3. One Aris, a Goldſmith, having 150 J. of Berkley's Money in 
his Hands, gives him a Note, whereby he promiſes to pay to him, or 
Order, on Demand, the Sum of 150. Berkley being indebted in the 
ſame Sum to the Plaintiff, delivers over that Note to the Plaintiff, 
but without making any Indorſement; Plaintiff preſently carries this 
Note, and likewiſe another Bill for 80 J. which he had upon one 
Jackſon, to Sir Stephen Evans and Hales Goldſmiths in Loinbard- 
fireet, who were his Bankers or Caſhiers, and they gave him a Note 
to this Effect, viz. Received of Mr. Trowell (the Plaintiff) 230 l. 
upon Account; and on the Margin it was written thus, Berkley 1501. 
Fackſon 80 l. and this Note was ſigned by Sir Stephen and Hales ; 
they preſently ſent their Dunner to Aris to demand the Money, but 
he put them off from Time to Time for about thirteen or 8 
| ays, 
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Days, though the Dunner had been ſeveral Times with him for the 
Money; and afterwards 4gris fails; it was proved in the Cauſe, that 
Agris was ſolvent after the Note given by Sir Stephen Frans, and 
had paid above 800 J. to ſeveral People; upon Agriſs failing, the 
Plaintiff applies to the Defendants, Sir Stephen Evans and Hales, for 
Payment of the 150 J. Sir Stephen not thinking himſelf obliged to 
pay it, ſends tho Plaintiff to Berkley, to whom the Note was firſt 
given, and he likewiſe refuſing Payment, the Plaintiff brought his 
Bill againſt them for a Satisfaction, and had a Decree at the Roll, 
to charge Sir Stephen Evans and Hales ; from which Decree they ap- 
pcaled to my Lord Keeper; and inſiſted they were not chargeable 
with this Money; that they took 4gris's Note only as Servants to 
the Plaintiff, and had ſeveral Times ſent their Dunner to demand 
the Money ; that his promiſing them Payment was the- Reaſon they 
did not give Notice, nor return the Note to the Plaintiff; that their 
Manner of giving Notes in Lombard-ſtreet was different from thoſe 
given by Goldſmiths at Temple Bar, yet in Subſtance they were the 
ſame, and amounted to no more than a Receipt for the two Notes 
from ſuch Perſons for ſo much Money, which, when they received, 
they promiſe to be accountable for; that this Bill was but in Nature 
of an Action of Account againſt them as Bailiffs, or Receivers of ſo 
much Money; and at Common Law, if ſuch Action had been 
brought, and upon the Trial it appeared they had received no Mo- 
ney, the Jury would have found againſt the Plaintiff; that the Rea- 
ſon that led Sir Stephen to give a Note in ſuch a Form, was a Caſe 
Mich. 2 Ann. between Jard and him, where the Caſe was, that the 
Plaintiff Vard being indebted to one Fellows in the Sum of 60 J. and 
having a Note from Sir Stenan Evans for 100 J. when Fellows came 
for his Money, Ward ſends a Servant with him to Sir Stephen with a 
Bill of 100 J. and ordered him to pay Fellows the 60 l. and indorſe it 
off the 100 J. Note; but Sir Stephen having a Note on one Wallis for 
60 J. 10 5. gives that Note to Fellows, who pays him the 10 J. over- 
plus, and goes away with the Note; the next Day J/allis fails; and 
upon an Action brought by Ward for the 100 J. the Court of B. R. 
was of Opinion, that the Delivery of the Note upon Wallis for 60 J. 
10 f. was no Payment, and therefore }/ard recovered the whole 100 J. 


and therefore Sir Stephen now only gave a Note for ſo much re- 


ceived on Account; and the Note in the Margin, ſhewing from 
whom it was due, made it plain, he only acknowledged the Re- 


ccipt of ſuch Notes, but had no Deſign to charge himſelf with the 


Money till it was received. But my Lord Keeper was clcar of Opi- 
nion, that the Note imported an Acknowledgment of ſo much Mo- 
ney received on the Plaintiff's Account; that the Entry on the Mar- 
gin could at moſt only ſhew how it was received; and that the 
Note ſpoke itſelf, whatever the Forms and Meaning of ſuch Notes 
were, and therefore affirmed the Decree. Mich. 1710. between 
Trowel and Sir Stephen Evans & al. 


5 Gr. II 


1 


(4) 


In what Caſes anew Trial may be grant⸗ 
ed, oz the Venue changed by a Court of Equity; 


1. 
to the Plaintiff for 110 J. for which the Defendant in 
'Trover had recovered 1 151. Damages againſt the Plain- 
tiff, and Judgment for it; the Plaintiff exhibited his 
Bill to be relieved againſt the Judgment, and to have a new Trial, 
ſuggeſting that the Defendant was privy to the Pawning, and recei- 
ved the 110 J. and the Proofs being read, it appeared that the De- 
fendant had confeſſed ſo much; which, if it had been proved at the 
Trial, it was agreed the Defendant could not have recovered on the 
Trover; but there being no Proof now, that the Plaintiff at Law 
could not, by Reaſon of any Accident have his Witneſſes at the 
Trial, the Court would not, on any Neglect of his, grant a new 
Trial. Hill. 15 © 16 Car. 2. between Carteſs and Smalridge, 1 Chan. 
Cu. 43. 54430 , 


* 7 DIV, SYER O09 . 4 1 1 1 
HE Defendant's Wife had pawned her Husband's Plate 


Bills for 
changing 
the Venue, 


or for granting a new Trial, are not reduced to any great Certainty ; the Grounds for Relief, in the 
firſt Caſe, is Partiality in the Jurors; for though, by the Law, the Trial is to be by a Jury de Vjicineto, 


yet if it appears that one of the Parties is ſo powerful in Intereſt in the County, and by 


that Means 


the other is in Danger of not having equal juſtice done him, the Court will order the Trial in an in- 
different County. 1 Vern. 439, 267. Grounds for a new Trial are, new Evidence diſcoyered, which 


could not poſſibly be made Uſe of in the firſt ; Perjury in the Witneſſes; Partiality in the 
all which inuſt be made out to the Satisfaction of the Court. Vide 1 Chan. Ca. 65. 


2. But where an Action was brought againſt an Adminiſtrator, 


Jurots, &. 


who pleaded Plene adminiſiravit, and the Trial was brought down 


by Proviſo; and at the Trial, the Defendant being put to prove a 
Sum of 501. paid before the Plaintiff's Original, which not being 
provided to do, a Verdict was againſt him; yet after finding the 
Note, whereby his Witneſs was enabled to ſwear that Matter, on a 
Bill brought in Chancery, a new Trial was granted. Hill. 28 Car. 2. 
between Heunell and Kelland. Pp | 
3. So where a Bill was exhibited for a new Trial, ſuggeſting the 
Plaintiff's Mark to the Bond was forged by one Pebb, and on that 
Surprize the Defendant had recoveted againft him at Law, all the 
pretended Witneſles to the Bond being dead; and a new Trial was 
granted. Mich. 1691. between n and Mebb, 2 Fern. 11 
7 | TY 5 4. C 
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be 


Trial. 


Defendant inſiſted 


4. The Plaintiff's Wife had a Bond of 100 J. entered into, to her, 
by her Uncle, as a free Gift (as ſne pretended) to be paid after his 
Death; and this Bill was brought to diſcover the Obligor's Aſſets, 


and to have a hol mh out of thereal and equitable Aſſets. The 


Bend was forggd, and theręfoꝶ ought to have 
no Countenance or Aſſiſtance of à Court of Equity; and there were 
conſiderable Proofs of its being ſo; ſo it went to Law to try factum 
el non, and found for the Bond; and then the Plaintiff came back 
to the Court, and had a Degr B. an out of the Aſſets; 
for it was ſaid, that the Vail pf the Bond having been ſo ſolemn- 
ly determined at Law, where it was only triable, the Plaintiff ought | 
to have the common Juſtice and Aſſiſtance of this Court. 'The Defen- 
dant being diſſatisfied with this Decree petitioned for a Rehearing ; 
and the Cauſe coming to be reheard, the former Decree was affirm- 
ed. The Defendant preſſed much for another Trial, but that was de- 
nied; for it was ſaid, if it were granted, and a Verdict againſt the 
Bond, the Plaintiff might, with as much Reaſon, ask anbther Trial, 
and ſo Matters would be made endleſs; beſides it would be much 
more unreaſonable to grant a new Frial in this Caſe, becauſe feve- 
ral of the Plaintiff's Witneſſes, who Save Evidence at the former 
Trial, were ſince dead; but the Def dant being ſtill more diſſatiſ- 
fied appealed to the Houſe of Lords, who granted a new Trial, and 
it was found againſt the Bond. Hill. 1700. between Nharton and 
Tilley, 1 Fern. 378, 419. S. G Inno i ni 

5. An Iſſue was directed to be tried touching the Cuſtom of the 
Manor of —— which was found againſt the Plaintiff; and the Cauſe 
being heard on the Equity reſerved, it being alledged to be a Cauſe 
of Value, and concerning all the Copyholds in the Manor, a new 
Trial was directed upon Payment of Coſts. Trin. 1688. between 
Edin and Thomas, 2 Vern. 75. 1 Fern. 489. S. C. Vid. 1 Fern. 
298. where it is ſaid, that upon one Trial it was not proper to make 
a Decree to bind the Inheritance. L004) > 9111 

6. But where the Plaintiff, being a Purchaſer, came into Equity 
for Writings, and a Partition of Lands; the Defendant inſiſted there 
was an Intail, and the Plaintiff's Purchaſe not good; the Court, on 
the firſt Hearing, gave the Plaintiff a Years Time to try his Title; an 
Ejectment was brought, and a Copy of the Deed of Intail was produ- 


* 


ced, but the Original loſt, and not proved to be executed; Verdict a- 


gainſt the Intail ; the Cauſe being ſet down on the Equity reſerved, 


the Defendant inſiſted, he ought not to be bound by one Trial in a 


Matter of Right of Inheritance, but the Court refuſed him any Re- 
lief, being only a Decree for a Partition; but the Reporter adds a 
Onere tamen. Trin. 169 1. between Bliman and Brown, 2 Vern. 232. 
7. A Factor buys Cheeſe for his Principal, and then breaks ; and 
an Action is brought againſt the Principal, and a Recovery at Law; 
the Plaintiff here endeavoured in the Court of Law, to have got a 
new Trial, but was denied it; then he brought his Bill, and ſuggeſt- 
ed for Equity, that before the Cheeſe bought, he had countermand- 
cd the Authority of the Factor, and that the Defendant had Notice 
of it; and that ſince the 'Trial the Plaintiff found that the Principal 
Witneſs, on whoſe Teſtimony the Recovery was had, was a Partner 
with the infolvent Factor, (but that was not proved); another Sug- 
geſtion was, that there could not be an indifferent Trial in Suffolk, 


tor that almoſt all the Freeholders there were concerned in Intereſt, 
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11 9d 0) 25391 344 101011 int 6 os 

(A) inden a Truſt wall be ſaid fo be raiſed. 

(B) Of reſulting Truſts, or Trusts by Implication,” 

(C) What call be a Truff, and not an te alte by 
the Statute, , 1 

(D) What Act ot the Truſtee wall defeat. the Truft, 02 

de a Bzeach.of Truſt in hm. 

(E) What Act of the Truſtees: jointly with Ceſtui que 
Truſt, 02 by Ceſtui que Truſt onlp, all defeac the Cruſt, 
oz deſtroy contingent Remainders. 

F) When a Eruſt is to be executed, what late 02 Jn- 
tereſt is to be conveyed, and to whom, 

(G) Truſtees how. 7 Aefoung. and what Allowances to 

(H) How far Truſtees are anſwerable foz each other. 


00 When a Truſt ſhall be ſaid to be raiſed, 


F a Man deviſes 4000, to A. and B. for ſuck Uſes as the when a 
Teſtator had declared to them, and by them not to be dif. Truſt i | vell 


raiſed 


cloſed, and he diſcloſes the I ruſt to A. who by Letter diſ- payment of 
Cloſes it to B. this ſhall be a Truſt, and-the-Letter is a good Debrs, vid. 
Declaration thereof, though either, or both the Truſtees be dead. Pevile for 


* Payment of 
Trin. 1689. between Crooke and Brooking, 2 Vern. 156. __ Debrs, Title 
 1Deviſe; Re- 

ſulting Truſts for the Benefit of an Heir, Title Heir; where Erecutors ſhall be Truffees for the next 


of Kin, Title Executors and Adminiſtrators. 
2. But 


* 
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2. But if a Man deviſes 40 l. to be paid to his Couſin J. S. and by 
him to be diſpoſed of in ſuch Manner as the Teſtator ſhould by 
private Note acquaint him with, and dies without having made 
any ſuch Appointment; this ſhall be a good Bequeſt to J. S. and 
ſhall not go to the Executors, from whom it was intended to have 
been given away. 1 Chan. Ca. 198. 10 
3. If an Impropriator deviſes to one that ſerved the Cure, and to 
all that ſhould ſerve the Cure after him, all the Tithes and other 
Profits, (5c. tho' the Curate is uncapable of Taking by this Deviſe in 
ſuch Manner, for Want of being incorporate, and having Succeſſion, 
yet the Heir of the E= ſhall be ſeiſed in Truſt for the Curate 
for the Time be 9. Feut. 349. decteed by Finch Lord Chancellor. 
4. A. lent B. 100 /, and in the Note which was given for it, Men- 
tion was made that it ſhould be diſpoſed of as A. ſhould direct; on a 
Bill exhibited for it, the Court declared it was a Depoſitum or 


Truſt, and decreed, Payment of it, tho it was barred by the Statute 


Loa 


% 2 


of Limitations. 2 Hent. 248d". > Ag. _y 
5. 4. in Conſideration of 80 J. conveys an Eſtate abſolutely to 
B. and afterwards 4. brings a Bill to redeem, and B. by Anſwer in- 
fiſts that the Conveyance was abſolute, but confeſſes, that after the 
80 l. paid, with Intercſt, it was to be in Truſt for the Wife and Chil- 
drcn of A. and A. replies to the Anſwer ; though there be no other 
Proof of the Truſt, yet it will be decreed for the Wife and Children. 
Paſch. 1693. between Hampton and Spencer, 2 Ferm. 2889. 

6. So if 7. S. makes his Will, and his Wife Executrix, and the 
Son afterwards prevails on his Mother (by telling her that the Exc- 
cutorſhip would be troubleſome to her, Cc.) to get J. S. to make a 
new Will, and name him Executor therein, he promiſing to be a 
Truſtee for the Mother, which is done accordingly, and in that Will 
there is but a ſmall Legacy given the Wife; this will be decreed a 
Truſt for the Wife on the Point of Fraud, notwithſtanding the Sta- 
tute of Frauds and Perjuries. Hill. 1684. between Thyn and 7 hyn, 
Hern. 296. „„ 


(B) Of reſulting Truſts, oz Truſts by Impli⸗ 


1. IF a Man purchaſes Lands in another's Name, and pays the Mo- 

ney, it will be a Truſt for him that payed the Money, tho' 

(a) By the there be no Decd made, declaring the Truſt thereof; for the (a) Sta- 
= ons tute of Frauds and Perjuries extends not to Truſts raiſed by Opera- 
and Crea- tion of Law. 2 Lent. 361. 1 Vern. 366. $. P. admitted; but there 
tions of © ſaid, that the Proof muſt be very clear, that he paid the Purchaſe- 


Truſts o 
Lands or He- money. 


reditaments 


muſt be in Wiitiog, ſigned by the Party, or by his laſt Will in Writing, or elſe void; except Truſts 
ariſing by Imglication of Law, and transferred or extinguiſhed by Act of Law, which ſhall be of the 
lame Etfedt as if this Act had not been made. | 


2. If there aro three Leſſees of a Church- Leaſe, and one of them 
ſurrenders the old Leaſe, and takes a new Leaſe in his own Name, 


it ſhall be a Truſt for all. Mich. 1684. between Palmer and Towne, 
1 Teru. 276. per Curiant. „5 


2 1 
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Truſt and Truſtees. 


3. 4. and B. agreed together to take a Leaſe of a Colliery for leſs 


than three Years, for which they contracted at a certain Rent, but 
by the Agreement the Leaſe was taken in A. s Name only; tho' at 


the Time of the Executing thereof, the Leſſor infiſted, that B. ſhould. 


be a joint Leſſee with H. and ſhould receive a Moiety of the Profits, 
and be anſwerable for a Moiety of the Rent, and refuſed to let it 
on any other Terms, and accordingly demanded and received a Moiety 
of the Rent from B. on a Bill brought by B. A. pleaded the Statute 
of Frauds and Perjurics, and that there was no Declaration of a 
'Truſt in Writing; B. inſiſted that it was good, being a Leaſe for leſs 
than three Years; or if his Title was not good on that Account, yet 
it was good as a reſulting Truſt; as to the firſt, the Court held, that 
tho' a Leaſe for three Years may be good by Parol, yet when ſuch a 
Leaſe is made in Writing, the Truſt of that Leaſe cannot be declared 
by Parol; and as to the ſecond, ordered the Plea to ſtand for an An- 
ſwer; (the Judge, who ſat in my Lord Chancellor's Abſence, being 
in Doubt about it, tho' he inclined to over-rule the Plea.) Mich. 
1682, between Riddle and Emerſon, 1 Vern. 108, 

4. A.s Father had executed a Grant of the next Avoidance of a 
Church to B. the Defendant's Father, who was a Clergyman, and a 
Perſon much intruſted and employed by him ; and the Grantee knew 
nothing of the making of this Grant; and being examined in a Cauſe 
had depoſed, that he did not purchaſe it; and it was held, that this 
was a reſulting Truſt to the Grantor, there being no other Truſt de- 
clared. Hill. 1697. between the Duke of Norfolk and Brown. 

5. But if the Mortgagee aſſigns over his Mortgage to J. S. and 
declares a Truſt thereof by Parol for A. and Y. there being in this 
Caſe an expreſs Truſt declared, though by Parol only, it ſhall pre- 
vent a reſulting Truſt to the Aſſignor; for the Statute of Frauds, 
which ſaves reſulting Truſts, extends only to ſuch as were reſulting 
Truſts before the Statute ; and a bare Declaration by Parol before 
the Act would prevent any reſulting Truſt. Trin. 1693. between 
Lady Bellaſis and Compton, 2 Vern. 294. but no Decree: 

6. If a Father purchaſes Lands in the Name of his eldeſt Son; 


this ſhall be an Advancement for the Son, and not a Truſt for the 


Father, though the Father has been in Poſſeſſion of it, and has re- 
ceived the Rents and Profits thereof. Hill. 28 Car. 2. between Lord 
Gray and Lady Gray, 1 Chan. Ga. 296. 1 Chan. Ca. 27. S. P. 
2 Chan. Ca. 231. S. P. and there ſaid to be the conſtant Rule. 


7. So where the Lord of a Weſt-Country Manor (his Tenants re- 
fuſing to renew) made a Leaſe to his Daughter forninety-nine Years, 


and afterwards fold the Eſtate to J. S. who had Notice of the Leaſe, 
and took a collateral Security, that the Daughter ſhould releaſe 
within four Years after ſhe attained her Age of twenty-one Years; 
and though it was inſiſted, that this was a Truſt for the Father, and 
that it was the uſual Method, that Lords of Weſt-Country Ma- 
nors took, when the 'Tenant in Poſſeſſion refuſed to renew ; yet my 
Lord Chancellor held it no Truſt for the Father, but an Advance- 
ment for his Child; and that the Purchaſer having purchaſed with 
Notice of it, and taken a collateral Security, he muſt make the beſt 
of his er Trin. 1687. between Jennings and Selleck, 1 Vern. 
467. decreed. | | 
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8. So if a Father purchaſes a Copyhold Tenement in the Name 
of his eldeſt Son, an Infant of about eleven Years old, and lays out 
400 J. in Improvements, pays the Purchaſe-money, and all the Fines, 
and enjoys it during his Life (but having ſurrendered it to the Uſe 
of his Will) deviſes it to his Wife for Life, and after to his younger 
Children, who were otherwiſe unprovided for; and the eldeſt Son 
recovers in Eje&ment ; the Wife and Children cannot be relieved 
againſt it, for the Purchaſe ſhall be conſidered as an Advancement 
for the Son, and not a Truſt for the Father, tho' he enjoyed it du- 
ring his Life; for the Son was but an Infant at the Time of the 
Purchaſe. Paſch. 1687. between Mumma and Mumma, 2 Fern. 
19. 2 Vern. 28. S. P. decreed. | 

9. A Man bought Copyhold Lands of the Nature of Borough F79- 
liſh, in the Name of his eldeſt Son, but there was no Declaration of 
'Truſt in Writing; but the Plaintiff would have had it at a Truſt for 
the Father, who, as well as the eldeſt Son, were both dead; it was 


agreed the Father paid the Purchaſe- money, and many Witneſſes 


were examined on both Sides, and Acts of Ownerſhip, as Receipts of 
Rents; Repairs, c. proved in both Father and Son; ſo that the 
Proofs as to that Matter, ſeemed to be pretty equal; but there be- 
ing no Declaration in Writing, that it was a Truſt for the Fa- 
ther, the Court decreed it an Advancement for the Son; which was 
affirmed in the Houſe of Lords. Triz. 1701. between Shales and 
Shales. 5 

10. So if a Father purchaſes Lands in his eldeſt Son's Name, and 
the Son is put into Poſſeſſion, who afterwards falls ſick, and in his 
Sickneſs the Father gets him to execute a Deed, declaring his Name 
was made uſe of only in Truſt for him; and the Son recovers, and 
continues in Poſſeſſion and marries; after his Death his Wife ſhall 
be endowed, notwithſtanding this Declaration of Truſt; and tho 
the Father had got a Conveyance of the legal Eſtate from the 
younger Son ; for this is a ſecret and fraudulent Deed of 'Truſt to 
deceive Creditors and Purchaſers. Paſch. 1702. between Bateman 
and Bateman, 2 Vern. 436. | 

11. If the Grandfather takes Bonds in the Name of his Grand- 
children, the Father being dead, this ſhall be an Advancement for 
the Grandchildren, and not a "Truſt for the Grandfather; for the 
Father being dead, the Children are under the immediate Care of 
the Grandfather, Paſch. 32 Car. 2. between Ebrand and Dancer, 
2 Chan. Ca. 26, 


(C) What ſhall be a Truſt, and not an Uſe 
executed by the Statute. a 


I. IF Lands are deviſed to Truſtees and their Heirs, in Truſt for 

a Feme Coyert, and that the 'Truſtees ſhall from 'Time to 
Time pay and diſpoſe. of the Rents and Profits to the ſaid Feme 
Covert, or to ſuch Perſons as ſhe, whether Sole or Covert, ſhall ap- 
point, and that her Husband ſhall have no Benefit thereof; and as 
to the Inheritance, in Truſt to ſuch Perſons as ſhe by Will, or other 


Writing under her Hand, ſhould pot: and for Want of ſuch Ap- 
t 


pointment, to her and her Heirs, 
S___- es 


. 


is ſhall be a 'Truſt, and not an 
Uſe 
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Uſe executed by the (a) Statute. Mich. 1685. between Nil and a) By the 
Saunders, 1 Vern. 415. 25 "4 age 
| WE VV | | it is pro- 

vided that the Uſe and Poſſeſſion ſhall be always united, by declaring, that where any are or ſhall be 
ſeiſed of any Lands, &c. to the Uſe or Truſt of any other, by Reaſon of any Bargain or Sale, Feoff- 

ment, Fine, . Contract, Agreement, Will, or otherwiſe, by any Means whatſocver, Ceſtui que 
Uſe, or he to whoſe Uſe the Lands are ſettled in Fee ſimple, Fee-tail, for Life, Years, or otherwiſe, or 
he who hath any Uſe in Reverſion, or Remainder, c. ſhall be deemed to be in Poſſeſſion of the Land 
to all Intents and Purpoſes ; and where one is ſeiſed of Lands to the Uſe or Intent, that, another ſhall 
have an yearly Rent out of the ſame Lands, Ceſtui que Uſe, or he to whoſe Uſe the Rent is granted, 
ſhall be deemed in Poſſeſſion thereof, viz. of the Rent, and of like Eftate, as he that had the Uſe. 
But notwithſtanding this Statute, there are three Ways of creating an Uſe or a Truſt, which {till re- 
mains as at Common Law, and is a Creature of the Court of Equity, and ſubje& only to their Controul *} 
and Direction: 1ſt, Where a Man ſeiſed in Fee raiſes a Term for Years, and limits it in Truſt for 4. it] 
Ec. for this the Statute cannot execute, the Termor not being ſeiſed. 2dly, Where Lands are limited | i} 
to the Uſe of A. in Truſt, to permit B. to receive the Rents and Profits; 2 the Statute can only exe- i 
cute the firſt Uſe. 3dly, Where Lands are limited to Truftees to receive and pay over the Rents and | 1k 
Profits to ſuch and ſuch Perſons, for here the Lands muſt remain in them to anſwer theſe Purpoſes ; jt 
and theſe Points were agreed to. Trin. 1700, between Symſon and Turner; per Curiam. 


2, But where a Man deviſed the Rents and Profits of certain 
Lands to T. B. the Wife of V. B. during her natural Life, to be 
paid by his Executors, into her own Hands, without the Intermed- 
ling of her Husband, and after her Deccaſe he deviſed them to o- 
thers; and it was held by Rokeby and Eyre Juſtices, that the Lands 
themſelves belonged to the Wife, againſt Holt Ch. Juſt. who held 
ſtrongly, that the Executors were only Truſtees for the Wife. Be- 
tween South and Allen, 1 Salk. 228, 

3. It Lands are deviſed to Truſtces and their Heirs, on Truſt to FN 
permit . to take the Profits for his Life, and after the Truſtees to 
ſtand ſeiſed to the Uſe of the Heirs of the Body of 4. AJ. has an E- 
ſtate-tail executed in him; for this being a plain Truſt at Common 
Law, what is ſo, muſt be executed by the Statute, which mentions 
the Word Truſt as well as Uſe. Between Brovghton and Langley, 
2 Salk. 679. 1 Lut. 823. S. C. and per Holt Ch. Juſt. the ſame 
Point cont. in the Caſe of Burchett and Durdant, 2 Vent. 312. is 
not Law. | 

4. But where Lands were deviſed to Truſtees and their Heirs, in 
Truſt to pay ſeveral Legacics and Annuities, and to pay the Surplus --45- *- << 
of the Rents and Profits to a married Woman, during her Life, for /» + «+? 7 = we a = „ 
her ſeparate Uſe, or as ſhe ſhould direct; and after her Death the a πƷ̃ . D 2 | 
Truſtees to ſtand ſeiſed to the Uſe of the Heirs. of her Body, with E r 777 rr 


ion v : : 3 „ 1 
Remainders over; and the Queſtion was, whether this Deviſe to pay LL. „ J 


{ons A- cat be, Tk ea: 


1 


the Surplus of the Rents and Profits to the Wife, was ſuch a Uſe or . 4 wy p . il 
'Truſt as was executed by the 27 H. 8. for if it was, then it was *** 8 e Las Wl 
urged, that ſhe bcing 'Tenant for Life, the Limitation after to the teu = Ee oh 9 
Heirs of her Body being coupled with it, gave her an Eſtate-tail, acc 1 
cording to Shelley's Caſe, 1 Co. but if it did not, then the eldeſt Son 1 
was to take as a Purchaſer; and it was held by the Court, that ſhe had 
only a Truſt for Life, and conſequently the Heirs of her Body muſt 
take by Purchaſe; and the rather in this Caſe becauſe it was limited 
to the Heirs of her Body ſeverally and ſucceſſively, as they ſhould be 
in Seniority of Age and Priority of Birth, and the Heirs of their re- 
ſpective Bodies iſſuing; and a Difference was taken between this Caſe 
and that of Broughton and Langley, 2 Salk. for there it was to per- 
mit A. to receive the Rents and Profits for Life; but here it is a 
Truſt in the Truſtees, to pay over the Rents and Profits to ſuch and 
ſuch Perſons; and therefore the Eſtate muſt remain in them to an- 
ſwer theſe Truſts; otherwiſe ſhe muſt be the 'Truftee, contrary oy 

: ; | | the 
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the expreſs Words of the Will. Mich. 1728. between Jones and thi 
Lord Say and Seal decreed, and affirmed in the Houſe of Lords. 


(D) What Act of the Truſtee ſhall defeat the 
Truſt, oꝛ be a B2each of the Truſt in him. 


1. IF J. ſeiſed in Fee, in Truſt for B. for full Conſideration con- 

veys to C. who has Notice of the 'Truſt; and afterwards C. to 

ſtrengthen his own Eſtate, levies a Fine to B. the Ceſtui que Truſt 

is not bound to enter within five Years; for C. having purchaſed 

with Notice, notwithſtanding any Conſideration paid by him, is but 

6 Truſts (4) a Truſtec for B. and ſo the Eſtate not being diſplaced, the Fine 


are ſo far cannot bar. 1 Fern. 149. agreed per Curiam. 

regarded | 

and ſupported in Equity, that regularly no AQ of the Truſtee ſhall prejudice the Ceſtui que Truſt ; for 
though a Purchaſer, for valuable Conſideration, without Notice, ſhall in no Caſe have his Title im- 
pe«ched in Equity; yet the Truſtee muſt, eſpecially in Equity, make good the Truſt ; and my Lord 
Hobart is of Opinion, that an Action lies againſt him at Common Law; but if he purchaſes, with No- 
rice, then he A the Truſtee himſelf, and ſhall be accountable for every Act of his, as the Truſtee 
was, and if either becomes inſolvent, the Ceſtui que Truſt has his Remedy againſt the other. The Truſtee 
of a Legacy dying before the Legacy is paid, ſhall not prejudice the Legatee; ſo if a Truſtee of Land 
die without Heir, though the Lord by Eſcheat will have the Land at Law, yet it will be ſubje& to the 
Truſt in Equity. Trin. 1702. between Eales and England; ſo if A. puts out 100 1, at Intereſt in the 
Name of B. who after becomes a Felo de ſe, A. may be relieved againſt the King upon his Truſt, in 
Equity, upon the Statute of 33 H. 8. cap. 39. vide Hard. 176, 466, 395, 468. Lane 34. 


2. So if an Executor, in Truſt for an Infant Reſiduary Legatee, 
renews a Leaſe, Part of the Teſtator's Perſonal Eſtate, in his own 
Name, and firſt mortgages it, and then aſſigns the Equity of Re- 
demption to a Truſtee, to ſell for Payment of his own Debts, and 
his Truſtee ſells to one who had Notice of the Infant's 'Title, the 
Purchaſe will be ſet aſide. Mich. 1687. between }/alley and Walley, 
i Vern. 484. decreed. 

3. If a Truſtee ſells the Land to a Stranger, who has no Notice of 
the Truſt, and a Fine and Proclamation, and five Years paſs, and 
the Truſtee afterwards, for valuable Conſideration really paid, pur- 
chaſes theſe Lands again from the Vendee, the Truſtee, notwith- 
ſtanding the Fine, (5c. ſhall ſtand ſeiſed as at firſt, and as if the Land 
had never been ſold. Mich. 34. Car. 2: between Bovey and Smith, 
1 Vern. 60,61, 144. 2 Chan. Ca. 124. S. C. 


(E) What Acts of the Truſtee, jointly with 
Ceſtui que Truſt, oz by Ceſtui que Truſt only, 


ſhall defeat the Truſt, oz deſtroy contingent. 
Remainders. 


1. IF Truſtees in a Settlement, to ſupport contingent Remainders, 


(a) But if a (a) join with the Tenant for Life in any Conveyance, to de- 
Truſtee joins | 

with a cg que 7 in Tail in any Conveyance, to bar the Intail, this is no Breach of Truſt ; for it is 
no more than what he may be compelled to, tho' the Truſtee himſelf might have barred ſuch Intail 
without his joining; and that not only by Fine or Recovery, but likewiſe by Feoffment, Bargain or 
Sale, Deviſe or Surrender (if the Intail be of a Copy hold, and there is no particular Cuſtom which re- 
quires a Common Recovery); for ſuch Intail is not within the Statute de donis, but remains as at Com- 
mon Law; and being a Truſt is governable only by the Rules of Equity, and not by the Niceties of the 
Law; and this ſeems to be ſupported not only by the latter, but by the far greater Number of Autho- 
rities; and in Caſes wherein the very Point it ſelf was debated, tho' there are Obiter Sayings and Opi- 
nions, which have made ſome Diſtinctions, and others which have flatly contradicted it. Vid. 1 Chan. 


C.:. 49, 213. 1 Chan, Rep, 68. 2 Chan, Ca. 78, 64. 1 Vern, 13, 44% 2 Vent. 3 50. 2 Vern, 133, 383, 702+, 


4 | | ſtroy 
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{troy the contingent Remainders before they come in efſe ; this is 
a plain Breach of 'Truſt; and whoever claims under ſuch Con- 
veyance, having Notice of the Truſt, or by a voluntary Scttle- 
ment ſhall be liable to make good the Eſtates. Mich. 9 Ann. be- 
tween Pye and Georges, 2 Salk. 680. 

2. But where a Settlement was made in Conſideration of a Mar- 
riage, and 3oool. Fortune, and for ſettling the Lands in Queſtion 
in the Name and Blood of the Husband ; and the Lands were limi- 
ted to Truſtees, in Truſt for the intended Husband for 99 Years, if 
he ſhould ſo long live, Remainder to Truſtees during his Life, to 
ſupport contingent Remainders; Remainder to the firſt and other 
Sons of that Marriage, Remainder to the Heir of the Body of the 
Husband, Remainder to the firſt and other Sons of that Marriage, 
Remainder to the right Heirs of the Body of the Husband, Re- 
mainder to the right Heirs of the Husband ; the Marriage took Ef- 


fect, and the Husband and Wife and Truſtees to ſupport, Gc. by 


Fine and other Conveyance ſettle theſe Lands on the Husband for 


ninety-nine Years, if he ſhould ſo long ſive; Remainder to Truſtees 


during his Life to ſupport contingent Remainders; Remainder to 
the Wife for her Life, for her Jointure, Remainder to the firſt and 
other Sons of that Marriage, Remainder over to ſeveral others ; 


and then the Husband and Wife died without Iſſue; and the Plain- 


tiff being Heir at Law to the Husband, brought his Bill to ſet aſide 
this ſecond Conveyance by the Truſtees, as being made in Breach 
of their Truſt; and infiſted, that they were Truſtees, as well for the 
Support of this Remainder as of the Remainder to the firſt and 
other Sons, all being contingent Remainders; and that ſuch Con- 
veyances ought to be ſet aſide, as has been the Practice of this 
Court, at leaſt the Opinion of the Court theſe twenty Years paſt. My 
Lord Chancellor held it to be ſo as to the firſt and other Sons, who 
came in, and were to be conſidered as Purchaſers under the Marriage- 
Settlement and Portion, and ſaid it would be dangerous for any 
Truſtees to make the Experiment, for that it was moſt certainly a 
Breach of Truſt; and if it ſhould ever come in Queſtion, he thought 
this Court would ſet aſide ſuch a Conveyance, not but that he ſaid 
the Caſe might poſſibly be ſo circumſtanced, as that this Court 
would not relieve againſt it; but where Relief is to be given, in 
ſach Caſe it is only to thoſe who come in and claim as Purchaſers, as 
the firſt and other Sons, but all the Remainders after to the Heirs of 
the Body of the Husband, Remainder to his right Heirs, are meer- 
ly voluntary, and not to be (b) aided in this Court; and therefore 
diſmiſs'd the Bill. Mich. 1713. between Tipping and Piggot. 

3. So if a Settlement on a Marriage-'I'rcaty be made on the 
Husband for ninety-nine Years, if he live ſo long, Remainder to 
Truſtees to preſerve contingent Remainders; Remainder to the 
Heirs of the Body of the Husband by the Wife, Remainder to the 
Heirs of the Husband ; and there is Iſſue two Sons and a Daugh- 
ter; and the Wife being dead, the Husband and "Truſtees join with 


the eldeſt Son in a Fine or Feoffment to J. S. this is a good Bar of 


the Truſt Eſtate, and the Truſtecs joining is no Breach of Truſt, 
for they were Truſtees purely for the Tenant in Tail, and to pre- 
ſerve his Eſtate, and not to ſtand in Oppoſition to him for the Sake 
of thoſe who were to come after him. Mich. 1717, between Elice 


and Osborne, 2 Vern. 754. 
5 F „ 
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4. J. S. by a Marriage- Settlement was Tenant for ninety- nine 
Years, if he ſhould ſo Jong live, with Remainder to Truſtees and 
their Heirs during his Life, to ſupport contingent Remainders, with 
Remainder to his firſt and every other Son ſucceſſively in Tail Male, 
Remainder to Truſtees for 5 ĩ Years, in Truſt to raiſe Portions for 
Daughters, if there were no Iſſue Male, or that ſuch Iſſue Male died 
without Iſſue before Twenty-one; J. 8. had Iſſue a Son, and being 
of Age and about to marry, he and his Father bring a Bill to have 
the 'T ruſtees join in making an Eſtate, in order to ſuffer a Common 
Recovery, that he might be enabled to make a Settlement on his 
Marriage. And it was urged, that the Truſtees were only Truſtees 
for the Son, and ought to execute Eſtates as he ſhould direct, he ha- 
ving the Inhcritance in him; and that the End of the 'Truſt was to 


hinder the Father from defeating the Sen of the Eſtate. On the other 


Side it was urged, that theſe Truſtees were not only 'Truſtecs for the 
eldeſt Son, but were deſigned as a Guard to the whole Settlement; 
that the Mother being living, thcre might be other Children, and for 
the Truſtees to join, would be a Breach of Truſt; and if there 
ſhould be Daughters, they would by this Means be entirely ſtript of 
their Portions ; and tho' the Term for raiſing them was unskilful- 


ly drawn in putting it behind the Eſtate-tail to the Sons; yet this 


Court had ſet it ſometimes before thoſe Eſtates. There being a 
Daughter, in this Caſe, my Lord Harcourt directed, upon giving 
Sccurity for the Daughter's Portion, that the Truſtees ſhould join 
in the Recovery, Trin. 11 Ann. between Frewin and Charleton. 
5. By a Marriage-Settlement, Lands were ſettled on the Husband 

and Wife for Life, Remainder to 'Truſtees to preſerve contingent 
Remainders; Remainder to thcir firſt, and every other Son in Tail 
Male, and the Husband and Wife being married twelve Years, and 
having no Iſſue, and having contracted Debts, they bring a Bill, 
and pray that they may be enabled to ſell Part of the Lands for 
Payment of the Debts; and the 'Truſtce conſented, provided he 
might be indemnified ; and though it was urged, that there were 
Precedents of like Caſes; yet my Lord Chancellor refuſed to make 
any ſuch Deerce, ſaying, he had known People married near twen- 
ty Years without Iſſue, and after had Children; but at the Importu- 
nity of Counſel, gave them Time to attend him with Precedents. 
Trin. 1683. between Davies and Meld, 1 Vern. 181. 

6. But where A. having mortgaged his Lands, and alſo confeſſed 
a Judgment, and he afterwards, on a Marriage-Treaty, ſettled the 
Lands thus incumbered to the Uſe of himſelf for Life, Remainder to 
Truſtees to ſupport contingent Remainders, Remainder to his Wife 
for Life, Remainder to his firſt and other Sons in Tail, Remain— 
der to his own right Heirs, and having no Iſſue, articled to fell 
the Lands to J. S. who brought a Bill for a ſpecifick Performance 
of the Agreement, and ſuggeſted that the Truſtees refuſed to join, 
and that the Mortgagee threatened to enter; and it was decreed, 
that the 'Truſtees ſhould join and be indemnitied, the Eſtate being 
of an Equity of Redemption only; and there being no Iſſue (tho 
the Husband and Wife were married fix Years) and the Wife on her 
Examination in Court conſenting freely thereunto. Mich. 1693. 
between Platt and Sprige, 2 Vern. 303. But aote; thoſe Settle- 


ments can rarely be broke through, but by an Act of Parliament. 


I 7. Sir 


FAS 
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7. Sir John Trevor, late Maſter of the Rolls, being ſeiſed of the 
Eſtate in Queſtion, which was the antient Eſtate of the Family, and 
of the Value of 2391. per Ann. or thereabouts, on his Marriage with 
Zane Puleſton, Widow, enters into Articles on the 23d of October, 
1669, with the ſaid aue, and with William Salisbury and Sir Ri- 
chard Loyd, as her "Truſtees, whereby, in Confideration of the in- 
tended Marriage, and of the Love and Affection he had and bore 
to the ſaid Jaxe, and the Heirs Males of their two Bodies, he 
doth for himſelf, his Heirs, Exccutors and Aſſigns, covenant, pro- 
miſe and grant, with the ſaid "Truſtees, their Heirs and Aſſigns, that 
he would, at his own Coſts and Charges, before the End of two 
Years next after the Date thereof, at the Requeſt of the ſaid Truſ- 
tees, their Heirs and Aſſigns, ſettle, convey and aſſure to the ſaid 
Truſtees and their Heirs, as they or their Heirs, or their Counſel 
ſhould direct and appoint the Lands in Queſtion, to the ſeveral Limi- 
tations and Uſes in theſe Preſents mentioned and expreſſed, and alſo 
in the ſaid Settlement and Conveyance, as ſhall be agreed on by the 
ſaid Sir John Trevor, William Salisbury and Sir Richard Loyd, and 
to no other Uſe or Uſes whatſoever, vig. To the Uſe of Sir John 
Trevor for Life, without Impeachment of Waſte, and after his De- 
ceaſe, to the Uſe of the ſaid Fane Pulefton for her Life, and after her 
Deceaſe, to the Uſe of the Heirs Males of the Body of the ſaid Sir 
ohn Trevor, upon the Body of the ſaid Zane Puleſton to be begot- 
ten, and the Heirs Males of ſuch Heirs Males ifluing ; and for De- 
fault of ſuch Iſſue, to the Uſe of the right Heirs of Sir 7ohu Trevor 
for ever, with a Covenant from OI Trevor with the Truſtces 
and their Heirs, that the ſaid Premiſles ſhall remain to the ſaid Zane 
Puleſton, during her natural Life, after the Death of the ſaid Sir 
John Trevor, free from all Incumbrances, and a Covenant in the 
Words following: And the ſaid Sir John Trevor doth further, for 
him and his Heirs, grant and agree to and with the ſaid Milliam Fa- 


lisbury and Sir Richard Loyd, their Heirs and Aſſigns, that in Caſe 
the Uſes and Limitations in theſe Preſents are not hereafter well and 


truly raiſed, according to the true Intent and Meaning of theſe Pre- 
ſents, that then the ſaid Sir John Trevor, and his Heirs, ſhall ſtand 
and be ſeiſed of all and ſingular the ſaid Premiſſes, until ſuch Time 
that a farther Aſſurance of the ſaid Premiſſes be made, to ſuch Uſe 
and Uſes, Intents and Purpoſes, as herein before-mentioned, expreſſed 
and declared; and ſoon after the Marriage took Effect, and Sir John 
had Iſſue by the ſaid Fare the Plaintiff, his eldeſt Son, the Defen- 
dants three younger Sons, and two Daughters. Theſe Articles were 
laid by for ſeveral Years, and nothing farther done upon them; but 
in 1692. Sir 7obn Trevor levies a Fine of thoſe Lands; and the two 
'Truſtces being dead, without having ever requeſted a Settlement, the 
Plaintiff, ſome Time after this Fine, marries againſt his Father's 
Conſent, and by ſeveral other Acts of Weakneſs and Diſobedience, 
became ſo obnoxious to his Father, that 29 Septemb. 1699, Sir Johu 
Trevor makes a Deed, wherein he recites theſe Articles, that he had 
thereby agreed to ſettle and convey theſe Lands to the Uſe of himſelf 
for Lite, Remainder to the ſaid Dame Fane his Wife, for Life, Re- 
mainder to the Heirs Males of his Body on the Body of the faid 
Dame Fane to be begotton ; and reciting that his Son Edward (the 
Plaintiff) was very weak and diſordered in his Underſtanding, and 
that all Methods to improve him had been ineffectual; and alſo reci- 
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ting, that he had married with-a ſtrange Woman, and thereby 
brought Diſgrace on his Family, to the Ruin thereof; and that he 
was of a furious Spirit towards his Brothers and Siſters ; therefore, 


and for ſeveral other Cauſes and Conſiderations, Sir John declares, 


that it was the Intent and Meaning of the ſaid Parties, at the Time 
of Levying the ſaid Fine, that the ſame ſhould be and enure to the 
Uſe of himſelf for Life, without Impeachment of Waſte, then to the 
Uſe of the ſaid Dame Fare for Life, Remainder to the Defendant 
John Trevor, his ſecond Son, and the Heirs Males of his Body, with 
like Remainders to Arthur and Tudor Trevor, his two youngeſt Sons, 
with a Remainder to his own right Heirs; and a Propiſo, that if any 
of his three younger Sons ſhould marry without his Conſent, that 
then he ſhould have Power to demiſe or leaſe the ſaid Premiſſes for 
the Term of 500 Years, reſerving Rent, or no Rent, as he thought 
fit, to any Perſon or Perſons he ſhould think fit; and the 16th of 
OFober next following, he makes a like Settlement of other Lands, 
of the Value of 630 J. per Ann. and upwards, and the 2oth of May 
1717. dies Inteſtate, leaving a Perſonal Eſtate to the Value of about 


400001. and alſoa Real Eſtate in Treland, of the Value of 750%. 


or thereabouts, being let out on Leaſes for Lives, and worth to be 
ſold, about 24000/. and alſo ſome new purchaſed Lands in Eug- 
land, of the Value of 3oo J. per Aunum or thereabouts; and by his 
Death the now purchaſed Lands, and the Eſtate in Ireland, de- 
ſcended to the Plaintiff, his eldeſt Son, who alſo became intitled to 
his Share of the Perſonal Eſtate, which amounted to upwards of 
goool. After his Death John Trevor entered on the Lands ſettled 
on him, as aforcſaid, for which he being provided for beyond his 
Share of the Perſonal Eſtate, could have no Part thereof, by Reaſon 
of the Statute of Diſtributions; and this conſiderably augmented the 
Sharcs of Edward the eldeſt Son, and the other Brothers and Siſters ; 
notwithſtanding which, the Plaintiff, the eldeſt Son, brought his Bill 


to have the Truſt performed, and a ſpecifick Execution of theſe Ar- 


ticles, and that the Lands compriſed in the Articles may be con- 
veyed to him, and the Heirs Males of his Body, according to the 
Purport of the ſaid Articles, and to have a Diſcovery of the Deeds 
and Writings, and an Account of the Rents and Profits from the 
Time of his Father's Death. It appeared that theſe Articles had 
been thrown by for ſeveral Years as uſeleſs, and were, after Sir John 
Trewor's Death, found at the Bottom of an old Trunk; but the 
Plaintiff having gotten the ſame into his Cuſtody brought this Bill 
for a ſpecifick Performance thereof. 

For the Defendants it was inſiſted, that though by the firſt Part of 
the Articles they ſeemed to be only executory, yet by the laſt Part, 
by the Covenant to ſtand ſeiſed, that they were actually and imme- 
diately executed; that he thereby covenanted to ſtand ſeiſed to the 
bcforc-mentioned Uſes, till a Settlement was made thereof accord- 
ingly; that no ſuch Settlement having ever been made, the Uſes con- 
tinued to be executed by Virtuc of that Covenant; that by theſe 
Uſes he was plainly Tenant in Tail, then by the Fine had bound his 
Iiſuc, and made himſelf Maſter of this Eſtate, which he might ſet- 
tle and diſpoſe of as he thought fit; that he was Tenant in Tail, ap- 
peared from this, that if a Settlement had been made purſuant to the 
very Words of the Articles, he had an Eſtate-tail in himſelf; that 
wherever the Anceſtor takes an Eſtate for Life, and afterwards in 
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the ſame; Deed, a Limitation is made to the Heirs Males or Heirs 


Females, of his Body to be begotten; that in ſuch Caſe the Heits 
Males, or his Heirs Females take by Deſcent, and not by Purchaſe; 
that this is a known and ſtanding Rule of Law, which has neveryet 
been ſhaken; that the Limitation after to the Heirs Males of ſuch 
Heirs Males was Tautology, and of no Uſe; that it was ſaying 
no more than what the Law would have ſaid without theſe Words; 
and therefore, if there were two ſuch Limitations one after another, 
they would not impeach or controul the firſt Limitation ; and this 
appears clearly by Shelley's Caſe, 1 Co. and in a Caſe of Legat and 
Sheewell in this Court, where the Judges of C. . by Certificate un- 
der their Hands, gave their Opinions accordingly, that the Scttle- 
ment being actually executed, the Law was open, and the Plain- 
tiff had no Occaſion to come into this Court for a ſpecifick Execution 
of what was already executed; that this was plain from the Cove- 
nant, that the Wife ſhould cnjoy during her Life, free from Incum- 
brances, and this Covenant docs not go to the whole Eſtate agreed to 
be iettled, but only to the Eſtate for Life of the Wife; that if the 
Iſſue were intended to take as Purchaſers, this Covenant would have 
been extended to the, whole Eſtate, as the Iſſue under this Marriage 
Contract were Purchaſers of it, as well as the Wife; but the Heir 

Males of the Body of Sir 7ohu Trevor coming in only by Virtue of 
the Intail, it would have been vain and idle to have carried that Co- 
venant beyond the Eſtate for Life of the Wife, becauſe it would 
only be a Covenant for himſelf, that the Clauſe without Impeach- 
ment of Waſte did not neceſſarily argue an Eſtate for Life in Sir Johu 
Trevor; that it was for the Sake of the intervening Jointure to his 
Wife, which would have obſtructed that Power without expreſs 
Words; and he might have becn enjoined fram Waſte in this Court, 
for the Preſervation of her Jointure, if he had not reſerved to him- 


ſelf an expreſs Liberty of committing Waſte; that this Court was 


not bound in all Cafes to carry Articles executory (admitting theſe 
were ſo) into Exccution ; that if the Nature and Circumſtances of 
the Caſe were ſuch as to make it unequitable and unconſcionable, 
this Court would never decree a ſpecifick Execution of Articles; 
that in this Caſe it was unreaſonable to ak Aſſiſtance of this Court, 
when ſo much greater Compenſation was to come to the Plaintiff; 
that by the Deſcent of ſo great a Real Eſtate, and the Acceſſion of 
ſo great-a Share of the Perional Eſtate, the Plaintiff was abundant- 
ly recompenſed for the Value of the Eſtate in Queſtion ; that it was 
in Sir John Trevor's Power to have prevented him of either, and his 
not doing it was equivalent to an expreſs Deviſe thereof to him, and 


therefore ought to be look'd on as a Satisfaction; that in the Caſe of 
Blandy Wigmore in this Court, where the Husband, before Marriage, 


ave a Bond to leave his Wife worth 5 00 J. if ſhe ſurvived him, and 
- afterwards died Inteſtate, and her diſtributive Share came to a— 
bove 50. this was adjudged a Satisfactionof the Bond; that Sir John 
Trevor plainly took it he had a Power over this Eſtate ; that his 
Judgment was fo well known, that he never would have attempted 
it, if he had not thought it clear; that the Diſobedience and Beha- 
viour of his Son, the Plaintift, were ſuch, as put him under a Ne- 
ceſſity of conſidering the Nature and Extent of his Power over this 
Eſtate ; and ſince he, who was ſo good a Judge in Caſes of this Na- 
| 58 ture, 
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ture, had diſpoſed of the Eſtate, this Court would preſumo he had 
Power fo to do, atid that the Motives of his Proceeding herein were 
juſt and warrantable. | 14 51 0 

But notwithſtanding theſe Reaſons it was decrced for the Plain- 
tiff. My Lord Charcettor faid, this Cafe ought to be conſidered now 
as if this Bill had been brought within two Years after the Making 
of the Articles ; that if a Bill had been then brought, there could 
have been no Doubt but that a Settlement muſt have been decrecd 
purſtiant to the Intention of the Artieles ; that upon Articles the 
Caſe was ſtronger than on a Will ; that Articles were only Minutes 
or Heads of the Agreement of the Parties, and ought to be ſo mo- 
delled when they come to be carried into Execution, as to make 
them effectual; that the Intention of the Parties was only to give 
Sir John Trevor an Eſtate for Life; that if it were otherwiſe, it 
would have been vain and ineffectual; and it would have been in 
his Power, as ſoon as the Articles were made, to have deſtroyed them; 
that then the Conſideration of Love and Affection which he had to 
Zane and the Heirs Males of their two Bodies, would have run 
thus, that he did, in Conſideration thereof, ſcttle an Eſtate on him- 
felf, which he might give away from his Heirs Male whenever he 
thought fit; that this was much ſtronger, by Reaſon of the Limita- 
tion, and to the Heirs Males of ſueh Heirs Males iſſuing ; that the 
Conſtruction contended for by the Defendant, would make theſe 
Words perfectly uſeleſs and idle; that he did indeed admit it to be 
ſo reported in Shelley's Caſe, 1 Co. but he ſaid, 1/7, That was not at all 
material to the Principal Point in Queſtion there. 2dly, That in 
Aiderſoi!s Report of that Caſe, nothing like it was taken Notice 
of, and he ſaid, that few or none of the Points reported by my Lord 
Coke, were the Refolutions of the Court. 3dly, That the Reaſon 
of that Caſe was, for that if it had veſted in the eldeſt Son by Pur- 
chaſe, and that Heirs Males of the * ſhould have only been a 
Deſctiption of a Perſon, that then, if he had died without Iſſue, there 
had been (as was then held) an End of the Eſtate- tail, and none of 
the younger Sons could have ſueceeded to it; but this has been held 
otherwife ſince that Time, and a Judgment in Point, in Carter's 
Reports, (as he remembered) that the Eſtate- tail ſhould go to all the 
Sons ſucceſſively, notwithſtanding its veſting in the eldeſt Son by 
Purchaſe ; that he did not know how the Caſe of Legatt and She- 
well was; but if it were as cited, he thought it not Law; that the 
Intention of the Articles was plain, to make the Iſſue of that Mar- 
riage Purchaſers ; that they were wholly relative to a ſubſequent Set- 
tlement to be made; that the Agreement to ſettle to the Uſes there- 
in, and alſo in the faid Settlement to be agreed upon, could only be 
intended ſuch other Uſes as were neceſſary to make the Settlement 
effectual; and that it could never be intended other Uſes inconſiſt- 
ent with, and repugnant to thoſe Articles; that if that had been 
theit Intent, it had been in Effect but an Agreement with the Tru- 
ſtees to ſettle thoſe Lands as he thought fit; that the other Uſes to bo 
agreed upon, muſt not be ſuch as would overthrow the preſent Uſes, 
but ſuch as would eſtabliſh and _— them ; that this could only 
be by a Limitation to Truſtees to ſupport the contingent Remain- 


ders; that this Limitation to the Heirs Male of his Body was in 
Effect but a Limitation to his firſt and other Sons ; and if the Ar- 
ticles had been ſo penned, would not this Court have decreed a Li- 
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mitation to Truſtees to preſerve them; or if by Fine, or otherwiſe, 
they had been deſtroyed before they took Place, would not this 
Court have {ct them" üp again; that the Limitmtion to the Heirs 
Ma les of his Body, upon theſe Artie les, was but à cntiogent Re- 
mainder, and yet ſuch as within the Intent of the Parties ought to 
be preſerved; that the Covenant to ſtand ſeiſed was until ſuch Time 
as the Uſes therein were well and truly raiſed, according to, the true 
Intent and Meaning of the Articles; that if a Settlement had been 
made defective in any Particular; that would not have been final or 
conclntfive ; that a feeond Settlement muſt have been made till the 
Uſes therein were well and truly raĩſed; that this Covenant for ever 
ſubſiſted till fueh Settlement were made; that he did not believe 
that it was Sir John Trevor's Opinion, that he was abſolute Maſter 
of this Eſtate, and might diſpoſe of it as he thought fit; that if that 
had been his Opinion, he would have thought it fuſficicnt to have 
levied a Fine thereof, without tranſmitting down his Son to Poſterit 
with ſuch a Blemifh; that the Reaſon of that could only be to di 
courage his Son from attempting to break into the Settlements he 
had made of this Eſtate ; that if it were otherwiſe, he thought 
it no Imputation on Sir John Treoor's Judgment; that the Provoca- 
tions he might be under from his Son's Diſobedience and Misbehavi- 
our might fo far biaſs his Judgment, as to incline him to think he 
had Power over this Eſtate; that he would not look on theſe Settle- 
ments in 1699 as made by Sir 7ohn Trevor, Maſter of the Rolli, 
but as made by a Father provoked by the undutiful Behaviour of 
an eldeſt Son; that he hoped never to ſee the Time when this Court 
ſhould ſo far have Power as to judge what Behaviour of a Son ſhould 
amount to a Forfeiture of his Eſtate, and therefore thought, if the 
Settlement had been made, no Misbehaviour of the Son could a- 
mount to a Forfeiture of it; that as to the Eſtate deſcended on 
the eldeſt Son, this came to him by Accident ; it was not given to 
him by his Father in Satisfaction of the Articles; and there may 
happen a Caſe where no Eſtate at all may deſcend to an eldeſt Son; 
and if a Father, upon ſuch Articles, ſhould have Power to defeat 
an eldeſt Son, and leave him no other Proviſion, it would be of dan- 
gerous Conſequence to eſtabliſh a Precedent of ſuch a Power; that 
though the eldeſt Soy in this Caſe happened to be well provided for, 
ſo were the younger Sons too; and as they were ſufficiently pro- 
vided for, there was the leſs Reafon to take away this from the 
Eldeſt; that this Eſtate being ſpecifically agreed to be ſettled, it 
was a Truſt for the eldeſt Son, which he came here to have an 
Execution of, and not to have a Recompence or Satisfaction for it; 
that this Truſt paſſed with the Lands into whoſe Hands ſocver they 
came, and could not be defeated by any Act of the Father or the 
'Truftees; and therefore decrced a Conveyance to the Plaintiff and 
the Heirs Males of his Body, and an Account of the Profits from 
the Father's Death, and the Deeds and Writings to be delivered up. 
Trin. 1719. between Trevor and Trevor. This Decrce was affirm- 
ed in the Rouſe of Lords. 


(F) When 
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(F) When a Truſt is to be executed, what E⸗ 
ſtate oꝛ Intereſt is to be conveyed, and to 


1. Husband, as Adminiſtrator, to his Wife, obtained a Decree 

againſt the Truſtees to raiſe her Portion ; but he being a 
younger Brother, having made no Settlement on her, and having a 
Son by her, the Money was decreed to be raiſed, and put out for his 
Benefit for Life, then to the Son for Life, and if he leave Iflue, then 
for ſuch Iſſue; but if he dies without Iſſue, and the Father ſurvive, 
he to have it. Paſch. 1700. between I/ytham and Catvt horn. 

2. Upon a Marriage, Articles were centred into, whereby it was 
agreed, that the Wite's Portion ſhould be laid out in the Purchaſing 
of Lands, which ſhould be ſettled on the Husband and Wife for their 
Lives, and the Life of the longer Liver of them, and after to the 
H-irs of the Body of the Wife, by the Husband to be begotten ; yet 
the Maſter of the Rolls decreed the Settlement to be to the firſt and 


\ other Sons, Cc. ſo as the Husband and Wife might not have Power 


to bar the Iſſue. Mich. 1698. between Jones and Langhton . 

3. So where an Eſtate was limited to 4. and B. in Truſt for C. 
and the Heirs of his Body; Prooi/o, that if he die without Iſſue, then 
in Truſt for D. for Life, with Remainders over; and C. brought his 
Bill to have the Truſtees make a Conveyance of the legal Eſtate to 
him, and that it might be to him in Fee, to prevent his ſuffering a 


Recovery; the Truſtees by Anſwer ſubmitted to the Court; but 


the other Remainder-men, who were Defendants, oppoſed the exe- 
cuting any legal Eſtate to C. becauſe he would then ſuffer a Reco- 
very, and defeat the Intent of the Donor, which was, that it ſhould 
be preſerved for them, in Caſe C. had no Iſſue; they alledged, that 
C. had married improvidently and was extravagant, and would ſpend 
the Eſtate, and cited the Caſe at the End of Tewine's Caſe, 3 Co. 
where, if an improvident Man makes a voluntary Settlement, to 
put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
ſupported even at Law; and therefore a Court of Equity will never 


help an extravagant Man to deſtroy ſuch a Settlement as this; and 


that in the Caſe of Sir Fra. Gerrard, the Lord Chancellor Fefteries 
had refuſed to deeree the 'T'ruſtees for Sir Francis and the Heirs of 
his Body, with a Remainder to a Charity, to convey the legal E- 
ſtate, ſo as to enable him to ſuffer a Recovery. On the other ſide it 
was ſaid, there was no Reaſon my Truſtee ſhould hold my Eſtate, 
whether I will, or no; and that if a Court of Equity did not decree 
a Conveyance in ſuch Caſe, it would be Eſtabliſhing a Perpetuity ; 
and that the conſtant Courſe of this Court is, that when Money is 
given to be laid out in a Purchaſe to be ſettled in Tail, with Re- 
mainders over, the Court will decree the Moncy to him that was to 
be 'Tenant in Tail, if he deſire it, to prevent Circuity ; but the 
Maſter of the Rollt decreed the Truſtees to execute a Conveyance 
to C. in Tail, but would not decree the Conveyance to be in Fee, 
though preſſed to it; and he ſaid there may be many Reaſons why a 
Court of Equity would not decree a Conveyance at all, in ſuch a 
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Caſe, ſometimes for a Politick Reaſon, as if it were to enable a 
Nobleman to ſufter a Recovery, and leave the Honour bare, with- 
out Eſtate; or if the Party were a notorious Spendthrift, or when 
the Eſtate-tail was only by Implication, as he ſaid he took it in 


Sir Fra. Gerrard Caſe; and he thought it would be an ungodly 


Thing in the Truſtees to execute a Conveyance of the legal Eſtate 
in ſuch a Caſe as this at the Bar, without a Decree of the Court. 


* 


Hill. 1701. between * Saunders and Nevil. Note; Though the * 2 Vern, 


Court would not decree a Conveyance in Sir Fra. Gerrard's Caſe, 
yet he ſuffered a Recovery as Ceſtui que Truft in Tail, which was 
held good, and 'the Eſtate enjoyed under it diſcharged of the 
Charity. Vide 2 Vern. 702. 

4. But where on a Treaty of Marriage, Articles were entred 
into for ſettling Lands on the Husband for Life, Remainder to the 
Wife for Life, Remainder to Truſtees to preſerve contingent Re- 
mainders, with Remainder to the Heirs of the Body of the Wife 
by the Husband to be begotten, with other Remainders over; and 
the Marriage took Effect; and a Settlement was made to the Huſ- 
band and Wife for their Lives ſucceſſively, Remainder to "Truſtees 
to preſerve contingent Remainders, Remainder to the firſt Son of 
that Marriage, and the Heirs of the Body of ſuch firſt Son; and ſo 
to the Second and other Sons of that Marriage, and the Heirs of 
the Body of the Wife by the Husband to be begotten. They had 
Iſſue one Daughter only, then the Husband died; and the Wife 
married a ſecond Husband, and they both joined in a Fine and 
Recovery, by which the Daughter being barred of her Inheritance 
brought her Bill to carry the Articles into Execution ; for that by 
the Settlement Care was taken of the Daughters purſuant to the 
Intention of the Articles; but no Care was taken of the Daughters 
in Regard the Limitation to the Heirs of the Body of the Mother 
by the firſt Husband made her Tenant in Tail general, and con- 
ſequently at Liberty to defeat her Daughters, as the has now done 
by this Fine and Recovery, which was contrary to the Intention 
of the Articles, which were to make an effectual Proviſion for the 
Iſſue of that Marriage. But my Lord Chancellor ſaid, if no Set- 
tlement had been made, and you had come hither to have inforced 


the Making of one purſuant to the Articles; tis true, this Court 


would have taken Care that the Daughters ſhould likewiſe have 
been ſecured of the Proviſion intended them by the Articles, by li- 
miting a Remainder to the Daughters and the Heirs of their Bodies 
to be begotten, on Failure of Sons; but here a Settlement being 
actually made, and accepted by the Parties, and in the Proviſion 
for the Sons, ſtricter than the Articles themſelves imported; and 
for the next Remainder, it being limited in the very Terms of 
the Articles, he could now make no Alteration in it; and though 
a Difference was offered, where the Settlement was made before 
Marriage, and where after; that where it was before, this Court 
would not interpoſe, as they might, where it was after Marriage; 
yet the Court had no Regard to this Diſtinction, but diſmiſs'd the 
Bill. Paſch. 1715. between Burton and Haſtings. 

But where on a Treaty of Marriage between the Defendant 


and the Plaintiff Joanna, the Defendant entred into a Bond to the 


Plaintiff Joſeph, Father of the Plaintiff Joanna, with Condition to 
ſurrender certain Copyhold Lands to the Uſe of himſelf for Life, Re- 
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mainder to the Plaintiff Joanna, for Life, Remainder to the Heirs 
of their two Bodies to be begotten, with Remainder to the Heirs of 
the Husband; the Marriage took Effect; and a Bill was brought a- 
ainſt the Husband to compel a Surrender purſuant to the Intent of 
this Bond; and the Husband making Default at the Hearing was 
decreed to ſurrender to the Uſe of himſelf for Life, Remainder to 
the Uſe of his Wife for Life, Remainger to the Uſe of their firſt and 
other Sons in Tail general ſucceſſively, with a Remainder to the 
Daughters of their two Bodies to be begotten in Tail general; and 
that in the niean Time, till ſuch Surrender was made, the Court de- 
clarcd that the Copyhold Land ſhould be held and enjoyed accord- 
ing to theſe Uſes. Paſch. 1716. between Nandick and JYilkes. 

6. V. B. deviſed 3000. to her Daughter M. to be laid out by her 
Executrix in Lands, and ſettled to the only Uſe of her Daughter M. 
and her Children; and if ſhe died without Iſſue, the Lands to be e- 
qually divided between her Brothers and Siſters then living; the 
Plaintiff married M. the Legatee, and had Iflue by her, but ſhe and 
ber Child being both dead, and the Money not laid out in Land, the 
Bill was, that the Plaintiff might either have the Money laid out in 
Lands, and ſettled on him for Life, as being Tenant by Curteſy, 
or in Lieu of the Profits of the Lands might have the Intereſt of the 
Money during his Life; and it was held by the Court, that if it had 
been an immediate Deviſe of Land, M. the Daughter would have 
been by the Words in the Will Tenant in Tail, and confequently 
the Husband would have been 'Tenant by the Curteſy ; and in Caſe 
of a voluntary Deviſe, the Court muſt take it as they found it; al- 
though upon the like Words in Marriage-Articles it might be other- 
wiſe, where it appeared the Eſtate was intended to be preſerved for 
the Benefit of the Iſſue; and therefore decreed the Money to be con- 
ſidered as Lands, and the Plaintiff to have the Intereſt or Proceed 
thereof for his Life, as Tenant by the Curteſy. Hill. 1705. between 
Sweetapple and Bindon, 2 Vern. 536. 

7. A. by Will bequeathed the Surplus of his Perſonal Eſtate to be 
laid out in a Purchaſe of Lands to be ſettled on B. his Nephew, for 
Life, and after his Deceaſe to the Heirs Males of the Bod. of the 
ſaid Nephew, and to the Heirs Males of the Body of every ſuch Heir 
Male, ſeverally and ſucceſſively one after another, as they ſhall be in 
Seniority of Age and Priority of Birth; every elder and the Heirs 
Males of his Body to be preferred before every younger; and for 
Want of ſuch Iſſue, to his Brother C. the Plaintiff, for his Life, Gc. 
in the ſame Manner. B. the Nephew, brought a Bill to have an Exe- 
cution of the Truſt (but C. the Plaintiff was no Party to the Suit) 
and had a Decree, that an Account ſhould be taken of the Aſſets; 
that the Eſtate ſhould be laid out in Land, and that to be ſettled by 
the Approbation of a Maſter, according to the Direction of the Will; 
after the Account was taken, B. petitioned the Court, ſuggeſting, 
that if the Money ſhould be laid out in a Purchaſe, he was to be 
made Tenant in Tail of the Land by the ſaid Will, and might im- 
mediately bar it; and therefore prayed, that no Purchaſe might be 
made, and obtained an Order to that Purpoſe, and had the greateſt 
Part of the Money paid him; but before the Reſt was paid died 
without Iſſue, having firſt made his Will, and fubje&ed all his Real 
and Perſonal Eſtate to the Payment of his Debts; and this Bill was 
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brought by C. to have an Account of the Eſtate, and that it might 
be laid out in a Purchaſe for his Benefit; for that B: was not, by his 
Uncle's Will, to have been Tenant in Tail, as he alledged, and that 
the former Proceedings were colluſive, and he no Party to them, 
and ſo not bound by them. It was ſaid, it is plain, from the Frame 
of the Will, that the Teſtators Meaning was, that his Nephew B. 
ſhould be only Tenant for Life, and not have Power to bar his Iſſue; 
and then a Court of Equity will decree it to be ſettled according to 
the Intent of the Teſtator; and the Caſe of Leonard and Earl of 
Sufſex was cited, and the common Caſe of Marriage- Articles, where, 
tho they were fo worded, as that if a Settlement were made in the 
preciſe Words of them, the Husband would be Tenant in TM, yet 
this Court has decreed it to be ſettled on the Husband for Life only, 
and then upon the firſt. and other Sons. On the other Side it was. 
ſaid, if the latter Words in this Will ſignify any Thing, it is no more 
than what is included in the firſt, & expreſſio eorum gue tacite in- 
ſunt nihil operatur; that this therefore is an equitable Eſtate, and 
may be barred by Deed, &c. Lord Keeper. There having been a 
Decree already in this Caſe, it muſt depend on what it is at Law; 
and I am inclined to think the Judges there may take it to be an 
Eſtate-tail ; if it were res integra, I think the Court had better in | 
ſuch Caſes decree the Truſt to be executed according to the (a) Let- nam 
ter, and let the other take what legal Advantages he can; but that held in 
has gone too far to be diſturbed now the Thing is done and not open 8 F 
to me; and there may be a Parity of Reaſon between a conſtructive are veſted in 
'Tenancy in Tail and an expreſs one; and Parity of Reaſon to have Truſtecs to 
an equitable Tail bound by Decree (not by Dccd) as a real one by e Ve of 
Recovery, where Setttlements are agreed to be made upon valuable Heirs of his 
Conſiderations, this Court will aid in artificial Words, and make an Nazide 
artificial Settlement; but I never knew it done for a bare Volunteer; oer, that 
the Doubt in Shelley's Caſe, 1 Co. aroſe about the Word Heirs; but, the Truſtees 
as I ſaid before, this muſt depend on what it is at Law ; therefore 05.0 1 


let a Caſe be made, and I will deſire the Opinion of the Judges of Fee, but an 
the C. B. upon it. Paſch, 1706. between Legatt and Shewell, Eftate-rail, 


2 Fern. 551. S. C. Note; Afterwards three of the Judges certified — 4 
their Opinion, that B. the Nephew had but an Eſtate- tail, Power to bar 


the Intail, 
when the Conveyance is made to him, and it would avoid Circuity ; fo if a Sum of Money be ap- 
pointed to be laid out in a Purchaſe, and the Lands to be ſettled in Tail, the Purchaſe and Settle- 
ment ſhall be made accordingly, and not the Money paid the Party ; for the Remainder-man has a 
Chance for the Eſtate, in Caſe the Tenant in Tail in Poſſeſſion die without Iſſue before any Reco- 
very ſuffered, which he may omit through Ignorance or Forgetfulneſs, or he may be prevented by 
Death before he has coipleated it, 2 


8. Henry Collingwood the Plaintiff's Brother, having married Ca- - ” 
therine Moreton, the only Daughter and Heir at Law of George 
Moreton, in order to pay off ſeveral Debts which were charged on 
his own Eſtate, and likewiſe ſeveral Debts which were charged on 
his Wife's Eſtate, both by her Father and her two Brothers, who 
were dead, and alſo by herſelf, by Leaſe and Releaſe and Fine, in 
1709. Henry and his Wife conveyed the Wife's Eſtate to Truſtees 

and their Heirs, in Truſt to ſell and diſpoſe thereof, and of every or 
any Part thereof, for Payment of the ſaid Debts, with Intereſt and 
Charges ; and if any Money ſhall remain in the Truſtees Hands, 
they were to pay it to the ſaid Henry and Catharine his Wife, as the 
ſaid Henry and Catharine ſhould, by any Writing duly mT” 
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fore three or more Witneſſes, direct or appoint; the Truſtees ſold all 
the Lands except two Farms, and paid all the-Debts;' Catharine 
died in the Life-time of her Husband, leaving Iſſue only a Daughter, 
who was married to the Defendant ; Henry Collizzgwood, by his Will 
4th of Jau. 17 10. deviſes thus: I give to my dear Brother George 
Collingevood, (the Plaintiff) all my Lands and Houſes, with the Ap- 
purtenances lying and being in A. to the Ufe of him and his Heirs, 
and dies, leaving no other Lands in 4; but the two Farms above- 
mentioned, which were his Wife's, and remained unſold after his 
Death; the Defendants entred on theſe two Farms, claiming them 
as the Inheritance of the Mother, and that from her they defcended : 
to the Defendant her Daughter; and they inſiſted, that. Heury had 
no Power under the Settlement to diſpoſe of the unſold Farms, but 
that the ſame, or the Truſt thereof, deſcended to the Defendant; 
upon which this Bill was brought for a Diſcovery of the Settlement 
and Fine, and to have a Conveyance from the Jruſtees. And it was 
inſiſted on for the Plaintiff, that it appeared by the Settlement, that 
all the Eſtate was intended to be ſold; in which Caſe Henry ſurvi- 
ving would have been intitled to what was unſold, as he would have 
been to the Purchaſe- money, if ſold, and conſequently had a Power 
of diſpoſing thereof; and chat the Truſtees, after the Truſts perform- 
ed, ſtood ſei ſed in Truſt for Henry and his Heirs, who had by his Will 
well deviſed the ſame to the Plaintiff. The Defendants inſiſted, that 
the Reaſon of ſubjecting the whole Eſtate to be ſold for the Payment 
of Debts, was, that there might be a ſufficient Fund for that Porpoſe, 
not to empower the Truſtees to ſell the Whole for the Sake only of 
turning it into Money; when it appeared that Part thereof would be 
ſufficient; that they had accordingly done there Duty, in ſelling as 


much as was neceſſary; and for what remained unſold, it was a re- 


reſulting Truſt for the Defendant, the Heir at Law, and that as it was 


the Wite's Inheritance, it was not ſubject to the Husband's Debts, 


but at her Pleaſure; and when ſhe has been ſo kind as to let in 
them on her own Eſtate, it would be unreaſonable to carry it fur- 
ther, and take away her whole Eſtate from her, only to enable her 
Husband to give it away, and even difinherit, as he has done in this 
Caſe, both his own and his Wife's only Daughter and Heir at Law 
and in this Caſe there was an Overplus in Money, even of what was 
actually fold, which the Husband gave away to a Woman he had 
Children by, and gave his own Daughter but one Guinea. But my 
Lord Chancellor was of Opinion for the Plaintiff, and decreed a Con- 
veygnce to be made to him by the Truſtees of the unſold Eſtate, 
and ſaid, that the Truſtees having Power to fell the Whole, it muſt 
be conſidered in Equity as if actually fold; in which Cafe the Mo- 
ncy would have gone to the Husband, and fo muſt the Land too, 
elſe it would be in the Power of the Truſtecs to make it Land, or 
make it Money at their Pleaſure, and ſo to give it to whom they 


ſhould think fit; but the Intention appearing to be, that the Re- 


ſidue ſhould go to the Husband and Wife, and the Survivor of 
them, it muſt go accordingly, whether Land or Money. Paſch. 

1727. between Collingwood and JWWallis. | #1 
9. So where A. having five Nicces, his Coheirs at Law, who had 
each of them ſeveral Children, deviſed a very conliderable Eſtate to 
'"Fruſtees and their Heirs, to be fold, and to put the Money ariſing 
by ſuch Sale, into five equal Parts and Shares, and out of each 5th 
| 2 | | Part 
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Part or Share, to pay 100 l. a- piece to the ſeveral younger Children of 
each of his five Nieces, and the Reſidue of tho Money of dach 5th Part 
to be paid to ſuch of his ſaid five Nieces as ſhould be then living ; and 
in Caſe of their Deaths, then their Shares to be- equally divided a- 
mongſt their younger Children, which ſhould be alivo at the Time 
the Dividends were, or ought to be made; great Part of this Eſtates 
was ſold many Years ſinee, and the 1000 J. a- piece to the ſeveral 
Children of the five Nieces had been paid, after which the Nieces 
themſelves being intitled to tho Remainder of the Truſt Eſtate, 

choſe not to have it fold, but continued to receive the Rents and 
Proſits thereof in five equal Shares for ſeveral Vears; andithey being 
all now dead, the eldeſt Son of each of them elaimed it as a reſulting 
Truſt for their reſpective Mothers, and that from them it deſcended. 
to their eldeſt Sons as Heirs at Law; and the rather, for that all the 
Purpoſes, for which the Truſt was created, being ſatisfied, their Mo- 
thers might in their Life- times have compelled the Truſtees to have 
executed Conveyances to them reſpectively of the unſold Eſtate; and 
they, as their Heirs at Law, ſtood in their Place, and had the ſame, 
Right; and that otherwiſe it would be in the Truſtees Power, by de- 
laying or haſtening the Sale, to give the Surplus to whom they 
pleaſed; and that it was now two Years ago ſince the Truſt was 
created, and yet great Part of the Eſtate remained ſtill unſold. But 
the Court directed the Reſt of the Eſtate to be ſold, and the Money 
to be divided among the younger Children of each Niece, according 
to the Will, as it would have been if the Nieces had died beforc the 
| 10000. a- piece to their younger Children had been paid, or before 
ſuſficient of the Eſtate could have been. ſold for the raiſing thereof; 
the Teſtator plainly intending that the younger Children of each 
Niece, not their eldeſt Sons, or Heirs at Law, ſhould ſtand-in their 
Mother's Place; and greatly blamed the Truſtees for having ſo long 
delayed the Sale. Paſch. 1727. between Davers and Fs. 
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1. THE Defendant was Truſtee to the Plaintiff an Infant, who 
received for him 40 J. in Gold; the Truſtee was robbed by 
his own Servant, who lived with him in the Hauſe, of 200. and this 
40 J. which laſt Sum was only proved by his 'own ; yet my Lord 
Chancellor allowed it on Account, for he was but to keep it as his 
Own. Hill. 30 Car.2. between Morley and Morley, 2. Chan. Ca. 2. 
2. A Truſteeſhall not be charged with intragimary Values, but on- 
ly as Bailiff, tho very ſupine Negligence might indeed, in ſome Caſes, 
charge a Truſtee with more than he had received; but the Proof 
thereof muſt be very ſtrong ; and it is a Hardſhipon him, that he is 
allowed nothing for his Pains. 1 Fern. 144. and ſaidʒ that it was a 
hard Rule to charge a Truſtee with what he had made or might 
have made, without his wilful Default; but:th& Reaſon Was, be- 
cauſe the Court could never yet find where olſe to fix the Meaſurc. 
3. If a Truſtee ſues for the Truſt! Eſtate;: and obtains 8 Decree 
with Coſts of Courſe, and the Coſts taxed him are: ſhort of his Real 
Coſts; and the Ceſtui que Truſt exhibits a Bill for an Account of the 
Truſt Eſtate; the Truſtee, in his Disburſements, ſhall þp allowed 
| | 51 tho 
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the full and neceſſary Caſts, and ſhall not be concluded by the Coſts 
Eil. 24 Car: at between Auand and Bradbourne, 2 Chan. 
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4. If two Eſtates are conveyed to a Truſtce for Payment, of ſeve- 


ral and diſtin Debts, / and the Heir at Law brings, a Bill for an Ac- 
count, and afterwards prays that the Bill may be diſmiſſed as ta one 
of the Eſtates, yet an Account ſhall he taken of both Eſtates. 3 erm. 
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5. A. deviſed too J. a- piece to four Childron, payable at, 'Ewen- 
ty-one, or Marriage, with Maintenance not exoporing the Intereſt 
in the Mean Time; B. was appointed Truſtee of a Truſt Eſtate, to 
raife and pay the Legacies as aforeſaid ; and he paid 20 J. in placing 
out one of the Children Apprentice, who died before his Age of 
Twenty- one Years ; and the Court held that the 20/1, was laid out, 
and that the Truſtee ſhould be allowed it. 2 Fern. 137. 

6. But if a Truſtee for the Payment of Childrens Portions pays 
one of thein his full Share, and the Truſt Eſtate decays, he ſhall 
not be allowed ſuch Payment, 2 Chan. Ca. 13 2. per Lord Keeper ; 
and it was urged, that though the Appointment was to pay one in 
the fir ſt place; Gc. yet it would not be good, as it did not denote 
Preferoned in the Quantity of the Sum to be paid; but my 
Lord Keeper was of another Opinion as to this Point; but it was 
clearly” agreed,” that a ſpeciſick Legatee may be paid in the firſt 
place; but for this vid. Title Legacy. 9 OP 

7. Although an Executor or Truſtee is not impowered or direct- 
ed to place out Money at Intereſt ; yet if he makes Intereſt, he ſhall 
be accountable for it. Paſch. 1706. between Lee and Lee, 2 Fern. 
538. deereed accordingly. - 1 - 271 Sim 18 | 

But afterwards a Difference was taken by my Lord Macclesfield, 
viz. that if an Executor or Truſtee of Money places it out in the 


Funds or on other Security, whereby he gains conſiderably, that he 
ſhall have the whole Benefit thereof to himſelf, in Reſpect of the 
Hazard be m of being a conſiderable Loſer thereby, which he muſt 
have born; but if ſich Truſtge or Executor were an infolvent Per- 
ſon at the Time of pla#ing out ſuch 'Truſt-money, there the Ceftur 
que Truſt ſhall have the whole Benefit gained thereby, as he only 
cbuld have born the Loſs thereof, if any had happened; the Tru- 
ſtee or Executor, by Reaſon of his Infolvency, being incapable there- 
of, and conſequently running no Hazard at all. Mich. 1719. be- 


tween Bromfield and Myther ,. 


(H) how far. Truſtees are anſwerable foz each 


1. F two: Truſtees for the Sale of a Truſt Eſtate join in a Con- 
I veyanie&of-it to a Purchaſer, and each of them receives 1000 J. 
and thitydikewiſe join in Receipts for the Conſideration - money, tho 
afrerwatds'oe of them becomes Inſol vent, yet the other is not lia- 
ble to the Money redbived by him; for their joining (without which, 
the Eſtate could not be ſold) was abſolutely, neceſſary. Cxo. Car. 
312. 2 Vern. 515: S. P. 1 Falk. 318. S. P. 7105 
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2. But if two Executors join in the Sale of the Goods. MPT» 
the Teſtator; They mY Gun chargeable, tho one © 6 15 1 
received the Money, for there was no Necaſſity for their Joining. 
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() Maſte, in what Caſes reſtrained in Equity. 


F there be Leſſee for Life, Remainder for Life, the Rover- 
fion or Remainder in Fee, and the Leſſee in Poſſeſſion waftes 
the Lands, tho” he is not puniſhable for Waſte by the () (4 Thar 
Common Law; yet he ſhall be reſtrained in Chancery, for = — 


this is a particular Miſchief. 1 Rol. Ar. 377: Moor 55 J. C. hi able by the 


1. 


1113000 Common 

Te | £2 vo. Law, during 
Ann che Remainder, tho' after its Determination be iz. Vid. Co. Lit. 54+ 2 Inſt. 301. 
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I Ve. 23. | = 
| WE: wing Sg dog l 5 1 | age) Equity will 
not aſſiſt a Forfeiture, yet the Tenant in Poſſeſſion ſhall he reflraiped in Equity from gommitting wa fa 
in all Caſes, in which Waſte is puniſhable.by Law; and for this Purpoſe an Iojunttion will be granted 
before the Bill is filed; alſo an ien Bien will be granted to ftgy Waſte in Behalf of an Infant in Ventre 
4 mere; Equity will likewiſe, in ſome particular Caſes, reſtrain the Tenant from, committing Waſte, 
where: it is diſpuniſhable by Law, either hy the Nature of his Efate, or by expreſs Grant of without 
erf e but w ere by the A reement of the Parties, rhe Leak N 775 without Impeach- 
ment of Waſte, Equity wil not reſtrain he Leſſee from cutting er, Plowing, opening Mines, &c. 
tho' fuch Leſſeo ſhall be Teftranned from pulling down Houſes, defgcipg $chts, Ne. Herd. 96. 1 Chan, 
Rep. 13, 14, 106, 116. 2 Vern: 392, 711: 1 Sa lk. 161; 2 Chan. Ca. 32. 2 Chap. Rep. y4 


3. A. on the Marriage of his eldeſt Son, in Conſideration! of 160pol. 
Portion, ſettled: (inter alia) Raby Coftle on himſelf for Life With: 
out Impeachment of Waſte, Remainder to his Son for Life, and to 
his finſt and other Sons in Tail Male; afterwards, having taken ſome 
Diſpleaſure to his Son, he got 200 Workmen together, and of aſl udden 
ſtri pt che Caſtle of the Lead, Iron, Glaſs, Doors and Boards, Cc. to 
the Value of 3000 J. And the Court, on the Son's filing his Bill; oor 

| C 


2. But if ſuch Leſſee has in his Leafs an expreſs Clauſe of with- 
e a meu of Haſte, he hal not be ( ) injoined in Equity: u anne 
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Maſte. 


cd an Injunction to ſtay Committing of Waſte in pulling down the 


Caſtle, and upon Hearing the Cauſe decreed not only the Injunction 
to continue, but that the Caſtle ſhould be repaired, and put in the 
ſame Condition it was in; and for that Purpoſe a Commiſſion was 
to iſſue to aſcertain what ought to be repaired, and a Maſter to ſec 
it done at the Charge and Expence of the Father, and the Son to 
have his Coſts. Hill. 1716. between Vane and Lord Bernard, 
2 Vern. 738, 739. 1 Salk. 161. S. C. 

4. If 4. is Tenant for Life, Remainder to B. for Life, Remainder 
to the firſt and other Sons of B. in Tail Male, Remainder to B. in 
Tail, &c. and B. (before the Birth of any Son) brings a Bill againſt 
A. to ſtay Waſte, and 4. demurs to this Bill, becauſe the Plaintiff 
had no Right to the 'Trees, and none that had the Inheritance was 
Party ; yet the Demurrer will be over-ruled, becauſe Waſte is to the 
Damage of the Publick, and B. is to take Care of the Inheritance 
for his Children, if he has any, and has a particular Intereſt him- 
ſelf, in Caſe he comes to the Eſtate, Triz. 1700. between Dayrell 
and Champneſs. aan a 

5. On a Motion for an Injunction to ſtay a Jointreſs, Tenant in 
Tail after Poſſibility, &c. from committing Waſte ; it was urged, 
that ſhe being a Jointreſs within the 11th of H. 7. ought in Equity 
to be reſtrained from cutting Timber, that being Part of the Inheri- 
tance, which by the Statute ſhe is reſtrained from alicning ; and the 
Court granted an Injunction againſt wiltul Waſte in the Site of the 
Houle; and pulling down Houſes. Hill. 1993. between Cooke and 
What. : 8 
6. 1 who had a Covenant that her Jointure 


ſhould be of ſuch a yearly Value, which fell ſhort, tho' her Eſtate 
was not without Impeachment of Waſte ; yet the Court would not 


prohibit her committing Waſte, ſo far as to make up the Defect of 


ber Jainture.. Mich. 1698. between Carew and Carew. But if an 
Action of Waſte be brought againſt her, if Chancery will injoin the 
Action, Q. | | 


7. A. deviſed Lands, on which Timber was growing, to his Wife 
for Life, Remainder to B. in Fee, paying ſeveral Legacies within a 
limited Time, and in Default of Payment, the Remainder to C. he 

aying the Legacies ; and on a Bill brought by B. the Court gave 
on Leave to cut Timber for the Payment of the Legacies, tho! it 


was oppoſed by the Tenant for Life and the Deviſee over, he ma- 


king Satisfaction to the Widow for Breaking the Ground by Carriage, 


Waſte, Gc. Trin. 1690. between Claxton and Claxton, 2 Fern. 152. 


8. So where a Man created a Term for 500 Years, in Truſt for 


himſelf and his Wife for Life, Remainder to PFruſtees for Payment 


of Debts and Annuitics ; and by Will deviſed the Reverſion thereof 
to A. for Life, without Impeachment of Waſte, Remainder to his 


* firſt and other Sons in Tail Male, with Remainder over; and B. be- 
ing in Want, the Court gave him Leave to cut down Timber to the 
Value of 500/. though the Debts and Annuities were not paid; the 
ee having no Power to ſell the Timber, the Debts being like 
to have a long Continuance, and there being a great Deal of decay- 


ing Timber on the Eſtate, Hill. 1690. between Aſpincrall and Leigh, 


2 Vern. 218. 


Wills and Teſtaments. 


(A) What wall be eſtabliſhed in Equity as a good Mill 
of a Real Eſtate, and here of the Circumſtances re⸗ 
quiſite by the 32 H. 8. cap. 1. and the 29 Car, 2. cap. 3. 


(5) Of Teſtaments and Nuncupative Wills. 

(C) Fraud in obtaining a Will where examinable. 

(D) Of Republication, and in what Caſes it will make 
the CGI good. 5 

(E) Ok Revocations in Equity, 


* 2 * mY 2 


_ 
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(A) That ſhall be eſtabliſhed in Equity as a 
good Mill of a Real Eſtate, and here of the 
Circumſtances requiſite by the 32 H. 8. cap. 1. 
and the 29 Car. 2. cap. 3. | 


the Common Law, no Lands or Tenements (except by 
particular Cuſtom) were deviſcable by any Laſt Will or 
Teſtament, neither could they be transferred from one 
to another, but by ſolemn Livery of Seiſin, Matter of 


Record or ſufficient Writing, Co. Lit. 111. b. (a) Becauſe it was e) Thetrue 
R ; : Reaſon ſeerns 
preſumed, that the Teſtator would do that i Extremis, that he to be from 
would not do in his Health ; that it proceeded from the Diſtemper 7 1 
of his Mind, by the Anguiſh of his Diſeaſe, or by ſiniſter Perſua- 8 
ſion, to which in his Sickneſs he was more ſubject. 1 Rol. Abr. 608. the Relation 
| that was fir 
eſtabliſhed betwixt the Lord and his Tenant. For tho Donations, after Length of Time, were made 
to the Tenant and his Heirs, or the Heirs Males or Females of his Body, under certain Duties and 
Services expreſly reſerved, or which the Law created; and tho' the Word Heirs, &c. be Words of Li- 
mitation, and appropriated to meaſure out the Length or Continuance of the Eſtate ; yer they were 
always underſtood the Heirs of the preſent Tenant; who being liable to the ſame Services when they 
came into the Tenancy, the Lord was to have the Tuition and Education of ſuch Heirs, in caſe they 
happened by Reaſon of their Minority, to be incapable of performing the Services, that ſo he might, 
by his Care and Diſcipline, ſecure to himſelf Tenants always capable thereof, either in their own 
Perſons, if they happened to be Males, or by proper Marriages with his Tenants, if they proved to be 
Females; and therefore by no A& of the Tenant's could he diſpoſe of the Feud, ſo as to defeat the 
Lord of the Adyantages of his Seigniory ; and hence it was, that a Tenant could not deviſe it, even 
to his own Heir, ſo as to make him a Purchaſer thereof; for then he coming in, not by the Donation 
of the Lord, but by the Diſpoſition of the Tenant, tho* he remained liable to the naked Services; yet 
the Lord loft the Advantages of Wardſhip, Marriage, &%. which were / annexed only to thoſe whe 


came in upon the Terms of his own Donation by Deſcent. 
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(b) There 2, But the (Y) Statute 32 H. 8. cap. 1. enacts, That every Perſon 


gave (een (c) having Manors, Lands, Go. ſhall have Power to give, (d) dif- 


ſolutions poſe, will, and deviſe by Will in (e) Writing, or otherwiſe, by Act 
ill mads executed in his Eife-time, all his ſaid Manors, Cc. any Lau, Sta- 
purſuant to tute, Cc. to the contrary notwithſtanding, Ge. | 
this Stature 1 52 50 
fince the Making thereof; but as the Statute 29 Car. 2. is now the proper Pattern to follow, having al- 
tered the Forms, by requiring more Ceremony and greater ExaQneſs, it will be ſufficient barely to men- 
tion ſome of the Caſes on this. (c) That the Lands muſt be ſua, and therefore Lands puręhaſed after 
the Will is made, „Mo pas, vide ou. 344. Title Peviſe, Letter (D (% A Devii®oE un lutho- 
rity to Executors t ſells ig within the Act. Moor 341, Cro. Fac. 34 3. Ae) A, Man beyond Sen wrote a 
Letter, in which he declared his Will to be, that his Land thould go in ſuch Manner; and adjudged 
a good Will. Moor 177. . 314. So if a Man had ordered one to make his Will, and thereby to deviſe 
White-acre to A. and his Heirs, and Black-acre to C. and his Heirs, and he had written the Deviſe to 
A. but before the Deviſe to C. was wrote, the Deviſor had died; yet as to A. this had been a good De- 
viſe. 3 Co. 31.6. $0 Will was hefd good, where a Lawyer took only ſhort Notes, with Defign to reduce 
it into Form, which he afterwards did; but the Deviſor died before it was read to him. 1 And. 34. Kel, 
209. Dyer 12, 1 Brown. 44. A Will wrote without the Appointment of the Teſtator, if read to him, 
and approved by him, goed: Signing and Sealing was not neceſſar y. Vide Cro. Ellz. 100. N. Dyer 72. 4. 


March 206. 2 Leon. 35. 1 Sid. 315. 


3. An Uncle having deviſed his Eſtate from bis Nephew and Heir 
at Law, a younger Brother of the Heir at Law, at the Unclc's Fu- 
neral, ſnatched the Will out of the Hands of the Executor, and tore 
it in many ſmall Pieces; but moſt of them, and particularly ſuch 
Part wherein was the Deviſe of the Land, were picked up and 
ſtitched together again; and on a Bill to have the Will eſtabliſhed, 


(f) AWill, it was decreed, that the Deviſce ſhould (J) hold againſt the Heir, 
3 and he to convey to him, altho' there was no direct Proof made, 
ace that the Heir directed the T caring of the Will. Mich. 1702. be- 


Rats in the f ; 

Life of the tween Haines and Haines, 2 Vern. 441. 
Deviſor, if | „ M035 $4 | A 6 
by joining the Pieces t whey the, Contents cau be known, will be Garch ſo if « Will continues in 
Writing at the Death of the dviſbr, tho" gnawr), burnt, or Toft after; it ſhell ſtand good. Allen 2, 55. 
A Writing in Form of an Inidetiture, and ſoaled and delivered, if provod to be intended a Will, ſhall 


be good as ſuch. Chan Ca. 248. i Mot. try. © 


* 
; - 


boy 5 Eſtate to his Wife; afterwards the Teſtator, on the Day 


- Memvrdndim to be wrote, that he examined, peruſed and ap- 


2 BE ug in his Preſence, but did not republiſh it in the Preſence of (g) three 
0 N it is Witnefles, but directed his Nephew to have it wrote out fair; but 
„ ee before it was brought back, he became delirious; and this was 
ands or Te. held a good Will as to the Copyhold. Paſch. 1705. between 
| able by. Burkitt and Burkitt, 2 Fern. 498. | | | 
5 Starure pf Wills, 8 Cuſtom, ſhall be if Writing, and ſigned by the Party deviſing, or ſome 
other in bis Preſence by. is Direction, and ſhall be atteſted and ſubſtribed in his Preſence, by three 
tore tredible Wi efles, or elſe ſhall be vdid. 8 ET 


gia 2d ot 1. If a Will is atteſted by three Witneſſes, who ſevetally ſigned 
their Names, not being preſent together; yet each Signing being 
in tho Preſence. of the eſtator, makes it a good Will within the 
Statute. 2 Chan. Ca. 109, a an | 
6. But if a Man ſubſcribes and publiſhes his Will in the Preſence 
of two Witneſſes, and they ſubſcribe it in his Preſence, and after makes 
| a Codicil in Writing, reciting that he had made a former Will, and 
confirmed the ſame (except what was excepted by the Codicil) and 

3 declares 
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geelares, that the Codicil ſhould be taken as Part of his Will, and 
publiſhes it in the Preſence of one of the ſame and another Wit- 
neſs ; this is not a good Will, for there were not three ſubſcribing 
Witneſles in the Preſthce of the Teſtator; and one of the Witneſſes 
to the Codici] never ſaw the Will. Between Lea and Lib, 3 Mod. 
262. adjudged, though objected, the Will and Codicil made but one 
Will, and the Circumſtance of three Witneſſes wanting to compleat 
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7. So if a Man makes a Will in ſeveral Pieces of paper, and 
there are three Witneſſes to the laſt Paper, and none of them ever 
ſaw the Firſt; this is not a good Will. 3 Mod. 2 3 
A Will void for Want of Witneſſes will not operate as an Appoint- 
ment to a Charity. Vide 2 Fern. 498. and Title Charity. ; 
8. The Teſtator deſired the Witneſſes to go into another Room 
ſeven Yards diſtant, to atteſt his Will, in which there was a Win- 
dow broken, thro' which the Teſtator might ſee them; and it was 
held, that this Will was according to the Statute of Frauds ; for 
tho the Statute requires Atteſting in his Preſence, to prevent ob- 
ic e Will in the Place of the true one; yet it is enough - 
if the Teſtator might ſee; it is not neceſſary that he ſhould actual- 
ly ſee them Signing; for at that Rate, if a Man ſhould but turn 
his Back, or look off, it would vitiate the Will; and here the 
Signing. Was in the View of the Teſtator; he might have ſeen it, 
and that is enough; fo if the Teſtator, being ſick, ſhould be in Bed 
and the Curtain drawn. Paſch. 3 Fac. 2. between Shives and 
Glaſcocks 2 Falk. 688, adjudged in C. B. on a feigned Iſſu. 
9. If the Teſtator writes the Will with his own Hand, though he 
does not ſubſcribe his Name, but ſeals and publiſhes it, and three 
Witneſſes ſubſcribe their Names in his Preſence, it is a good Will; for 
his Name being wrote in the Will, it is a ſufficient Signing; and the 
Statute does not direct, whether it ſhall be at the Top, Bottom, Gc. 
Between Lemayne and Stanley, 3 Lev. 1. adjudged per totam Cu- 
rium, and by three Judges againſt one, the Sealing is a Signing with- 
in the Act: And note; It is not ſaid in the Act, that the Signing ſhall 
be in the Preſence of the 3 Witneſſes at the ſame Time. 3 Mod. 219. 


(B) Of Teſtaments and Nuncupative Utils. - 
1. A Being very ill, deſired B. to make her Will, who wrote down 

£4» only Names and initial Letters to this Effect, ag. To Tho. 
Weſt ꝛ00 l. to Jo. Dav. 1001. to Reb. Cro. 50 l. to Siſ. to Self 
101. and ſo to ſeveral other Perſons in like Manner, to above 400 J. 
which being more than her Eſtate, . made an Alteration in a ſe- 
cond Column, by ſubitracting Part of the Sums from ſome of the 
Legatees, as ſet down in the ſecond Column, and then told A. the 
Senſe of the propoſed Deviſes; there were two Perſons in the 
Room that did not hear ahy Thing that paſſed between . and B. 
but only heard the Teſtatrix at laſt pronounce, that all was well; 
B. went to a Scrivener to have the Deviſes drawn out at Length and 
in Form, and before ſhe returned the Teſtatrix died; the Judge be- 
low pronounced for this Will; but upon an Appeal to the Delegates 
it was revers'd; and in'this Caſe it was agreed, that if the Will h 
been written in Words at Length, ſo as they had cartied a ani 
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Meaning in themſelves, it had been a good Will; for that there was 
one Witneſs that wrote it, and two that heard the Teſtatrix pro- 
nounce, that it was well; which would have becn intended to have 
amounted to a ſecond Witneſs, in regard it appeared on all Hands, 
by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſpoſe her- 
ſelf to making her Will; and for that was quoted the Caſe of one 
Pepper, where a Perſon diſpoſed herſelf to make her Will, and dic- 
tated it to a Perſon, who wrote it down; and another, not called in 
as a Witneſs, lay behind the Hangings out of Curioſity, and yet 
ſuch Will was allowed to be good, being proved by theſe two Wit- 
neſſes ; but they diſtinguiſhed this Caſe, becauſe the Will was not 
ſubſtantive, but was to take its Senſe from the Interpretation of the 
Witneſs, and fo there would be Iunueudo upon Inuuendo; which 
made it purely a Nuncupative Will; and as ſuch, not being atteſted 
(a) By the by the Number of Witneſſes appointed by the (a) Statute of Frauds 
29 Car. 2 and Perjuries, the Will and Legacies were void. 26 Feb. 1710. be- 


cap. 5. it 18 : 
cnatted, that tween Davis and Clocefier, before the Delegates. 
no Nuncu- | 

ative Will ſhall be good, when the Eſtate bequeathed exceeds the Value of 30 J. that is not proved 
* the Oath of three Witneſſes that were preſent at the Making thereof, nor unleſs the 1 bid 
the Perions preſent, or ſoine of them, bear Witneſs, that ſuch was his Will, or to that Effect; nor un- 
leſs made in the left Sickneſs of the Deceaſed, and in his Dwelling-houſe, or where he had been reſi- 
dent ten Days, or more, before the Making of the Will; except where ſurpriſed and taken fick from 
home, and died before his Return; and by the ſame AQ, after ſix Months paſſed after Speaking the 

retended teſtamentary Words, no Teſtimony ſhall be admitted to prove any Nuncupative Will, un- 
[ek the Teſtimony or Subſtanee thereof was committed to Writing within ſix Days after the Making 
the ſaid Will. — And by the ſame AQ, no Probate of any Nuncupative Will ſhall paſs the Scal of 
any Court, till fourteen Days after the Teſtator's Death, nor ſhall be proved till Proceſs ha ve iſſued 
to call in the Widow or next of Kin to conteſt it, if they will; provided Soldiers in actual Service, 
and Mariners at Sca, may diſpoſe of their Perſonal Eftate, as they might before the AG. 


2. Dr. Skallier, by Will in Writing, gave 200/. to the Pariſh of 
St. Clements Danes, and after, Prew the Reader coming to pray 
with him, his Wife put him in Mind, to give 200. more towards 
the Charges of Building their Church, at which, tho' Dr. Shallmer 
was at firſt diſturbed, yet after ſaid he would give it, and bid Prew 
take Notice of it; and the next Day bid Prew remember of what 
he had ſaid to him the Day before, and dics that Day; within three 
or four Days after, the Doctor's Wife puts down a Memorandum in 
Writing of the ſaid laſt Deviſe, and ſo did her Maid; Prec died a- 
bout a Month after, and amongſt his Papers was found a Memoran- 
dum of his own Writing, dated three Weeks after the Doctor's Death, 
of what the Decor ſaid to him about the 200 J. and purporting that 
he had put it in Writing the ſame Day it was ſpoken ; but that Writing 
which was mcntioned to be made the ſame Day it was ſpoken, did 
not appear, and theſe three Memorandums did not expreily agree; 
about a Year after, on Application by the Pariſh to the Commiſſio- 
ners of Charitable Uſes, and producing theſe Memorandums, and 
Proof by Mrs. Sha/lmer and her Maid, they decreed the 200 /. But 
on Exceptions taken by the Exccutors, the Decree was diſcharged of 
this 200/. and my Lord Chancellor held it not good, becauſe it was 
not proved by the: Oath of three Witneſſes; for tho' Mrs. Shallmer 
and her Maid had niade Proof, yet Prew was dead; and the Statute 
in that Branch requires not only three to be preſent, but that the 
Proof ſhall be by the Oath of three Witneſſes. Trin. 1704. between 
Philips and the Pariſh of St. Clements Danes. | 
3. A Daughter depoſites 180/. in the Hands of her Mother (the 
Dctcndant) and afterwards makes her Will in Writing, and 3 
1 deviſes 


— = 
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deviſes ſeveral Legacies, and makes her Mother Executrix, but takes 
no Manner of Notice of this 180/. afterwards, by Word of Mouth, 
ſhe deſires her Mother to give this 180/. to the Plaintiff, if ſhe 
thought fit, and then ſoon after died ; the Mother proved the Will, 
and this Bill was brought againſt her, to have the 180 J. paid. The 
Mother, by her Anſwer, admits ſhe had ſuch a Sum in her Hands ; 
that her Daughter did make ſuch a Requeſt to her, but that ſhe left 
it to her Election, whether ſhe would give it to the Plaintiff, or not, 
by the very Form of the Deviſe; and inſiſted, that ſhe did not think 
fit to give it to the Plaintiff, And in this Caſe it was agreed, that 
this was not good as a Nuncupative Will, being above 30/. and not 
reduced into Writing within ſix Days after the Speaking, as the Sta- 
tute requires. 2d/y, That if the Defendant had inſiſted on the Sta- 
tute of Frauds and Perjuries, the Court could not have relieved the 
Plaintiff, as upon a Truſt; but in this Caſe the Defendant having by 


Anſwer confeſſed the Truſt, there was no Danger of Perjury, from 


Variety of Proof, which was the Miſchief the Statute intended to 
provide againſt; and therefore the Court took it to be in Nature of a 
Arlt and decreed for the Plaintiff; and relied principally on the 
Caſe of Kings man and Kingsman, where a Man deviſed away an 
Eſtate of 2000 J. per Ann. and upwards, from his Son and Heir, to 
a Bargeman, and by his Will deviſed 20 J. a Owarter to his Son; and 
at the Time of his Will deſired, that if his Son gave him no Trou— 
ble or Diſturbance concerning his Will, and behaved himſelf well, 
that he might make it up 40 J. a Quarter, if he thought fit; and the 
Court decreed the 40 J. to the Son. Paſch. 1718. between Jones and 
Nabbs. But note; the 40 l. per Quarter, in the Caſe of Kingſman 
and Kingſman, ſeems to have been decreed purely upon the Circum- 
ſtances and Hardſhip of the Caſe; but in the preſent Caſe there were 
uo ſuch Circumſtances or Ingredients of Hardſhip on the Plaintiff. 


(O) Fraud in obtaining a Will, where ex- 
aminable, 


Fo A Made his Will, and thereby gave the Plaintiff the greateſt 
Part of his Perſonal Eſtate, to the Value of 5o00/. as was 
proved in the Caſe ; but one B. his Maid Servant had in his Sick- 


neſs prevailed on him (as was alledged) to make another Will, and 


to marry her a Weck before his Death, when he lay in his ſick Bed, 
at {ix of the Clock at Night, tho' it was really proved by two Mi- 
niſters, that ſhe was, a Year before, actually married to the Defendant 
M. and was then his Wife, and that M. procured the Licence for the 
Marriage of A. to B. and this Will being ſet up by M. Executor to 
B. though it appeared there was as groſs a Practice as could be in 
gaining the Will, the 'Teſtator being Non Compos, both at the Time 
of Making this Will, and alſo at the Time of this ſuppoſed Marriage, 
and that in his Health, he knew that M. and B. were married, and 
that B. ſuppreſſed the firſt Will; yet that Will fo ſet up, being proved 
in the Prerogative Court, and the Matter in Queſtion being purely 
relating to the Perſcnal Eſtate, the Lord Chancellor was of Opinion, 


that whilſt that Probate ſtood, this Matter was not examinable in 


Chancery ; and tho' the Fraud was fully proved, as aforeſaid, and was 


opened to him, he would not hear any Proofs read, but diſmiſſed the 
Bill. Trin. 1686, between Archer and Moſſe, 2 Vern. 8, 9. 
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2. But though Wills gained by Fraud, and proved in the Spiri- 
tual Court are not to be controverted in Equity; yet if the Party 
claiming under ſuch Will comes for any Aid in Equity, he ſhall not 
have it. 2 Fern. 76. | | 

3. It being urged, that a Will concerning Land is only triable at 
Common Law, and that the Party there may take Advantage of any 
Fraud or Impoſition on the Teſtator, and therefore not proper to be 
examined into, or ſet aſide in Equity upon Pretence of Fraud or Sur- 
prize ; my Lord Chancellor held, that there may be a Fraud in obtain- 


ing a Will that may be relievable in Equity, and of which no Ad- 


vantage can be taken at Law; as if a Man agrees to give the Teſta- 
tor 2000/. in Bank-Bills, if he will deviſe his Eſtate to him; and on 
the Delivery of ſuch Bills makes his Will, and deviſes his Eſtate to 
him, and the Bills prove to be forged or counterfcit. 2 Fern. 700. 
But it has been decreed in the Houſe of Lords, that a Will 
of a Real Eſtate could not be ſet afide in a Court of Equity for 
Fraud or Impoſition, but muſt firſt be tried at Law, on Depiſavit 
wel non, being Matter proper for a Jury to inquirc into. July the 


28th, 1728. between Bransby and Kerridge. 


(D) That Will amount to a Republication, 
and Where a Republication Will make the 


De vile good. 


1. IF a Man deviſes certain Lands, and after aliens the Land to a 

Stranger, and repurchaſes; and after ſhews his Intent, that the 

ſaid Will ſhall be his Will, this is a new Publication, and the Land 

ſhall paſs by the Deviſe. 44 E. 3. 33. 2 R. 3. 3. Vide 1 Vern. 330. 

2. So the Teſtator's Saying, his Will was in a Box in his Study, 

amounted to a new Publication. Between Cotton and Cotton, 2 Vern. 
209. cited to have been tried before North Ch. Juſt. 

3. If a Man ſeiſed of Lands deviſes all his Lands to J. FS. and 
afterwards purchaſes the Manor of D. and after writes in his Will, 
that 7. D. ſhall be his Executor; yet this is not any new Publica- 
tion to make the Lands paſs. 1 Roll. Abr. 618. 

4. But if after the Purchaſe of the Manor of D. he delivers the 
firſt Will as his Will, and ſays that it ſhall be his Will, without 
putting any Words thereto ; yet this is a new Publication, to make 
the Lands newly purchaſed paſs. 1 Roll. Ar. 618. 1 Salk. 237. 

5. So if a Man ſeiſed of Lands in D. deviſes to another, by his 
Will in Writing, all his Lands in D. and after purchaſes other 
Lands in D. and after one J. S. comes to him, and requeſts him to 


give him the Buying of the Lands laſt purchaſed ; and he Anſwers 


him, that he will not, but that his Intent was, that thoſe Lands 
ſhould go to his Executors (for the Deviſee was made Executor by 
the Will) as his other Lands ſhould; and after the Deviſor cauſes a 
Codicil to be Writ, in which there is a Deviſe of ſeveral Perſonal 
Things, as Corn, and Implements of Houſhold, and anncxcs it to 
his firſt Will; and after dies without other Publication ; yet this ſhall 
be a ſufficient Publication to make the Lands newly purchaſed to 
paſs by the Will, for there needs no other Words in the Will than 
there were beforc; and his Intent appears, that it ſhould be his TY 
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Cro. El. 493. S. C. Goulſ. 150. | 

6. But if a Man has Iſſue two Daughters, A. and B. and he de- 
viſes Lands to A. and to the Heirs of her Body, and for Want of 
Iflue, to B. and 4. dies in the Life-time of the Teſtator, leaving 
Iflue, though after the Teſtator annexes a Codicil to his Will, and 
thereby diſpoſes of ſome Part of his Perſonal Eſtate; yet this will 
not amount to a Republication of the Will, nor give any 'Title 
to the Iſſue of 4. Mich. 1716. between Hutton and Simpſon, 2 Vern. 
722. Reſolved per Curiam, though the Teſtator had declared in his 
Will, that B. had marricd againſt his Conſent, and that what he 
had given her, was in full of her Portion, and in Bar of any fur- 
ther Part of his Real Eſtate. | 

7, If one deviſes a Leaſe to his Daughter, and afterwards re- 
news the Leaſe, and afterwards adds his Codicil to his Will, with- 
out taking any Notice of the Leaſe, whether the Renewal of the 
Leaſe is a Revocation, and whether the Adding a Codicil to his 
Will is Republication, are & vide 2 Vern. 209. 

8. If a Man has Iſſue three Sons, 4. B. and C. and deviſes Lands 
to B. in Tail, Remainder to C. and B. has Iſſue two Sons, and dies; 
and after the Deviſor ſays, my Will is, that the Sons of Z. ſhall have 
the Lands deviſed to their Father, as they ſhould have had if he had 
lived, and had died after; and then the Deviſor dics; whether this 
ſhould amount to a new Publication dubitatur; and two Judges 
againſt Two. Fuller and Fuller, Cro. Elis. 422. 

9. If J. S. has Iſſue two Sons, William and Robert, and Robert 
has Iſſue a Son named Robert, and J. S. deviſes Lands to his Son Ro- 
bert, and his Heirs, and by the ſame Will gives his Grandſon 50 J. 
and Robert the Son dies; and after J. $. by Parol republiſhing his 
Will ſays, Robert my Grandſon ſhall take by my Will as Nobert 
my Son ſhould have done; yet the Grandſon ſhall not have the 
Lands, for Lands cannot paſs but by Will in Writing; and his Son 
Robert cannot import his Grandſon Robert, eſpecially when by the 
ſame Will he has made a Diſtinction between Son and Grandſon. 
Hill. zo Car. 2. between Strode and Berager, 2 Lev. 243. Tho 
Judgment to the contrary given by three Judges againſt the Opinion 
of Scrogg in the Common Pleas, is ſaid by the Reporter to have 
been reverſed in B. R. (as he heard) though it was argued, that the 
Words of the Will were proper enough to paſs the Lands to the 
Grandſon ; for that the Addition of Grand, only imported a Diſtinc- 
tion betwcen Father and Son while Living ; but that the Father be- 
ing dead at the Time of the Republication, the Grandſon might 
properly be deſcribed by the Name of Son. 2 Mod. 313. F. C. 
1 Vent. 341. 2 Fon. 135. Raym. 408. 


- 


(E) Of Revocations in Equity. 


I. Man makes his Will duly executed and atteſted according to 
the Statute of Frauds and Perjuries, and at the ſame Time 

in like Manner executes a Duplicate thereof; ſome Time after the 
'Feſtator having a Mind to change one of his Truſtees, orders his Will 
to be wrote over again, without any Variation whatſoever from the 
Firſt, ſave only in the Name of that Truſtee; and when it was ſo 
| wrote 
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wrote over, he executes it in the Preſence of three Witneſſes, and the 
three Witneſſes ſubſcribed their Names, but not in his Preſence; after 
this the Teſtator cancels the Duplicate, by tearing off the Seal, and 
then dies; and the Queſtion was, whether this ſecond Will, not being 
good as a Will to paſs Lands, ſhould yet be a Revocation of the 
firſt; and if it ſhould not, whether the Cancelling the other ſhould 
be a Revocation thercof within the Statute of Frauds and Perjuries. 
And it was decreed, that neither the Making the Second, nor the 
Cancelling the firſt, was a Revocation thereof; though in the 
Second there was an expreſs Clauſe, that he did thereby revoke all 
former and other Wills; wherein my Lord Chancellor took this Di- 
ſtinction, that the Second was not intended barely a Revocation of 
the Firſt, ſo as to ſignify his Intention of dying Inteſtate, or without 
any Will; but it was intended as an effectual Will to paſs the Lands 
to the Perſons, and in the Manner thereby deviſed ; and therefore, if 
it was not good as a Will to that Purpoſe, it was no Revocation of 
the Firſt, but as it was ſuppoſed to be valid as a Will for paſſing the 
Lands by the Second; and if a Man by his Will deviſes Lands to 4. 
and after makes a ſecond Will, and thereby deviſes the ſame Lands 
to B. if this ſecond Will be not good as a Will to paſs the Lands to 
B. it ſhall be no Revocation of the Deviſe in the firſt to 4. for it 
is plain 4. was to loſe only what B. was to gain; and if B. gains 
nothing by the Second, A. ſhall loſe nothing that was given him by 
the Firſt; but if a Man exccutes a ſecond Will, which appears to 
have no other Intention than to revoke the Firſt, and to die Inteſtate, 
though this Second be not in all Circumſtances duly executed as a 
Will whereby to paſs Lands, yet it will operate as a Revocation of 
the Firſt; and as to the Cancelling or Tearing of the firſt Will, that 
is no Revocation of it in this Caſe, becauſe that was no ſelf-ſubſiſt- 
ing independent Act, but done to accompany, or in a Way of Affir- 
mation of the Second; it was done from an Opinion, that the Second 
had e ffectual ly revoked the Firſt, and therefore he tears the Firſt, as 
of no Uſe; but if the Firſt was not effectually revoked by the Second, 
that Act of Tearing the Firſt will not deſtroy it neither; for tho' a 
Man may by the Statute of Frauds as effectually deſtroy his Will, 
by "Tearing or Cancelling it, as by making a Second; yet if he does 
make a Second, and intends that as a Revocation of the Firſt, if it be 
inſuſhcicnt for that Purpoſe, as in the principal Caſe, the Tearing and 
Cancelling being only in Conſequence of his Opinion, that he made 
a good ſecond Will, ſhall not deſtroy the Firſt ; but it ought to be ſet 
„ Vern. up again in Equity. Hill. 1716. between“ Ouyons and Tryers de- 
741, 2. 8. C. creed. Vide 3 Mod. 220, 258. 3 Lev. 86, 87. 
2. But if a Man cancels or revokes either the Duplicate or origi- 
(a) By the nal Will, this is an effectual (a) Avoiding of both, they being both but 
wr one Will, and therefore muſt ſtand or fall together. 2 Fern. 742. per 
ente ec he Curiam ; and ſaid to have been ſo refolved in Sir Ede. Seymonr's Caſe. 
Wiring of 3 Tenements or Heredita ments, or any Clauſe thereof, ſhall be revocable, other- 
ways than by ſome other Will or Codicil in Writing, or other Writing declaring the ſame, or by Burn- 
ing, Cancelling, Tearing, or Obliterating the ſame by the Teſtator himſelf, or in his Preſence, and 
by his Direction and Conſent, but ſhall continue, Sc. unleſs altered by ſoive other Will or Codicil 
in Writing, or other Writing of the Deviſor, ſigned in the Preſence of Three or more credible Wit- 
neſſes, declaring the ſame. And by the ſame AQ, no Will in Writing concerning Perſonal Eſtates 
ſhall be repealed, nor any Clauſe or Bequeſt therein altered by Words, or Will by Word of Mouth 
only, except the ſame be in the Life of the Teſtator committed to Writing, and read to and allow- 
cd by him, and proved to be done by three Witneſſes.— But where a Man by Will in Writing deviſed 
the Reſidue of his Perſonal Eftate to his Wife, and after, ſhe dying, he by a Nuncupative Codicil 
b«queathed to F. S. all that he had given to his Wife; and it was reſolved good; for by the Death of 


the Wife, the Deviſe of the Reſidue was totally void; and the Codicil was no Alteration of the former 
Will, but a new Will for the Reſidue. Raym, 334. 1 3. A 
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3. A Man makes his Will in Writing, and thereby deviſes all his 


Real and Perſonal Eſtate to his Wife, her Heirs and Exccutors, in 
Truſt to pay his Debts and Legacies, and then deviſes ſeveral Lega- 
cies to his Children and other Perſons, and concludes, In Witneſs 
whereof I have, to this my laſt Mill and Teſtament containing nine 


Sheets of Paper, and to a Duplicate thereof, to be left in the Hands 


of ſuch a one, ſet my Seal to every Sheet thereof, aud to the laſt of 
the ſaid Sheets my Hand and Seal, in the Preſence of three Mit- 
nefſes, who all ſubſcribed their Names in duc Form of Law; after- 
wards the Teſtator being minded to add other Truſtees to his Wife, 
and make ſome little Alterations in his Will, ſends for a Scrivener, 
and gives Directions to prepare a Draught of Inſtructions for another 
Will, which the Scrivener does accordingly, which the Teſtator read 
_ over and approved very well, and ſets his Hand to it; and being at a 
Tavern, thinking he had now made a new Will, he pulls out of his 
Pocket the firſt Will, and tears of the Seals from the firſt cight Sheets, 
which the Serivener ſeeing, asked him what he was doing. thy ſays 
he, Iam cancelling my firſt Mill. Pray, ſays the Scrivener, hold your 
Hand, the other Mill is not perfected, it will not paſs your Real E- 
fate for Want of being executed purſuant to the Statute of Frands 
and Peryjuries. I am ſorry for that, ſays he, and immediately deſiſted 
from tearing off the Scals, and in ſome ſhort Time after dies, with- 
out having done any Thing further to perfect the ſecond Will, or 


cancelling the Firſt; after his Death, on Application to the Spiritual 


Court by the Wife, who was made Executrix of this laſt Will, they 
ſentenced it a good Will as to the Perſonal Eſtate, and admitted her 
to prove it ; and on a Bill brought by the Legatecs againſt the Wife 
and other Truſtees, to have a ſpecifick Performance of the Truſts in 
the firſt Will, and that the Eſtate might be ſold purſuant to the Di- 
rections of that Will; it was inſiſted upon, that the firſt Will was re- 
voked, cither by Making of the Second, or by the 'Tearing off the 
Seals from the Firſt. But my Lord Chancellor held, that the ſubſe- 
quent Will could be no Revocation as to the Real Eſtate, not being 
executed according to the Statute of Frauds and Perjuries; and that 
as to the Tearing off the Seals from the Firſt eight Sheets, that not 
being done animo cancellandi, was no Revocation; and that the Seal 
remaining whole to the laſt Sheet was ſuſficient, and in Strictneſs it 
was not neceſſary that all the Sheets ſhould be ſealed; but becauſe 
the Spiritual Court had ſentenced the Second a good Will of the 
Perſonal Eſtate, his Lordſhip held it a good Will for the whole Per- 
ſonal Eſtate; and that ſuch Legatces of Perſonalties in the firſt Will, 
as are left out in the Second, muſt loſe their Legacies; but for thoſe 
that had Legacies by the firſt Will, chargeable on the Real Eſtate, 
if the fame Legacics were deviſed to them by the ſecond Will, that 
they ſhould ſtill continue chargeable on the Real Eſtate ;' provided 
ſuch Legacies were not increaſed or inlarged by the ſecond; Will; for 
though the ſecond Will was not ſufficient in itſelf to charge the Real 


Eſtate, yet ſince the Real Eſtate remained well deviſed by the firſt. 


Will, they ſhould be ſliſl ſecured by that Real Eſtate, for they were 
not deviſed out of Land like a Rent, but only. ſecured; by Land, 
which before was well deviſed ; but for other ne abſolute Perſonal 
Legacies deviſed by the Laſt Will, they nga be chargeable only 
upon the Perſonal Eſtate, and ſhould have the Preference to be firſt 
paid out of the Perſonal Eſtate before the other Legacies in PEAS 
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Will, charged upon the Real Eſtate, becauſe they had their ſeveral 
Funds out of which they were to be paid. Hill. 6 Aun. between 
Hyde and Fhee. is 

4. If 4. deviſes Lands to B. and his Heirs, and afterwards mort- 
ages the ſame Lands to J. S. for Years, or in Fee, tho a Mortgage 

(a)Vid. 1R9, in Fee be a total Revocation at (a) Law, yet in Equity it ſhall be 

Abr. 616. a Revocation pro tanto only. 1 Vern. 329, 342, 97, 141, 182, 1 Salk. 

158. F. P. admitted to be a ſettled Point in Equity. 

5. So if a Man ſeiſed in Fee deviſes it to J. S. in Fee, or for Life, 
and afterwards makes a Leaſe to F. D. for Years, this, even at Law, 
ſhall not be a Revocation, but during the Years ; for his Intent does 
not appear further than during the Term for Years. Between Moun- 
tagut and Zefferies, 1 Rol. Abr. 616. WW 

6. So if a Husband poſleſſed of a 'Term for forty Years deviſes it 
to his Wife, and after leaſes the Land to another for twenty Yeats, 
and dies, this Leaſe is not any Revocation of the whole Eſtate, but 
only during the twenty Years, and the Wife ſhall have the Reſidue 
by the Deviſe. Between Wilcox and Kent, 1 Rol. Abr. 616. 

7. But if 4. deviſes Lands to B. and his Heirs, and twelve Years 
after Leaſes the ſame Lands to B. for ſixty Years, to commence after 
his Death, and delivers the Deed to a Stranger, to the Uſe of B. who 
does not deliver it to B. till after the Death of A. this is a Revoca- 
tion of the whole Eſtate; for both Eſtates are not conſiſtent, nor can 
veſt in B. at the ſame Time; and it was plainly the Intention of the 
Deviſor, that B. ſhould have the leſs Eſtate only. Hill. a5 Eli. be- 
tween Coke and Bullock, Cro. Fac. 49. adjudged, tho' objected, that 
it was the Intention of A. that B. ſhould have his Liberty to take by the 
Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life of A. 

8. But if the Leaſe made to the Deviſee had been to begin either 
in Præſenti or Futuro, in the Life of the Deviſor, it had not been a 
Revocation; for inaſmuch as the Leaſe might have determined in his 
Life, it was conſiſtent with his Will. Cyo. Fac. 49. per Curiam. 

9. So where 4. by Will deviſed to his younger Son a certain Meſ- 
ſuage for ninety-nine Years, if three Lives lived ſo long, yielding and 
paying his Siſter, the Plaintiff, 20 J. per Ann. until twelve Years 
old, and thence 40 J. per Ann. for Life; and afterwards the ſaid 4. for 
300 l. Fine demiſed the ſaid Meſſuage to J. S. for nincty- nine Years, 
if three Lives lived fo long, yielding and paying 50l. per Aun. to A. 
the Teſtator, his Heirs and Aſſigns; and tho” it was held at the Rolls 
to be a Revocation, yet on an Appeal to my Lord Keeper, he decreed 
it to be no Revocation, and that the Daughter ſhould be paid her 
Annuity ; and he ſaid, that the Rule is, where a ſubſequent Act ſhall 
amount to a Revocation by Implication, it muſt be a neceſſary Im- 
plication ; and the Act muſt be wholly inconſiſtent with the Deviſe. 
Paſch. 1705. between Lamb and Parker, 2 Fern. 4. 

10. So if 4. deviſes Lands to Truſtees to pay his Debts, and then ta 
pay his Wife 200 J. per 47. for her Life; and « Teſtator living ſeve- 
ral Years after, his Debts increaſed from 2000/. to 10000 . for 8aQab 
whereof his ſaid 'Truſtees were bound, and afterward A. the Teſtator, 
by Deed and Fine conveys. bis Lands to his ſaid Truſtees, to ſell to 

97 4775 Debts, and the Surplus to him and his Heirs; and though the 
ife joined with him in the Fine and Conveyance, yet this ſhall be 

no Revocation of the Wife's 45 fer Aun. and ſhe ſhall have the 

3000. per Ain. out of the Surplus of the Money, after the Debts 


4 paid. 
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paid. Mich. 1691. between Vernon and Jones, 2 Fern. 241; de- 
creed; but the Reporter adds a O. "7 | 
11. But in a Caſe where Fdward, Earl of Lincoln, had mortga- 
ged the Manor of S. to the Defendant Myun and his Heirs, for 
120001, and afterwards, by his Will, in Default of Iſſue Male of his 
own Body, deviſed it to Sir Fran. Clinton (who was to ſucceed him 
in the Honour) for his Life, with Remainder to his Firſt and other 
Sons in Tail Male, with other Remainders over; and appointed that 
his Houſhold-Goods at his chief Houſe at &. ſhould remain there as 
Heir-looms to the next Heir Male, who ſhould be Earl of Lincoln; 
and made Sir Francis Clinton Executor; afterwards the Earl (who 
was very whimſical )took a Fancy to one Mrs. Calvert, Daughter to 
the Lord Halti more, and fancied he would marry her, (though it was 
proved in the Cauſe, there never was any Intention of ſuch Marriage 
in her, or in any of her Relations, nor any Treaty about it,) and in 
this Fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the De- 
tendants Davenport and Townſend and their Heirs, (in Conſideration 
of the ſaid intended Marriage, as it was expreſſed, ) to the Uſe of him- 
ſelf and Heirs, till the ſaid intended Marriage took Effect; then as 
to Part in Fruſt for Mrs. Calvert and her Heirs, in Lieu of her Dower, 
and as to the Reſt in Truſt that the 'Truſtees ſhould ſell it, to diſin- 
cumber that Part limited to Mrs. Calvert, and the Surplus of the 
Money to his Executors and Adminiſtrators; there was no farther 
Progreſs towards the Marriage; and ſometime after the Earl died, 
without any Alteration of his Will, and the Honour deſcended to Sir 
Francis Clinton (who had but a very ſmall Eſtate, if any, ) who died 
ſoon after; and the Plaintiff, his eldeſt Son and Heir, an Infant of a- 
bout ſeven Years old, brought his Bill to have the Redemption of the 
Mortgage, and a Conveyance of the Eſtate ; and the Defendants 4, 
B. and C. who were Couſins and Coheirs of Earl Edward, brought 
a Croſs- Bill, that they might redeem and have the Eſtate conveyed to 
them. And the only Queſtion was, whether this Leaſe and Relcaſe 
were 4 Revocation of the Will. It was ſaid for the Plaintiff, that the 
Earl had but an equitable Intereſt (the whole Eſtate being before 
mortgaged in Fee, ) and therefore it ought to be conſidered according 
to Equity; and that tho ſuch-a Leaſe and Releaſe would have been 
a Revocation of a Deviſe of a legal Eſtate, yet it will not beſo here; 
for the Reaſon the Law goes upon in judging it a Revocation is, be- 
cauſe the Leaſe and Releaſe is a Conveyance of the Eſtate, and ſo 
ex neceſſitate. rei a Revocation of the Deviſe ; and it is plain the 
Law goes upon this, and not upon any ſuppoſed Alteration in the 
Perſon's Will; for if a Man makes a Will, and thereby deviſes Lands 
to F. S. and his Heirs; and afterwards articles to ſell the Lands to 
J. D. and his Heirs, and receives the Purchaſe-money, and dies be- 
fore any Conveyance made, theſe Articles will be no Revocation of 
bis Will; and yet it is as plain his Mind and Intention, as to thoſe 
Lands, is altered, as much as if he had actually made & Conveyance 
to J. D. and in Caſe of an equitable Intereſt, the Leaſe and Re- 
leaſe makes no Alteration of the Eſtate, ſo as to induce a Neceſſity 
of adjudging it a Revocation, as there is in Caſe of a legal Eſtate ; it 
is plain as to his Intention, that he did not intend any Revocation or 
Alteration of his Will, unleſs or until that Marriage ſhould take Effect, 
for by the Releaſe it is limited, that till that Marriage it ſhould be 
to him and his Heirs, which is juſt as it was before; and that Mar- 
T rlage 
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riage having never taken Effect, the Eſtate continues juſt as it was; 
and it cannot be pretended, that this Leaſe and Releaſe are any ex- 
preſs Revocation of his Will ; and the Court of Chancery is ſo far 
from following the ſtrict Rules of legal Revocations, that it often re- 
lieves againſt them; and therefore if a Man deviſes Black-acre to J. S. 
and his Heirs, and afterwards mortgages to J. D. and his Heirs, this 
in Law is a Revocation of the Deviſe, and yet in Equity it ſhall 
be none farther than to let in the Mortgage; and to this Purpoſe 
were cited ſeveral Caſes; and therefore ſince the Court of Equity 
muſt interpoſe for one Side or t'other, it was concluded it ought to in- 
terpoſe for the preſent Earl, and that he ought to have the Redemp- 
tion of the Eſtate, as deviſcd by the Will of Earl Edward. For the 
Defendant it was ſaid, that ſuch a Leaſe and Relcaſe would have 
been a Revocation of a Deviſe of a legal Eſtate, and that equitable 
Eſtates are governed by the ſame Rules that legal Eſtates are; and 
there is no Fraud or Circumvention, nor other cquitable Circum- 
ſtances, to make the Court vary from that Rule in this Caſe; and 
the Will is in Diſinheriſon of the Heir, who is always favoured in 
all Courts; and as to the Caſes put, where Mortgages have been 
held to be no Revocation in Equity, it was ſaid the Reaſon of that 
is, becauſe Mortgages are not conlidered as Conveyances of the E- 
ſtate, but only Charges upon it; and my Lord Keeper was of this 
Opinion, and decrecd the Plaintiff's Bill to be ditmiſ$d, and the 
Coheirs to have the Redemption of the Mortgage. Trin. 1695. 
between the Earl of Lincoln and Rolls & al, Show. P. C. 154. 
S. C. and the Decree affirmed in the Houſe of Lords. 

12. So where Sir 7ohn Huband, by Will in Writing dated the 
12th of Feb. 1708. deviſed ſeveral pecuniary and ſpecifick Legacies, 
and then gave all the Reſt of his Real and Perſonal Eſtate, after all 
his Debts and Legacies paid, to John Pollen, on Condition he took 
the Name of Huband upon him and the Heirs Males of his Body, 
with divers Remainders over ; afterwards, by Leaſe and Releaſe 
the zoth of Aug. 1709. Sir John Huband, together with J. & his 
Truſtee, conveyed ſeveral Manors and Lands in the County of 
T/arwick to Truſtees and their Heirs, to the Uſe of himſelf for Life, 
without Impeachment of Waſte, and that the Truſtees and their 


Heirs ſhould execute ſuch Conveyance and Conveyances thereof, as 


the ſaid Sir John by Writing under his Hand and Seal, or by his 
Laſt Will and 'T'cſtament, ſhould direct or appoint; and in 1710. Sir 
Fohn died, without altering or revoking the ſaid Will, or making 


any other Appointment touching the ſaid Real Eſtate; and the Que- 


{tion was, whether this Leaſe and Releaſe were a Revocation of the 
Will, or not; the original Bill of Pollen being to eſtabliſh the Will, 
and the Croſs-Bill to ſet aſide the Will, and have an Account of 


the Profits; and it was decreed, that the Leaſe and Releaſe were a 


Revocation of the Will. Mich. 1712. between Pollen and Huband. 

13. A. having Iſſue four Daughters, and no Male Iſſue, deviſes 
Lands to Truſtees, in Truſt to permit his Daughter S. to receive the 
Rents and Profits until her Marriage or Death; and in Caſe ſhe 
married with the Conſent of Two of the Truſtees and her Mother, 
then to convey the Premiſſes to her and her Heirs ; but if ſhe died 
before Marriage, or married without ſuch Conſent, then to convey 
to other Perſons; afterwards F. marrics in the Life-time of her 


Father, and with his Conſent, and he ſettled Part of thoſe Lands on 
[2 ber 
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her and her Husband, and died; and it was held, that this Settlement 
was no Revocation of the Will, as to the Deviſe of the other Lands. 
Mich. 1716. between Clarke and Berkley, 2 Vern. 720. Vid. here 
a Deviſe ſhall be a Satigfaction, Title Deviſe, Letter (L.) 

14. 4. made his Will, and therefore made his Brother Executor, 
and deviſed unto his Executor all his Eſtate both Real and Perſonal, 
and four Years-afterwards. he marzieszand then by,a Codicil makes 
his Wife his Exccutrix ; and the Queſtion was, whether the Brother 
ſhould have the Perſonal Eſtate ; and it was urged, that he ſhould, 
for he does not take it as Executor only, but by expreſs Words of 
Gift in the Will ; and it "PSB. Zhak thors was not only a Benefit 
intended him as Executor for eve the Real Eſtate was deviſed 
to him; but it being in Proof, that he had not any the leaſt Real E- 
ſtate in the World, it was ſaid by my Lord Chancellor, that the Per- 
ſonal Eſtate was deſigned him only as Exccutor; and it was therc- 


o 
— 


+ 


upon decreed for the Widow, the Exetutris. - 1 Vern. 23. 

15. J. S. being a Bachelor, made his Will, and deviſed a Legacy? 
of 5001. to his Brother, and othef Legacies ts other Perſons, and de- 
viſed his Real Eſtate to Eliz. Cloſe and het Heirs, and afterwards 
intermarrics with the ſame Elia. Cloſe, and died, leaving her Pri- 
gement enſeint- with a Son, without making any Alteration in his 
Will; and the main Queſtion in the Caſe was, whether this Altera- 
tion in the Teſtator's Circumſtances did of itſelf, without more 
ado, amount to a Revocation of the Will. Thoſe who argued for its 
being: Revoeation, relird- on the ,Caſc of one Ayres,.in which it 

was reſolved by the Judge „ that wherd 4 Man that was unmarricd 
made a Will, and deviſed away his Eſtate, and afterwards marri- 
ed and had a Child, and died without making any Revocation of 
his Will, that this Alteration of Circumſtances was in itſelf a Re- 
vocation of the Will; and a Caſe was cited out of Cicero, where 
one thinking his Son dead, deyiſed his Eſtate to another, yet the 
Son returning, held he ſhould have it, becauſe it was not to be ſup- 
poſed he would have diſinherited him without Reaſon. On the o-, 
ther Side it was argued, that tho Alteration of - Circumſtances might 
in ſome Caſes amount to a Revocation of a, Will; yet not in this, 
for hete is nothing but what a reaſonable Man might do, nothing 
unjuſt or unjuſtifiable; it appeared he had an Intention of marrying, 
Eliz, Cloſe when he made the Will, though perhaps he might not 
know, when he died, that his Wife was enſeiut; or if he did, yet it 
is not uncommon for many, who arc kind to, or fond of their Wives, 
to leave their Children wholly in their Power, to make them the, 
more Dutiful to her, and that he muſt know the Son would be the. 
Wife's Heir as well as his, and would have the Eſtate as ſuch, i 
ſhe did not diſpoſe of it from him. My Lord Keeper was clear of 
Opinion, that Alteration, of Circumſtances might be a Revocation, 
of a Will of Lands as well as of a Perſonal Eſtate; and that notwith- 
ſtanding the Statute of Frauds and Perjuries, which does not extend 
to an implied Revocation ; but no ſach Alteration appears here, for 
no Injury is done any Perſon; and thoſe are provided for whom the 


Teſtator was moſt bound to provide for; and ſo eſtabliſned the Will. | 
Trin. 1702, between Brown and Thompſon. nts Ns 
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(4) Of Writs of Erroz, and Writs mandato⸗ 
ry, when to iſſue, __ 


I. A Being indicted for not coming to @hurch, and found guilty, 
Lo Application was made to the Attorney General; they might 
bring a Writ of Error; but he refuſed thereof; and there- 

upon the Lord Keeper was moved for ſuch a Writ; but he ſaid, that 
though he had the Cuſtody of the Great Seal, yet he would make 
no Uſe thereof, but according to the Courſt of the Court, and there- 
fore could not put the Seal to a Writ of Error, till it had been firſt 
ſigned and allowed by the Attorney General; and he took it, that a 
Writ of Error in a criminal Matter was e gratia Regis in all Caſes, 
but where Provifion is made for the ſame by the Statute, and is not 
due ex debito Juſtitiæ, or de curſu; but if there were real Error in 
the Caſe, and a Writ of Error was not ſought for Delay, the Way 
was to petition the King, and he would give Directions for inſpecting 
the Proccedings, and fee if there was real Error, or whether a Writ 
of Error was ſought purely for Delay, n 168 3. between Crawle 
and Crazwle, 1 Fern. 170, 175. S. P. And the Attorney General ſaid, 
that 4. being indicted on the Statute 3 Fac. 1. no Etror could avail 
him, and the Indictment could not be quaſhed, nor the Proceedings 
avoided, otherwiſe than by Conformity. e 
2. A Motion was made, that the Lord Keeper would grant a 
mandatory Writ, to the Chief Juſtice of the Rig Bench, to com- 
mand him to ſign a Bill of Exceptions in the Cafe of the Lord Gray 
& al, who were convicted for a-Riot in London; and they produ- 
ced a Precedent, where, in a like Caſe, ſueh Writ had iſſued out of 
Chancery to the Judge of the Sheriff 's Court in London; but the 


Lord Keeper denied the Motion, for that the Precedent they — 
4 | | ce 
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ced was to an inferior Court, and he would not preſume but the 


Chief Juſtice of England would do what ſhould be juſt in the 
Caſe; for poſſibly. you may tender a Bill of Exceptions which has 
falſe Allegations in it, and the like; and then he is not bound to 
ſign it; for that might be to draw him into 4 Snare; and ſaid, if 
they had Wrong done them, they might right - themſelves by an 
Action on the Caſe, and if this Court had a f to grant ſuch 
a Writ, the ſame was diſcretiotiary only, as Writs of Error ate in 
eriminal Caſes, which are diferetionary, and not de curſui Trim. 
e e e 7 ON WRT? RAE O.3 


(B) Hf ſuperſeding Urits, fot what Ca uſes. 


1. A Being excommunicated for Contumacy, and a Writ of De ex- 
* communicat' capiend awarded, it was moved for a Superſe- 
deas to the Writ, by Reaſon that the Sigmificavit was general and 
uncertain; but i was faid by the Lord Chancellor, that a Superſe- 
deas could not be granted on that Ground; but if the Excommu- 
nication were not for any of the Offences within the Statute 5 Eliz. 
and the Signrficavit did not expreſs the ſame, the Remedy expreſly 
appointed upon that Statute is a Haben Corpus, and upon the Re- 
turn of it the Parties ſhall be diſcharged; but it being then alledged, 
that an Appeal was brought, and Security given to proſecute it 
with Effect, a Swperſedeas was awarded, the Lord Chancellor ſay- 
ing, that the Appeal was a Superſedeas of it ſelf; Mich. 168 1. The 
King verſus Sneller, Rinſſell & al. | | 
2. Upon a Motion made for a Syper/edeas to # Writ De Cantione 
odmittewda, for that they had taken a Writ to the Sheriff, without 
any Affida vit filed; that the Biſhop refuſed to admit of Caution, and 
for that Reaſon a Syperſedeas was awarded; and the Lord Keeper 
declared, that finding this Court often troubled for Writs De cau- 
tione admittenda, he thought the Right of it was, that if there was 
a Sentence for a Man to pay Money, or do any other Fhing in 
the Spiritual Court; 4 Man ought firſt to perform that, before he 
is admitted: to his Writ De cantione aumittendu; for it is in vain to 
take Security Parere imanpdatis Recleſiæ, whilſt a Man refuſes the 
Senterice; but the Reporter adds a Oiære; for ſuppoſe a Man be 
excommunicated for not coming to Church, or not receiving the 
| Sacrament; how! can he do that till his Caution is admitted, and he 
abſolved'? Hill. 1682. Arebbiſhop of York verſus —, 1 Vern. 119. 
3. An Excommumicato caplendo having been awarded, was on 
Motion ſuperſeded before the Returti of it, for the Generality of the 
Significaoit whereon it was awarded, which was only that the Par- 
ty was excommunieated in Oadam caſa appellationis & Onerel ; 
for the Chancellor held clearly, that till the Return of the Writ, the 
Court of King's Bench cannot relieve him; and if this Court cannot 
help him neither til} the Return of the Writ,” he muſt in the mean 
Time lie in Prifon ; and+this he was-elear in, withbut entring into 
the Queſtion which was made in this Cafe, whether, after the Writ 
returned and filed in B. R. aecotding to the Statute 5 Elis. that 
Court had not the fole Power of proceeding on it; for till the Writ 
returned and filed there, they had nothing to do with it, n 
. f | C ay 


— 


Writs. 


Way of Quaſhing or Superſcding it on Motion; and two Prece- 
dents were cited 10 Ged. 1. where ſuch Writs had been ſuperſeded 
quia impropide Eman', before the Return in B. R. and he ſaid the 
Gaſes of King and Foraler, and of the Biſhop of St. Datidi, A Salk. 
293, 294. may be good Law, as they were after the Writs, returned 
and filed; and yet this Court could not be ouſted of its Juriſdiction 
in the mean Time, before the returning and filing of the, Writ in 
B. R. And my Lord Chancellor ſaid, that at the Common Law the 
Excommunicato Capiendo was not returnable till the Pluries, but 
went firſt, and then an Mias; and if that not obeyed, then a Plu- 
ries; and if not then returned, then an Attachment to the Sheriff. 
Hill. 1727. between Barlow and Collins, _ 5 
4. Thomas Bambridge, late Deputy Warden of the Heet, was indict- 
ed for the Murder of one Caſtle, a Priſoner in the Fleet, and acquitted; 
and the Widow brought an Appeal; the Writ was directed to the 
Sheriff, and returnable the firſt Day of next Term in B. R. being 
iſſued out of the Chancery ; the Writ was, OQuia Maria Caſtle fe- 
cerit vos ſecur per Plegios A. and B. (naming them particularly 
with their Additions) de appells ſud proſequend' ideo præcipimus vo- 
bis quod attachietis per Corpus, Gc. And now it was moved in 
Chancery to ſuperſede this Writ, for that in Truth no Pledges were 
found or entred, notwithſtanding the Naming-of them in the Writ, 
as appeared by Affidavit; and it was ſaid, that Pledges in an Appeal 
were grounded on the Statute of Weſtm. 2. which takes Notice of 
vexatious Appeals brought by Perſons who had nothing to anſwer 
Damages, in Caſe they did not proceed, or that the Appellee was 
acquitted ; and the Bringing of a Man's Life twice in Jeopardy, was 
of ſuch Conſequence, that if the Appellor was not ſufficient to an- 
{wer the Damages, his Pledges or Suretics ought, and therefore were 
they required to be real, and not fictitious Perſons, like John Doe 
and Richard Roe; and they ought likewiſe actually to give Security 
to proſecute the Appeal. That they could not move in the King's 
Bench to quaſh this Writ, becauſe it was not returnable there till 
the firſt Day of the Term; and if they could not move to ſuperſede 
it here, a Man muſt lie in Priſon without Bail or Mainpriſe for a 
whole long Vacation, as Bambridge has done in this Caſe, upon an 
erroneous Writ, without Redreſs, It was alſo argued, that the Writ 
was abſurd, and neither Grammar nor Senſe ; for it ſhould have been 
. $i Maria Caſtiè fecerit vos ſecur, and not Onia vos fecerit, the 
Word 94a relating to the Time paſt, and the Word Fecerit to a 
Time future; and that the Precedents are, Si A. B. fecerit vos ſe- 
cur”, in the Nature of a Condition precedent; ſo that till the Appellor 
has made the Sheriff ſecure, by finding of Sureties, he is not to at- 
tach him; or it ſhould have been Ouia A. B. nos fecerit ſecur'; fo 
that the Suretics are either to be given to the King before the Iſſuing 
of the Writ, and then it is Quia nos, or to the Sheriff after the Iſſu- 
ing thereof, and then it is $7 A. B. fecerit vos; and fo are the Pre- 
cedents in Raſtal 44, 46. Co. Ent. and others; and the Sheriff may 
return to the Writ, Non ingenit Plegios; and though it is ſaid in 
2 Jom. 15 4. and other Books, that the Appellor may find Sureties at 
any Time before Judgment, that cannot be; for then, if the Appel- 
lor finds that the Appellee is likely to be acquitted, he will never de- 
mand Judgment at all, and then the Partys Life may be brought 
4 twice 
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twice into Danger, and yet have no Recompence in Damages againſt 
an unjuſt Appeal; and it was reſembled to an Excommunicato Capi- 


endo, which is returnable in B. R. they cannot move there to quaſh 


the Writ till it is returned and filed, becauſe till then the Writ is not 
in Court, but in the Sheriff's Hands; but if the Writ iſſued erronice 
or improvide, this Court from whence it iſſued, may call it in or ſu- 
perſede it; and the Great Seal ought not to be affixed to an eroneous 


or irregular Writ; but it was argued on the other Side, and agreed 


by, my Lord Chancellor, that this Writ did not iſſue erronic or im- 


provide, that that muſt be ſomething extrinſick to the Writ it ſelf, 


that if there be any Defect in the Writ, they may move to quaſh it 
when it comes into the King's Bench, if they think fit ; that by the 
Precedents in Raſtal, and 2 Jon. 154. it appears, that the Appellor 
may find Sureties in Court, if the Sheriff return Non invenit plegios, 
or even at any Time before Judgment; that the Statute of Meſtminu- 
ſter the Second, was not made for the Finding of Pledges, but for 
the Puniſhment of the Abettors, and that there were very many Pre- 
cedents, where no Sureties were actually found, that the Sheriff may, 
if he will, attach the Party without finding Pledges, becauſe they may 
be found afterwards, or he may refuſe to attach him, and return quia 


Non invenit plegios, that quia A. B. fecerit vos ſecur', becauſe the 


Party will find Pledges, is as good as &i fecerit, and that the Party 
may either find Sureties to the King, and then it is Qyza nos, or to 
the Sheriff, and then it is, Si vos, c. ſo the Motion was diſallowed, 
Octob. the 14th, 1729. Bambridge's Caſe. 
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Abatement and Revivor. 
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Y the Death of g material Party 
the Suit abates. Page 1. The 
Marriage "of a Femme Plaintiff abates 
the Suit. Page 1. Caſe i. The Heath 
of the Wife, when they ſue for what 
they have a joint Right to, ſhall not a- 
bote the Suit. c. 2. So if the Husband 
dies. c. 3. But otherwiſe if the Suit 
had been concerning the Wife's Inheri- 
tance. c. 4. By the Death of one Foin- 
tenant the Suit does not abate; {ecus of 
Tenants in Common. c. 5. The Plain- 
tiff s Death, after a Bill of Inter- 
pleader, abates not the Suit. p. 2. c. 6. 
Though by the Death of Ceſtui que 
Truſt, the Suit abates as to him; yet 
if there be a Decree againſt him, and 
his Truſtecs to convey, Oc. the Truſ- 
rces are obliged to convey, for the 
Death of either Party makes an A. 
batement only quoad himfelf. e. 7. T he 
Court will order Money out of Court to 
a Perſon intitled to it, by a Decree, 
notwithſtanding the Death of ſome of 
the Parties. c. 7. 
A Deviſes cannot revive. p. 2. c. 1. | 
An Aſſiznee may by Scire facias. c. 2. 
IWhether he may for Want of Privity 
quære, but he may bring a Bill of Re- 
ivo. p. 3. c. 2. In an original Hill 
to ſupply the IVant of Privity, the 
Party ſhall have the ſame Advantage 
as if it was a Bill of Kevivor. p. 3. c. 3. 
A Bill of Reoicor may be bronoht a- 


3 


|gainft a Deviſce. Pa 


- Caſe.g. tu 
am tual Account, the Def 1 A 
wel} as 1. , may reine. p. 3. c. f. 
Wat the Defendant may in any Cale 
revize as well as the Plajntiff, aud 
If there are ſeveral Plajntiifs who re- 
fuſe to jojn ix reviving the Suit, they 
may be made Defendants. p. 2. c. 7. 
A Creditor admitted to come in may 
revive. p. 3. c. 7. Muſt revive againſt 
all, but not unleſs they have anſwered. 
c. 8.9. May proceed againſt the Huſ- 
band without reviving againſt the Ad- 
miniftratrix of the Mile. p. 3. c. 10. 
The Heir or Hxecutor of the Party dy- 
iug may TeVIVE. p. 3, 4. c. 11. 
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p. 4. c. 1. Bill of Revivor upon a Bill 
of Revival lies. c. 2. Naming a Party 
Defendant inthe Bill of Revival, who 
was no Party to the original Suit. 
c. 3, 4. After a Decree the Suit regu- 
larly to be revived by Scire facias. c. 5. 
After a Cauſe has ſlept twelve Months, 
- 19. muff be a Subpœna ad Facicnd? 
tt. ©. G. 


Account. 


Matters of Account proper in Equi- 
Ty, againſt whom it lay at C01111,028 
Le. p. 5. A ſurviving Factor muſt 
Account. p. 5. c. 1. An Apprentice 


muſt Account. p. 6. c. 2. An Infant 
We | nat ] 
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mot compellablè to accoumt. Page 6. 
Caſe 3. 4 Receiver to a FTruſtee mußt 
Aecoumt to Ceſtui que Truſt. c. 4. 
here a Perſon, eoho rertives a Thing 
aa menial Servant, ſhall not beaccount- 
able to amy Other, - except- his Maſter. 
c. 5, 6,7. An Adminifiratrixto & Cap- 
tain of Marines, intitled to am Actonnt 
«of the Perſonal Pay, amd Pay of Ser- 
"wants. c. 8. Eurim into Lands Ac- 
conuntable for ord Dvojiee. c. 9. N- 
rtrudiag on an Infant ucconntuble. p. y. 
c. 7. Purt-owners of 'n Ship acconnt- 
able to each other. c. 12. Two Par: 
chaſers, i, one has Abatements made 
him f lucumbrances, yet in Account 
'e ſhall not be allowed them excliſſive 
the other. c. 13. | 
A. Mortgagee or Truſtee to be allotv- 
ed what they: paid a Rilful Bailff, p.7. 
c. 1. Mother not allowed to diſcount 
he Maintenance of her Child. p. J. c. 2. 
An extravagant Demand not allowed 
in Diſcbunt. p. 8. c. 3. Lands appoint- 
ed for raiſing zool. for Dauphrers, 


they enter, 'how thay Hull account. 


c. 4. Eſtoppel and Diſcount 'between 
Merchants. c. 5. Diſcount, naturnl 
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count, that the Goods taken in Execu- 
tion were offered the Plaimif at the 
ſtrme Prite the Party gave fbr them. 
Page 11, Caſe 1, A Party altering a 
Bundle of Papers, his whole Acconut 
diſallowed. c. 2. Seiſing all a Man's 
Papers, and imptiſoning his Perſon, 
whether a good Bar to a Demand of 
an Account. c. 3. 

pere an Account once ſtated ſpdll be 
concinſive. p. 12. c. 4, 5. 'If made b 

| Combination to the Prejudice of a third 
| Perſon, ſhall not. c. 6. 7. qu Account 
between all the Patties who tould be 
Patties at the Time, ſhall conclude all 
others. c. 8. 4-Bill for an Account al- 
towed in Chancery after an Actcount de- 
creed, in the Spiritual Contt,'c. 9, An 
Actonnt acquieſced under a = Time, 
Pall be conclufioe.' e. to, 11. VideTitle 
Trade aud Merchandize, 375, 


Adminiſtrator, vide Title Executor 
and Adminiſtrator, 235. WEST en 


Allidavits. 


Juſtice in all Caſes. c. 6. Diſcount, 
tho it may make a Devaſtavit in Exe- 
cutong. c. 7. Diſcount allowed nzainſt, 
the Aſſtznees of a Batthruypt. c. 8. But 


if a Member:of a Company, who'ts 2 5 


debted to the Company, becomes u 
Bankrupt, they cannot diſcount their 
Debt, or retatm 'his Stock, hunt "miſt 
come in as Creditors wirh the Reſt. 
c. 8, 9. | 

J Man who charges himſelf by hi. 
Books, &c. in Account, ſball be allorv. 
ed to diſcharge himſelf in the flime 
Marner. p. To. c. 9. But if he is tif- 
proved in any Particular, muy be put 


| A Patty toho comes into Equity to 
be relieved on the Loſs of a Deed, muſt 
make Affidavit that he has not the 
Deed.'p. 13. c. 1, 2. But if he only 
prays a Diſcovery, need not. e. 2, 3. 
If his 1 Relief generally, ſuch 
Relief ſhall be npplied to the Want of 


anvit necefſary. p. 14. c. 4. 

Pleas of Privilege to be un Oath. 
p. 14. c. 5, 7, 8. Plca , Oiitlawry to 
be on 'Oath. c. 6. Plea of a former 
Suit depending for the ſatne Matter, 
necd not be bn Oath. c. 9. N 

Li Hfcieut to file an Aſfdapit before 


to prove the Whole. c. 10. 

here an Account is — a For Staud. 
ing, the Party muy be tnllocved to prove 
Ag uten on Gb.. 18 11. The 
Nefendam on Account, ſpall be diſe 
charge by Wis on Out h, of Sum un- 
der Ao s. but muſt mention to whom 
paid, and for wht ; bur the Plainnff 
ſhall rar change him on Oath with ſuth' 
$7175, C. 13, 14. 


£ 


the Attachmetit is returned. p. 15. c. 10. 
Not ſufficient in an Affidavit to ſay 
ſuch a one is a material Witneſs, and 
bexond Sen, without mentiontie the 
Point to which he cum materially de- 
poſe. p. 15. c. 2. The Oitth of the Par- 
ty inſured fufitient in Odium ſpoliato- 
. 
An Accbumant ſhall, on his own 


VO, be allotted Sufbf uuder 46s. c. 11. 


A Zac Hur ro n Demand of an Ac-\ for whith vide Tirt: Account. 


Agreements, 


the Deed only, aui therefore no A. 


ail. 2 


Agreements, Articles and Covenants. 


Zaquity will decree the Execution of 
Agreements in Specie, though there is 
Remedy by Action at Common Law. 
Page 16. Caſe 1, 2, Nut ſuch Aaree- 
ments muſt be entered into without 
Fraud or Surprize, and muſt be reaſon- 
able. p. 17. An Agreement in Nature 
of a Mager decreed. c. 2. An Agree- 
ment by the intended Husband to ſettle 
a Fointure of ſuch a Value on his 
IWife, decreed againſt the Heirs of the 
 Husband. c. 3. An Agreement by the 
Tenant in Poſſeſſion to leave the Lands 
to the Heir at Law, who pretended a 
Title in Conſideration of quiet Enjoy- 
ment during Life, decreed. c. 4 An 
Agreement by one to leave his Brother 
his Lands, if he himſelf died without 
ie, being made on the Brothers 
Marriage, and in Conſideration of his 
Receiving a certain Portion, decreed. 
c. 5. Covenants by an Aſſignee decreed 
in Specic, aud a Quantum damnificar 
diretled. c. 6. in Agreement to ſettle 
Lands of ſuch a Value on a Wife, miſt 
be made up ſo much, and the Value 
proper to be ſettled by a Maſter. p. 18. 
c. 7. A Bond with Condition to ſettle 
Lands by ſuch a Day, though the 
Bound is ſaved at Law by the Oblizor's 
Dying before the Day, yet the Settle- 
ment decreed. c. 8. But Equity will 
not decree an 4greement attended with 
hard Circumſtances. c. 9. So if it be 
fraudulent. c. 10. o if it be uncer- 
tain. c. 11. So if it be attended with 
ſuſpicious Circumſtances, though uo 
Fraud actually proved. c. 12. 

Agreements by the Statute of Frauds 
aud Perjuries muſt be in}Writing. p. 19. 
Fit be Part of the Agreement, that it 
ſhould be reduced into Writings, whe- 
ther Equity can iuſorce it, the Statute 
beins made to prevent Uncertainty, 
Per jury and Comrariety of Evidence. 


c. 2. If the Party confeſſes the Azree-. 


ment by Anſwer, it will be decreed. 
C. 3. Soif Part of the Agreement is 
executed, but the Reducing of it into. 
IVriting is prevented by, Fraud. c. 4. 
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Defeaſauce decreed to be exec 


** 
ted after an abſolute Conveyance, pur- 


ſuant to a parol Agreement. p. 20. c. 5. 


An Agreement ſigned but by one of the 
Parties may be decreed on the Circum- 


ftances of Frauds. c. 6. Though an 


Agreement be ſigned by one Party, it is 
within the Statute of  Frands. c. 7. 
Minutes of a Marriage- Agreement will 
be decreed, if the Marriage was con- 
ſummated, and the Father of the IWife 
privy and conſenting. p. 21. c. 8. I here 


a Parol Agreement is in Part executed. 


c. 9. A Note of an Agreement ſigned by 
one of the Parties only. c. 10. 4 Leaſe 
ſigued by one of the Parties. c. 11. 
Where ſeveral agree by Parol, 'and one 
only figns. c. 12. Where Part of the 
Agreement is executed. p. 22. c. 13, 14. 
An Agreement in Writing may be diſ- 


ſolved by Parol. c. 15. 


A Letter wrote by the Father, pro- 
miſing to give ſo much as a Marriage- 
Portion, ſufficient to take the Agree- 
ment out of the Statute, if the Father 
was afterwards privy and conſented to 
the Marriage. p. 22. c. 16, 17, 18. But 
where the Father by Letter promiſed 
ooo l. but in the Letter diſſwaded his 
Daughter from marrying the Perſon ; 
and the Court would not decree it. p. 23. 
c. 19. Parol Agreements relating to 
Foods and Chattels, when to be execu- 
. | | 

Voluntary Agreements bind the Par- 
ties themſelves, but always held diſcre- 


tionary in Equity to aid or ſet them a- 


ſide. p. 23. c. 1. A Deviſee ſhall nit 


be aided againſt a voluntary Settle- 
ment. c. 2, 3. But a voluntary Agrees 


ment may, on certain Circumſtances, be 


decreed. p. 24. c. 4. So in Favour of 


younger Children. c. 5. But if the Heir 


and younger Children are equally pro- 


aided for, may refuſe or interpuſe. c. 6. 


A Servant is more than a LVolunticr. 
c.7. Vide Title Purchaſe aud Purchaſer, 
who ſhall be deemed a Purchaſer for 
valuable Conſideration, Letter (A). 

'.. Azreements, by whom, by Tivo of 
the Pariſhioners with A. to pave the 
Streets, fhall bind them, and their Re- 
medy is againſt the other Pariſhioners. 


p. 24. c. I, An Agreement by fifteen 
| enants 


— — um — — n 
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Tenants to incloſe A: Cotrmon all ap, ff or ry 
bind the reſt. Caſe 2. So to ftint-a|- 47 


Common. c. 3. The Agreement of Te- 
nant in Tail, how. far it ſhall bind 
his Iſſue. Page 25. Caſe 4. Vide| 


Title Heir and Anceſtor, . The: Jeree- 
ment of a Copyholder cannot bar his 
Widow of her VWidow's Eſtate. c. 5. 
How far the Agreement of a Feme 
Covert: ſhall bind her. c. 6. but for 
this vide Title Baron and Feme. A 
Scrivener or Agent bound to perform 
an Agreement he entered into in Be- 
half of his Client. c. 7. How far one 
Perſon's agreeing for another ſhall. 
bind him. c. S. a 
Agreements are to be executed ac- 
cording to the Intention of the Parties. 
p. 25. c. 1. An Agreement will not be 
decreed after great Length of Time. 
p. 26. c. 2. Maſt be performed accord- 
ing to the Time per fixed. c. 3. Agree- 
ment totransfer Stock, the Stock muſt 
be transferred in Specie. C. 4. 
Covenants or Agreements that bind 
the Perſon or the Eſtate. p. 26. c. 1. 
Covenants to make further Aſſurance. 
c. 2. Covenant to grant a Rent- 
charge after purchaſed Lands, will be 
made liable. p. 27. c. 3. Covenant to 
cleanſe a Mater-courſe, runs with the 
Land. c. 4. | 
Relief when the Agreement is not 
firiftly performed. p. 27. A Seller of 
Charch-Lands without Covenants, re- 
licved againſt the Purchaſer, who hoſt 
the Lands at the Reſtoration. c. 1. 
So where the Land was evicted, but 
not by one claiming under the Vendor. 
c. 2. A Creditor agreeing to take his 
Money preciſely ſuch a Day, if not 
paid, no Relief. p. 28. c. 4. So if a 
Mortgagee agrees to take 5 |. per Cent. 
if paid ſuch a Day, &c. c. 5. So 
where a Leſſee covenanted to lay out 
200 l. on the Premiſſes before ſuch a 
Time. c. 5. Relief againſt a Man's 
own Laches.c.6, But Perſons guilty 
of a Fraud cannot be relieved contrary 
to the Terms of their Agreement. C. 7. 


. 


Amendment. 

In what Caſes a Bill may be amend- 
ed, and at what Time, where upon 
Payment of Coſts, Page 29. May be 
amended when there are not proper 
Parties. Cale 1. Amended by Tadins 
ſeveral Tenants of 'a Manor, in order 
to eftabliſh a Cuſtom. c. 2. A convey- 
ance ſet forth in a Bill without Date 
amended. c. 3. Anſwer upon Afidamt 
of Surprize amended. c. 4. But muſt 
be npon Payment of Coſts ; ſuch Mo- 
tion denied. c. 5. The Title of an Or- 
der amended. c. 6. In the Title of In- 
terrogatorics, Thomas inſtead of John, 
not allowed to be amended. Q. c. 7. 


Annuity and Rent-charge, 


Lands not originally charged made 
liable to an Annuity, the Lands origi- 
nally bound being fold by Truſtees for 
Payment of Debts. p. 31. c. 1. Tithes 
made liable, the Parſon's Glebe not be- 
ing ſufficient. c. 2. After purchaſed 
Lands made liable to an Annuity. c. 3. 
An Annuity granted to a young Girl 
whom the Grantor had debauched, out 
of Lands in which he had no Intereſt, 
after purchaſed Lands made liable. 
c. 4. Iſſue in Tail, whether ſubjett to 
the Arrears of a Rent-charge. p. 32. 

Equity will make the Perſon liable 
to a Rent, if the Grantee does not 
know where to diſtraiu. p.32.C. 1. $0 
if it does not appear what Kind' of 
Rent it was. c. 2. So if the Party 
does not know the Boundaries of the 
Land, ſo as to be able to declare with 
ſufficient Exattneſs. c. 3. So if the 
Grantee is hindered from Diſtraining, 
or the Lands turned into Tillage, c. 4. 
vide Title Rent ; but if there be any 
Remedy at Law, Equity will rarely 


grant any, or change the Nature of 


the Rent. c. 4. . 
A Rent- charge may be apportioned 
in Equity, in Caſes in which it can- 


not be apportioned at Law. p. 32. A 
Fr Grantce 


„ 
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| Grantee of a Rent-charge ſhall be re- 
ftrained from Leuying the whole Rent |p 


on one Purchaſer of the Lands only. 
Caſe 5. A Rent-charge ſettled on a 
Wife by May of Jointure, and after- 
wards Part of the Lands deviſed to 
her, yet there ſhall be no Apportion- 
Ment: c. 6 | 

Rent extingniſhed at Law without 
Conſideration or Agreement, ſhall be re- 
lieved againſt in Equity. p. 33. c. 7. 
Leoying a Fine, and Mortgaging the 
Lands to the Grantee of a Rent-charge, 
uo Extiuguiſbment. c. 8. 


Anſwers, Pleas and Demurrers. 
"Anſwer ſufficient, or not. p. 34. That 


B. hath peruſed the Anſwer of A. and 
believes it to be true, when ſufficient. 


Ek 4 to give a full Anſwer 
to the T hing in Demand. p. 35. C. 2. 


An Executor muſt Anſwer as to a 
Diſcovery of Aſſets, tho he denies the 
Debt. c. 3. Saying he believes and 
hopes that a Debt is paid when ſufh- 
cient. c. 4. That he received no more 
to his Remembrance, ſufficient. c. 5. 
In a ſecond Anſwer the Defendant 
muſt anſwer the Exceptions taken to 
the Firſt. p. 35. c. 6. An inſufficient 
Anſwer put in by one Defendant, and 
the like Anſwer put inby a Second, the 


Conrt will judge of the Inſufficiency of 


the Second, without ſending it to a 
Maſter. c. 7. 24 

A Man may conclude, charge and 
diſcharge himſelf by his Anſwer. p. 36. 
A Detendant may in ſome Caſes be 
held down to his Anſwer, but not where 
a Perſon, to avoid a Sequeſtration, 
own d he was ſatisfied a Debt. c. 2. A 
Purchaſer not bound by an Improvi- 
dent offer in his Anſwer. c. 3. May 
charge and diſcharge himſelf. c. 4. But 
for this vide Title Account, Letter (B). 

Pleas, the different Kinds. p. 37. 
Outlawry, on good Plea to a Bill 


brought by an Executor. c. 1. Plea of 
a former Bill depending. c. 2. Plea of 


Parties wanting. C. 3. But for this 
vide who are to be Parties to the Suit, 


Title Bill, Letter (B). Negative Plea, 


+ 


when good: Caſe 4. 4 Purchifer muſt 
plead that he had no Notice. c. 5. But 
for this vide Tithe Notice. Plea of 
Privilege; hen good. c. 6, 7. Where 
a Plea ſhall be ſaid to be well pleaded. 
p- 38. c. 9, 10 | Plea of a former Suit 
depending. c. 12. Muſt aver that the 
Party appeared to ſuch former Suit, 
put in his Anſeer, &c. p. 39. c. 14. 
A Plea muſt aver the Matter pleaded 
poſitively. c. 13. 0 

Canſes Demurrer. p. 39. That 
Things of a diftint# Nature are joined 
in one Bill againſt different Defen- 
dants.c.1. But not where the Bill 
charged Combination. c. 2. here a 
Perſon by Anſwer may over-rnle his 
Demurrer. p. 40. c. 3. May demur 
to a Bill which feeks a Diſcovery of a 
Thing which may Cauſe a Forfeiture. 
c. 4. Vide for this, Bills of Diſcovery, 
Title Bills. 4 Husband may demmr to 
a Bill that ſecks a Diſcovery of hard 
Uſage to his Mie. e. 5. Not proper to 
demur to a Bill for Scandal, but the 
Bill to be referred, and the Scandal. 
expunged. ci 6. Where a Perſon by 
his own Bill ſhows that he has no 
Right, a good Canſe of Demurrer. 
c. 7. Arbitrators, if they are made 
Parties, may demur, for there can be 
no Decree againſt them. e. 8. To a 
Bill brought againſt an Heir for Pay- 
ment of a Bond, he may dem, un- 
leſs it be expreſly alledged, that he is 
bound. c. 9.. ** 

AMMitueſs cannot demur to an Inter- 
rogatory, though it be not pertinent to 
the Matter in Iſſue. p. 41. e. 11. There 
can be no Demurrer to a Subpœna 77: 
Nature of a Scire facias. c. 12. he- 
ther there can be a Demurrer to an 
Anſwer. Q. c. 12. 

Defendant may anſwer, plead and 
demur to the ſame Bill. p. 41. here 
there is a Commiſſion to take an An- 
ſwer only, the Defendant cannot put in 
a Pha or Demurrer.c 1. Ihen there 


is a Plea and an Anſwer, the Plea 
miiſt be argued firſt. c. 2. Where a Per- 
ſon may waive his Plea. c. 3. May 
aſigu Canſe of Demurrer at the Bar, 
paying Coſts. p. 42. c. 4. 1 g 

ill, 


Perſon may plead to one Part of a 


and 
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and demur to another; yet he cannot, 
becauſe of the Tnconfaſtency, plead xnd 
demur to one and the ſame Part of the 
BL Cain} cf ont 4 tank! 
A Replication. muſt be to the Au- 
ſewer as well as the Pleu. Page I. c. 1. 
Where an Anſwer. ſhall be taken as 
true, there being no\Rejoinderi c. 2. 
After a Plea, or Demurrer to a ſpe- 
cial Replication, the Party may - pat 
in a general Replication. c. 3. After 
a Cauſe has been ſet down to he heard 
on Bill and Anſwer, the Plaintiff, on 
paying Coſts, may reply. c. 4. 


Aſſets. 


_ —_—_—_— — — 


 "Aſets in the Hands of an Executor 
vide Title Executor and Adminiſtrator, 
241. Aſſets in the Hands of an Heir, 
Title Heir, 275. 


Aſſignment and Privity. 


Choſes in Action may be aſſigned in 
Equity, though not at Law. p. 44. 4 
Bond aſſigned to a Creditor held good. 
c. 1. A Bond aſſigned to a Creditor 
held good againſt. Commiſſioners of 
Bankruptcy. c. 3. The Aſſignee alone 
becomes intitled to the Money; and 
Payment to the Obligee, after Notice 
of the Aſſiznment, is not good. c. 4. 
But if ſuch Bond was obtained by 
Fraud, though aſſigned to a Creditor, 
it «pill not be good. p. 45. c. 5. A Sea- 
man aſſigning his Wages. p. 45. c. 6, 7. 
A Recognizance before the Extent a/- 
ſigued. p. 45. c. 8. A Legacy given to 
a Wife aſſigned by the Husband, and 
held good. p. 45. c. 9. Whether the 
Truſt of a Poſſibility in Remainder of 
a Term may be aſſigned. p. 46. c. 10, 
1. | 

An Aſſignee for valuable Conſidera- 
tion ſhall not be farther liable in Fqui- 
ty thanin Law. p. 46. c. 1. Aſſignee 
of a Leaſe, when the Privity is de- 
ftroyed, is not liable to the Rent in 
Equity, after he has made a Tender | 
of it. p. 47. c. 2. Though Equity will 


Z 


which became due during his Exjoy- 


ent, though no Privity remdins. 
Page q. Caſe 3. The Purchaſer of 
an tnheritance liable to the Covenants 
the Vendor. c. 5. Where Equity will 
relieve\an- AMianee of the whole. Term, 
tuo fteger eutred. c. 6. I here Rquity 
till make, the Fixecutor of the Leſſee 
liable, rather tum the Aſſignee. c. 3. 


Bas 1 ü AY - * 

Attachment, vide Titlé Proceſs, 35 m. 

$43 IRS 15 7 VSM 44 
Average, vide Contribution and A- 


verage, 113. 


Award and Arbitrament. 


Awards which are void at I. do, are 
ſo in Equity. p. AB. c. 1. As if they 
differ from the Submiſſions. c. 2. Con- 


| ditional Submiſſions, how conſtrued, and 
| Poco the Award on fuch Snbmiſſions is 


to be made. c. 3 | 8 
Parties to the Submiſſion, one Per- 
ſon may conſent for another by Aut ho- 
rity ; whether a Solicitor s Conſent ſhall 
bind his Client, thongh an Attorney's 
ſhall at Law. p. 49. c. 1. here two 


ſubmit jointly, and another ſubmits for 


himſelf, yet the Arbitrators may make 
an End of any Differences beteoecu 
thoſe Two who jointly ſubmitted: c. 2. 
At what Time the Potoer of an Umn- 
pire commences, cannot make his Um- 
pirage the ſame Day the Arbitrators 
have a Power to make their Award, 


and here their Power 1s deteronincd 


by chufiug an Umpire. p. 49. V they 


chuſe an Umpire by throwing Croſs and 


Pile, Equity will ſet aſide the Award, 
© 2. e AA. = 

A Submiſſion to an Award may bs 
recoked ; ſo tho the Submiſſion be made 
a Rule of Court; but then the Court 
will graut an Attachment. c. 3. 

Though Arbitrators are Fudges of 
the Parties own Chuſins, yet if they 
are guilty of Corruption, exceed their 
Authority, &c. Equity will ſet oftde 
the Award. p. 50. Mill ſeldom decree 
an Award to bind an Infant. c. 1. If 
the Award be impoſſible or repugnant, 


compel ſuch Aſſynee to pay the Rent 


el 


will ſet it aſide. c. 2. If unreaſonable, 
as 


a 


n 


— 
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as by awarding 495 l. Damages for 
calling a Butcher Bankrupt Knave. 
Page 50. Caſe 3. But will be very 
cautious, if there appears no Partialt- 
ty, Fraud or Corruption. c. 4. But if 
the Arbitrators appear to be intereſted, 
the Award will be ſet afide. c. 5. Where 
there are three Arbitrators, and Two 
of them by Fraud or Force exclude the 
other, this will vitiate the Award, or 
if they have private Meetings, and ad- 
mit one of the Parties only. c. 6. So 
if they appear to have been miſtaken. 
$16 7 275. 
n Equity in ſome Caſes will decree Per- 
formance of an Award not ſtrictly bind- 
ing in Law. p. 51. c. 8. But it muſt 
be executed by one of the Parties. c. 9. 
Awards made purſuant to a Rule of 
Court, are to be #nforced by Attach- 
ment, and therefore if the Party dies, 
the Attachment betng gone, the Reme- 
dy is loft. p. 5 1. c. 1. How ſuch A. 
ward is to be confirmed. c. 2. Though 
the Rule is to confirm it without Ap- 
peal or Exceptions; yet Exceptions will 
be allowed. c. 3. Gay 


| Bankrupt. 


The Granting a Commiſſion of Bank- 
ruptcy is not diſcretionary, but de jure. 
p- 5 2. c. 1. But it muſt be at the Re- 
queſt of Perſons intereſted. c. 2. The 
Creditors who petitioned for it, may 
have it diſcharged or ſuperſeded. c. 3. 
The Commiſſioners may proceed af- 
ter the Bankrupt's Death. c. 4. The 
Commiſſion abates by the King's 
Death, but a new Commiſſion may 
be taken ont. c. 5. Where the Chan- 
cellor will hear the Proof offered by 
a Creditor, though it was rejected by 
the Commiſſioners. p. 53. C. 6. 
the Commiſſioners make a fraudulent 
Diſtribution of the Bankrupt's E- 
ſtate, it may be . aſide in Chance- 
ry, even on a Petition. c. 8. But 
Diſtributiou on a ſuppoſed Value of 
the Bankrupt's Eſtate may be good. 


C. 9. 
What Intereſt in the Bankrupt can 


the Commiſſioners aſſign. p. 53. I he- 
4 


or a 


— 


ther the Benefit of a Covenant to hace 
a Leaſe renewed. Caſe 1. May aſſie7: 
an Equity of Redemption. c. 2. A 
Maintenance given the Wife by ber 
Relation cannot be aſſigned. c. 3. The 
Benefit of a Decree may be «aſſigned. 
c. 5. Equity will not aſſiſt in ſtrip- 
ping the Wife of a Bankrupt of her 
Portion, who is otherwiſe wholly un- 
provided for. p. 54..c. 6. The Commiſ- 
ſioners cannot aſſign a Thing which is 
liable to a double Contingency. c. 7. 
l ho are allowed to come in as Cre- 
ditors ; one who lends the Bankrupt 
Money after the Commiſſion ſued out 
cannot, though he had not Notice. c. 1. 
Whether a Miſe who has a Bond from 
her Husband to be left ſo much can 
come iu. c. 2, 3. TAN. 

Foint Commiſſions againſt Partners, 
or where one Partner or Member of a 
Company becomes a Bankrupt ; how 
far the joint Stock will be liable, and 
where the Debts due on the Credit of 
the joint Undertaking ſhall be firſt diſ- 
charged. p. 55. c. 4, 5, 6. vide Title 
Account, 8, 9. | 5 

A Vendor of Lands not obliged to 
come iu as a Creditor for what remains 
unpaid of the Purchaſe-money. p. 56. 
c. 1. So Goods are conſigned to one 
who ſoon after becomes a Bankrupt, 
Equity will allow the Conſignor by any 
Means to prevent the Goods from com- 
ing into his Hands. c. 2. 


Baron and Feme. 


How far the Suit abates by the 
Death of one of them. Vide Abate- 
ment and Revivor. c. 1, 2. 

Things veſted in the Husband by the 
Marriage. p. 57. A Term in Truſt 
eme veſts in the Husband by the 
Marriage as much as if ſhe had the le- 
gal Eftate, and the Husband may, 
without her Conſent, diſpoſe of it. p. 58. 
c. 2, 3, 4. So if a Term for Tears is 
created in Truft to raiſe 400 l. for a 
Femme. c. 5. A Legacy given to a 
Feme Covert veſts in the Husband, and 
Payment to the Wife is not good. c. 6. 


Whether deviſing a Legacy to her ſe- 


parate 
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par ate Uſe, and not in Truſt for her, 
veſt in the Husband, Page 58. Caſe 7. 
IWhere the Au, of a Feme before 
Marriage are in Derogation of the 
Rights of Marriage. p. 59. Making a 
Deed of Settlement of her Eſtate, 
without the Prinity of her Husband ; 
and the Husband marrying in Con- 
frdence of ſuch Eſtate, Settlement ſet a- 
ſide. p. 59. c. 1. So where ſhe entred 
privately, the Day before her Mar- 
riage, into a Rerognizance to her Bro- 
ther. c. 2. So where a Conveyance was 
made by the Miſe before her Marriage 
to Truftces in Truſt, &c. c. 3. Second 
Husband not bound by an Agreement 
zudde with the firſt, that the Mife 
ſhould have Power to att as a ÞFeme 
Sole. e. 4. But a Iidow before her 
Alarriage with a ſecond Husband, may 


aſſiau over to Truſtees thegreateſt Part | 


of her ſtate, for the Benefit of the 
Children of her firſt Husband. c. 5. 
How far the Husband is liable by the 
Wife's Acts before Marriage. p. 60. A 
Man who marries an Executrix is an- 


ſewerable for the Aſſets to Creditors. c. 1. | 


Is anſwerable to the Heir for the Per- 
ſonal Eftate, although he took it as a 
Portion with her. c. 2. But the Huſ- 
band ſhall anſwer no farther than 4(- 
ſets came to his Fland. c. 3. And in 
ſome Caſes the Creditor is obliged to 
follow the Aſſets in the Hands of the 
Exccutor of the firſt Husband. c. 4. 
Il hether the Husband is anſwerable to 
Tradeſmen for Goods bought by the 
IWife before Marriage, and which come 
to his Hands, the Wife being dead. 
g. ,. 

By her Acts, during Covertnre, the 
Husband is bound, as if ſhe received 
Money due to the IIusbaud, and fhe 
uſually received and paid Money for 
Hin. p. 61. c. 1. Shall be anſwerable 

for Coods deviſed to the Ilhfe for Life, 

if thy are waſted or impaired, though 
ſhe lived ſeparate from him. c. 2. If a 
IWife has a ſeparate Maintenance, the 
Husband is not liable for Goods bought 
by her of a Tradeſman. p. 61. c. 3. 
A Feme Covert may bind herſelf by 
Foining with her Husband ; whether 
ſhe can, otherwiſe of Lands, than by 


Fine. Page 61, 62. Bound in Equity 
by her Agreement, to ſurrender or leuy 
a Fine. c. 2. When the Husband and 
Wife join in a Mortgage of the Wife's 
Land, the Heir of the Wife muſt pay 
the Mortgage-money. c. 3. But by A- 
greement it may be made payable out 
of the Flusband's Perſonal Eſtate, and 
in ſuch Caſe fhe ſhall have Relief in 
Equity. c. 4. Joining in a Mortgage 
of her Eſtate to buy a Place for her 
Husband, and the Hnsband dying, this 
ſhall be looked npon as a Debt due 
ſrom the Hnsband, and to be paid out 
of his Perſonal Eſtate. c. 5. here 
tho the Equity of Redemption is reſer- 


ved to the Flusband, yet the Wife ſhall 


redeem, c. 6. Where the Money receic's 
on the Sale of her Eftate ſhall not be li- 
able to the Husband's Debts. p. 63. c. 7. 

Contracts or Agreements between Huſ- 
band and IWife, not diſſolved by the 
Marriage in Equity. p. 63. An A. 
greement to ſettle Lands on her, ſub- 
fiſts in Equity, though the Marriage 
i conſummated beſore any Settlement, 
made. c. 3. An Executrix lending 
Money to one whom the a/terwards mar- 
ried, no Extinguithment of it. c. 4. Eu- 
tring into a Bond to an intended Iſife 
tho extingnifhed at La by the Mar- 
riage, yet good in F.quity. c. 5. 


[he Hul band mnſt make a ſuitable 


Proviſion on his Mie, when he ſues 
for her Portion, the conſtant Rule in 
Equity. p. 64. c. 2. But if the Huſ- 
band and Mie demand the Execution 
of a Truſt of a Real Aſtate, to which 
the Wife is intitled, it mult be execy- 


Infant Femeintitled to Lands in Fee 
by a collateral Anceſicr, cannot compel 
the Huiband to make any Provijun, 


for he has nothing to do with the Lands, 


c. 4 But in ſuch Caſe, if the Huſ- 
band came into Equity for any Favour, 
the Court would make him do what was 
reaſonable. c. 4. 

Proceedings by and againſt Baron 
aud Feme, they muſt both join in Suit 


for Things merely in Action belonging 


to the Mie. p. 64. c. 1. A Feme Co- 
vert, who has a ſeparate Maintenance, 


may ſue alone. c. 2. So may a Mie 
5 Q whoſe ,, 


ted accordingly.c. 3. A Father of an 
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the Executor of the Hnitband, and not 


i er hoſe Husband is baniſhed by Act of | 


Parlinment. Page 65. Caſe 3. If the 
Mie anſwers, and the Hustband ſtands 
out all Proceſs of Contempts, the Bill 
can be taken pro confeſſo againſt the 
Flusband only. c. 4 So where a Mife 
by Combination, reſuſed to join with 
her FHusband in a Plea. c. 5. A Feme 
Covert muſt anſwer alone, if the Hu 
band is not amenable. c. 7. So an At- 
rachment was granted againſt Miſe, 
the Hniband not being amenable. c. 8. 
Though the Wife's Anſwer differs from 
the Husband's, yet it ſhall not preju- 
dice vim, for ſhe can be no Witneſs a- 
gaink him. c. 9. 

The Arrears of Pin-money, if not 
mort than a Tears Arrear due, ſhall be 
paid at the Ilusbaud Death. p. 66. 
c. 1. Whether Pin-moncy be a Debt 
to be paid within a general Proviſun 
by the Husband, by Mill, for Payment 
of Debts. c. 2. A Mie may diſpoſe of 
what ſhe has ſaved ont of her Pin-mo- 
ney or ſeparate Matititenance. c. 3, 4. 

An Arzreement by a Feine not to 
have any Part of the Perſonal Eſtate 
but what the Husband fhould give her 
by Mill, bars her of her Paraphernalia. 
p. 66. c. 5. The Husband may deviſe 
the IVije's Paraphernalin. c. 6. 

Equity will decree a Feme Covert a 
ſeparate Maintenance ſnitable to her 
Degree, the Hushand's Circumſtances, 
&c. if the Hniband turns her away, or 
aſe her with Cruelty. p. EJ. c. 1. Where 
the Tlnsband offered to be reconciled to 
his Iſife. c. 3. If ſhe tis a lewd I o- 
man.Cc.q. Her Fortune to be left in 
her Futber's Hands. c. 5. The Inte- 
reſt of her Fortune paid her. c. 5. The 
Iluſbaud not liablt to her Debts whilſt 
ſhe has a ſeparate Maintenance. p. 68. 

Ihat Right ſurvives to either of 
{hem or their Repreſentatives; the Bc - 
refit of a Decree obtained by the Huſ- 
band and Wife, in Right of the Wife, 
ſurvives to the Wife. p. 68. c. 1. The 
Ilife's Money in Truſtecs Hands ſur- 
wives 10 her. c. 2. Bond-Debts jur- 
zive to her, adjudaed againſt Credi- 
tors. e. 3. But otherwije if a Join- 
ture were ſettled on ber adequate to 
her Fortune. c. q, 7. Nhat ſhall go to 

| 3 


to the Executor of the ie. Page 69. 
Caſe 5. What ſhall be an Alteration of the 
Property, ſo as toentitle the Ex:cntor of 
the Husband. c. 6. A Sum of Money 
awarded to the Wife is an Alteration. 
c. 7. The Portion of a City Orphan 
ſurcives to the Husband, tho" ſhe 
dies before. p. 21. c. 8. If Baron 
and Feme are Fointenants, whether 
the Wiſe or Executor of the Hiusband 
ſhall have the Corn. c. 11. The life 
cannot be a Truſtee for the Hnsband, 
therefore Money due on Bonds taken 
in both their Names ſurvives to her. 


p. 70. c. 13. 


Bill. 


Bill, by whom to be brought; the 
King may ſue in Fquity. p. 71. c. 1. 
The Chaurch-wardens may join with a 
poor Perſon. c. 3. Bill may be bronght 
in Hehalt of an Infant in Ventre fa 
mere. c. 5. Any one may brings a Bill iu 
Behalf of an Infant, but not of a Femme 
Covert without her Conſent. p. 7 2. c. 6. 

Parties, regularly all that are inte- 
reſted are to be made Parties. p. 72. 
The Grantee of a Rent-charge muff 
make all the Purchaſers Parties. c. 1. 
But a Charity ſhall not be fut to that 
Difficulty. c. 2. All Parties to 4 
Leftry Order muſt be made Parties to 
the Suit. c. 3. A Truſtee jor Thrce 
cannot be called to au Acconnt by one 
of them, without making the others 
Parties. c. 4. But one Leegatce may 
ſue without the others. c. 5. The Bank- 
rupt muſt be made a Party when a Bill 
is exhibited for a Diſcovery of his H- 
ſtate. o. 7. Fixecutors muſt be mace 
Parties, Truſtees Co-oblizors, &c. p. 73. 
But if a Party intereſted cannot be 
ſerved with Proceſs, the Canſe may 
proceed without him. p. 74. 

Matters proper by a Bill in Equity, 
p. 75. 4 Bill will lie for recovering 
antient Onit- Rents, though very ſmall. 
c. 3. But Chancery will not retain a 


Suit by Engliſh Bill under 10 l. Value, 
except in Caſes of Charity, nor under 


the Value of 401. per Annum , Land,. 
"gp 


Bills 
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Bills of Diſcovery ; the Attorney Ce- 
neral may exhibit a Bill to diſcover the 
Real and Perſonal Eftate of a Perſon 
outlawed. Page 75. IVhether he can 
compel a Merchant to diſcover Goods, 
the Cuſtoms of them being concealed. 
c. 3. A Man is not obliged to diſcover 
what may ſubjett him to a Penal Sta- 
tute. p. 76. c. 4. But a Man may be 
compelled to diſcover a Thins that 
would make him a Treſpaſſer. c. 5. $9 


— — 


Supplemental Bills may be exhibi- 
ted for Diſcovery of more Evidence. 
Page 80. May be added in a Bill of 
Review. Caſe 2, 

Bills of Interpleader, when exhibi- 
ted, makes an Find of the Suit as to 
the Plaintiff. p. $0. 

Certiorari Pills to remove a Canſe 
ont of the Mayor's Court. p. So. May 
ſend the Cauſe back, or retain it. p. $1. 
e. . 


to diſcover the Owner fa Wharf, to en- 
able the Plaintiff to bring an Action at 
Latcr. c. 6. So /o diſcover Part-owners 
of a Ship. c. 7. Todiſcover who was 
Tenant to a Freehold, in order to bring 
a Formedon, not allowed. c. 8, Nor a 
Tenant to a Præcipe on a voluntary 
Conveyance. c. 9. Not oblized to dij- 
cover a Matter which would ſubject a 
Perſon to a Forfeiture of his Eſtate, 
p. 77. c. lo. and 15. Husband not o- 
bliged to diſcover hard Nage to his 
Ilife. c. 11. A Bill may be exhibitcd 
for a Diſcovery of the Teſtator's Per- 
ſonal Eftate before the Mill is proved. 
c. 12. Bill to diſcover a Man's Perſo- 
nal Eſtate. c.13. Muſt be after udg- 
ment and Execution taken gout. c. 14. 
IVhere a Perſon agreed not to trade to 
a certain Place, and covenanted not to 
lead or demnr to any Bill er hich. ſhould 
be brought for a Diſcovery. c. 16. 
Bill quia timet, iu what Caſes pro- 
per in F.quity. p. 78. IWhere one has 
the Uſe of Goods for Liſe. c. 1. That 
a Maſtcr may ſne his Apprentice with- 
in a Tear, or deliver up the Inden- 
tures. c. 2. That an Hæccutor may 


not IFafte the Aſſets. c. 3. That Te- 


| 


nant for Life may pay the Arrears of 


a Rem-charge. c. 4 By a Surety to 
compel the Quligor to pay the Debt. 
p. 79. c. 5. 1 
Billi to prevent Multi plicity of Suits, 
as where ſeveral Tenants of a Manor 
pretend a Right. p. 79. c. 1. That one 
Commoner may accept the like Da- 
mages which another recover d at Lact, 
c. 2. To avoid Circuity of Action. c. 3. 
Croſs-bills, when to be exhibited, 
p. So. The Defendant in one Court of 


Bills of Review and Reverſal. p. 8 r. 
Cannot on a Bill of Review examine 
new Witneſſes.c. 3. The Decree muſt 
be reverſed by what appears on the 
Face of it. c. 5. No ſecond Bill of 
Review can be brought. c. 6. 7. The 
Decree muſt be perform'd before a Bill 
of Review can be brought. p. 8 2. c. 10, 
But if the Party makes Oath be is 
not able. c. 11. 

Bills original, after a Decree, 
where ſuch a Bill proper. p. 82. c. 1, 2. 
A Bill to have the Benefit of a De- 
Cree. p. 83. c. 3. Where an original 
Bill opens the firſt Cauſe. e. 4. 

Bill taken pro confeſſo 5 ſtanding 22 
all Proceſſes of Contempt, the Bill will 
be taken pro confeſſo. p. 83. c. 1. N- 
ceffary that it ſhould once appear before 
t can be fo taken. c. 2. Bring in the 
Fleet, aud refnfins to auſcver, the Bill 
was taken pro conſeſſo. c. 3. Taken 
pro confeſſo againſt a Oyaker, c. 4. But 
ot after the firſt Summons. c. 5: 


Bonds and Obligations, 


| A coluntary Bond good againſ} the 
Obligor, if there was no Frand in ob- 
tains it. p.84.C.1. Shall be paid 
beſore Leeacies. c. 

Conſideration of entring inton Bond 
ſailing, in what Caſes there may be 
Relief in Equity. p. 85. No Relief, if 
the Party may have full Benefit, 
though not purſuant to the Terms of 
the Agreement. c. 1. No Relief againſt 
a Bond given for a Surrender of a 
Commiſſion in the Army, though the 
Obligor cannot get himſclf admitted. 
c. 2. Nor for procurins a Perſon to 


Equity may exhibit a Groſs-bill in au- 
other. c. 2. | 


be Purſer of one of the King's Her of 
ar, 
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War Caſe 3. But where a Bond was en- 
tred for Payment of the Profits of an 
Office, and the Office was taken away 
by the Uſurper, and the Obligor was 
relieved. c. 4. So where Lands of 
a publick Title came to the King at the 
Reſtoration. C. 5+ 

Bonds entred into on an illegal Con- 
ſideration. p. 86. Bonds of 'Reſ1gna- 
tion not illegal. c. 2. Unleſs an ill 
Uſe be made of them, by getting Money 
out of the Incumbent, &c. c. 3. 

A Bond given to a Houſe-keeper for 
ſecret Service, held good, unleſs ſhe was 
a common Strumpet. p. 57. c. 4. Or 
ao to practice in that Manner, to 

raw in young Gentlemen. c. 5. A 
Bondgiven to a young Lady whom the 
Obligor had debauched, held good, be- 
ing Premium pudicitiæ. c. 6. 

A Bond whichtends to create a Per- 
petuity void, as that Tenant in Tail 
ſhall not ſnffer a Recovery. p. 87. c. 7. 
But ſuch Bond taken by a Father from 
his Son, held good ; for if he would not 
have entred into it, the Father might 
have made him only Tenant for Life. 
c. 9. Lands ſettled in Tail, with a 
Bond not to commit Waſte, ſhall be de- 
livered np. c. &. 

Unreaſonable Bonds decreed to be 
| delivered up. p. 88. A Bond entred 
intowhen a Perſon is drunk, ſhall have 
no Alſiſkance in Equity, not for the 
Money actually paid. c. 1. Settling an 
Eftate on a Brother, but taking a 
Bond in a Siſter's Name not to ſuffer 
the Mother to come into the Houſe, de- 
creed to be ſet aſide. c. 2. 

Bonds given in Fraud of Marriage 
Rizhts and Agreements will be ſet a- 
fide; as if a Son, without the Privity 
of his Father, gives a Bond to refund 
any Part of the Portion. p. 88. c. 1. 
So if the Sou gives the Wife's Father a 
Bond to refund 10001. of the Portion, 
the Portion beins made greater, to 
have a better Settlement made on the 
Son. c. 2. Put a Son may give a Bond 
to leude his IVife ſo much at his Death, 
beſides her Joiuture, and it will not be 
frandulent. c. 5. A Bond to marry 
(ach a oma, or pay ſo much Money, 


void, for Marriage onght to be free. 
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Page 89. Caſe 6. So a Bond given 
by a Widow, that ſhe would not marr 
again. C. 7. 
Marriage-brokage Bonds are voidin 
Equity. p. 89. c. 1, 2. $ though the 
Marriage be had between Perſons of 
equal Rank and Fortune. c. 3. Decreed 
againſt one who married a Woman to 
cm ſuch Bond was given, though 
ſhe had no other Portion. p. 89. c. 4. 
A Bond given 10 a Father to procure 
his Conſent to his Daughter Marri- 
age, when the Danghter was intitled 
to her Portion by a collateral Anceſtor, 
is a Marriage-brokage Bond. p. go. 
c. 5. A Pond taken by a Guardian 
from the Husband to give a Releaſe, 
&c. 7s a Marriage-brokage Bond. c. 6. 
Unreaſonable Bonds obtained from 
young Fleirs will be ſet aſide, as if two 
young Heirs, for 2001. center into a 
Bond to pay 800 l. evithiu three Months 
after either of their Fathers died. c. 1. 
So where Silks which were worth but 
200 l. were bought for 5 do l. and a 
Bond given for the Monry. p. 91. c. 2. 
So where an Ixchange-Man was to be 
paid five for one on the Death of a 
Father. p. 91. c. 3. So tho' a Bill eras 
brought againſt the Heir, and he con- 
ſented to the Bargain. p.91.c. 4. 
Bond and Penalty moderated in 
Equity. p. 91. May in ſome Caſes be 
carried farther than at Law. p. 92. 
Defeft in a Bond, or the Loſs of it 
ſupplied. p. 92. As if the Obligor's 
Name ts omitted in the Body of the 
Bond by the Scrivener. c. 1. Quadra- 
ginta for Quadringenta help'd. c. 2, E- 
quity «ill ſet up a Bond that is loft or 
taken away fraudulently. p. 93. But* 
will not aſſiſt a voluntary Bond. c. 4. 
Co-obligors and Sureties, where bound 
Jointly and ſeverally, ſhall be bound as 
at Law. p. 93. The Obligee may ſue 
one without the other, though he who 
paid the Money, but he can compel 
the Neſt to contribute. c. 3. and 4. 
Equity will ſet up a Bond againſt a 
Surety. c. 6. | 


Charity, 
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Charity. 


hat. ſhall be a good Charitable Uſe 
purſuant to the Statute 43 Eliz. Page 
94. A School erected by the voluntary 
Contributions of the Inhabitants, if no 
Free-School, no Charity within the 
Statute. Caſe 1. So if the Lord of a 
Manor erects a Mill. c. 2. To main- 
tain a Miniſter. p. 95. c. 3. Where it 
ſhall be good, though deviſed to a Corpo- 
ration. c. 5, 6, and 7. 

Superſtitious Uſes to which the King 
is to appoint. p. 95. For finding a ſti- 
pendiary Prieſt Maintenance of an 
Anniverſary, &c. ce. 1. H Lands are 
given upon Condition to find a Prieſt ; 
this is a ſuperſtitious Uſe within the 
ords. c. 3. If Part be given to a ſu- 
perſlitious Uſe, and Part to a good, the 
King ſhall only have the ſuperſtitious 
Part. c. 2. A Deviſee, who was made 
Truſtee, owning it to be a ſuperſtitious 
Uſe, decreed for the King. p. 96. c. 6. 
Deviſed to the Poor indefinitely, the 
King ſhall _ c. 7. 600 l. deviſed 
to ſixty ejected Miniſters, decreed a ſu- 
perſtitious Uſe, but reverſed. c. 9. For 
maintaining three independent Lec- 
turers, c. 10. For propagating the 
Church of England in Scotland. p. 97. 
e. 11. | 


Equity will ſupply a Defett in the 


Appointment of a Charity. p. 97. Will | 


| ſupply Livery and Seiſiu. c. 1. Choſes 
1 = be appointed. c. 2. Will 
ſupply the Want of a Surrender. c. 3. 
Tenant in Tail may deviſe Lands to a 
Charity, and it ſhall operate as an Ap- 
pointment. c. 4. But a Will by which 
Lands are deviſed to a Charity, muſt 
be executed as preſcribed by the Statute 
of Frauds and Perjuries. c. 7. Equi- 
ty will ſupply a 7 in the Deſcrip- 
tion of the Thing deviſed, or the Per- 
ſon to take. p 98. 
What ſhall be ſaid to be appointed 
to a Charity; by deviſing the Rents of 
Landi, the Lands themſelves do paſs. 
p. 98. c. 1. Where the Surplus of the 


Teftator's Eftate ſhall go in Augmenta- 


tion of the Charity. Caſe 3. How the 
Commiſſioners are to charge the Te- 
nants where ſeveral Parcels of Lands 
are made liable. c. 5. And to appor- 
tion each Tertenamt's Share. c. 6. 

It is a Miſ-imployment of a Charity 
to alter it from the Donor's Inten- 
tions, tho to another Charitable Uſe. 
Pp. 99. Where the Rents ſhall he in- 
creaſed as the Price of Lands increaſe. 
b 100% 

Commiſſioners of Charitable Uſes 
have Power to appoint Truſtees. p. 100. 
c. 1. May turn out Truſtees for Mi. 
behaviour. c. 2. Mere the Commilſſio- 


are appointed by the Donor. p. 101. 


Commiſſions for Examining of Wit- 
neſſes. 1 


A Commiſſion will be granted when 
the Party is in the Country. p. 101. 
C. 1. A new Commiſſion will be grant- 
ed, if Exhibits or Mritings are altered 
or iuterliued. c. 2. A new Commiſſion 
granted after Publication. p. 102. 

1f Commiſſnoners misbehave them- 
ſelves, the Court will grant an Attach- 
ment againſt them. p. 102. c. 1. A 
” ns qo may be examined as a 
Witneſs. c. 2. When the Commiſſion is 
to be returned. p. 102, 


Common. 


4 Commoner muſt recover at Law 

before he can have his Right eſtabliſb- 
ed in F 770 p. 103. Equity eill not 
injoin the Ozer-ſtocking the Common, 
becauſe the Party has Remedy by Ac- 
tion on the Caſe. 
Improvement, within the Statute of 
Merton. c. 4. Agreement for that Pur- 
poſe. c. 5. A Common, which has been 
a long Time incloſed, ſhall not be 
thrown open. c. 8 and 9. Enfranchi- 
ſing a Copyhold. c. 10. 


3. . : Condi- 


ners can have no Power, if Viſuors 


e. c. 3. Incloſing, an 
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Conditions and Limitations. 


Difference between a Condition and 
a Limitation, by what Words created. 
Page 105. Caſe 1. Who are enabled 
to perform a Condition, and who ſhall 
be prejudiced by Non-performance. 
p. 106. Legacies given to four, on 
Condition that they ſhall releaſe, 8c. 
he only who refuſes ſhall boſe his Lega- 
cy. c. 3. Lands limited on Condition 


. | 
to an Anceſtor, where the Heir may 
| 


perform the Condition, though the 
Lands never came to the Anceſtor. 
p- 106. c. 6. | | 
Conditions precedent and ſubſequent 
in which there may be Relief, though 
10: ſtritily performed. p. 107. Condi- 
tion precedent relieved againſt, being 
only in Nature of a Penalty. c. 1. E- 
quity will relieve where a Cumpenſa- 
tion can be made. p. 108 c. 2, 3 and 4. 
Where Lands are deviſed, on Condi- 
tion to pay a Sum of Money at ſuch a 
Time, the Court may enlarge the Time. 
p. 10g. c. 5. Though to the Diſiuheri- 
fon of the Heir. c. 8. Where it is neceſ- 
ſary to perform both Parts of a Condi- 
tion. c. 9. Where the Party did all 
that was in his Power. p. 110. 
Conditions to reſtrain Marriage in 
general are void; but a Dediſe on Con- 
dition not to marry a particular Per- 
ſon, is binding. p. 110. A Portion, 
on Condition not to marry without Con- 
ſent, is only in Terrorem, if there be 
no Limitation over.c.1. But if there 
be a Limitation over, there can be no 
Relief, though the Party conſented af- 
terwards to the Marriage. p. 111. 
No Difference between a Condition, 
that a Daughter ſhall not marry with- 
out Conſent, and that ſhe hall not 
marry againſt Conſent. c. 5. 
the Daughters were old, and never in- 
tended to marry, and their Portions 
were decreed them on giving Security 


not to marry without Conſent. c. 6. 
here à tacit Conſent will ſave | 


the Condition. C. 7. A Father, af- 


ter making his Mill, conſenting to 
his Daughter's Marriage, 1s 4 Dif-. 


4 


| 


4 
4 


here 


penſation of the Condition in the Mill. 
Page 112. Caſe 8. To what Time the 
Conſent ſhall be carried. c. 10. 


Contribution and Average. 


Where there are ſeveral Purchaſers 
of Lands charged with a Rent, and 
one of them pays the whole Rent, he 
ſhall compel the other Purchaſers to 
contribute. p. 113. c. 1. One Executor 
may compel another to contribute, &c. 
c. 2. A Collector of Fifteenths leoy- 
ing the Tax on one Inhabitant, he 
ſhall compel the others to contribute. 
c. 3. Lands mortgaged to one for 
Lie, Remainder to another in Fee ; 
Tenant for Life ſhall pay his Propor- 
tion. c. 4. Muft pay the Arrears of a 
Rent-charze. p. 114. c. 5. here the 
Wife and Iſſue ſhall contribute in Pro- 
portion in diſcharging Incumbrances. 
c. 6. I here the Portions of younger 
Children are to be paid in Average. 
p. 114. c. 8. Sureties may compel each 
other to contribute. c. 9, 10. Average 
among joint Freighters of a Ship. c. 13. 
Some of the Under-Leffees paying the 
Head Landlord's Rent, may compel 
the Reſt to contribute, p. 115. C. 14. 
Where a Rent-charge is deviſed to A. 
and the like to B. out of the ſame Landi 
and the Lands are not ſufficient, they 
ſhall bear the Loſs in Proportion. c. 15. 
Where the Heir and younger Children 
ſhall bear the Loſs in Proportion. 
p- 115. c. 16. | . 

Contribution, in what * aid 
p. 117. Tenant for Life ſhall contri- 
bute a Third in diſcharging Incutu- 
brances.c. 1, 2. But if he died before 
the Incumbrances paid, his Executor 
ſhall contribute ah in Proportion to 
the Time he enjoyed. c. 3. Where Te- 
nant for Life ſhall contribute two 
Parts in'fige. c. 4. 


Copyhold. 
The Nature of Copybolds. p- 118, 


Equity will reftrain the Lord from op- 


preſſing 


* 


— 
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preſſing the Tenant. Page 118, Caſe 1. | 


Will oblige the Lord to hold a Court. 
c. 2. Will reverſe an erroneous Fuds- 
ment. p. 119. c. 3. But will not aſſiſt 
in annulling an erroncous Common Re- 
covery ſuffered in the Manor Court. c. 5. 
What ſhall merge in the Copyhold. c. 6. 
Purchaſers of Copyholds. e. 7. There 
can be no Occupant of a Copy hold. 
p- 120. The Iidow's cuſtomary Eftate. 
c. 11 and 12. Copyholds cannot be in- 
tailed within the Statute de donis. C. 13. 
What Fines Copyholders ſhall pay. 
c. 14, 15, 16. Relief againſt a Forfei- 
ture. p. 121. But if the Tenant be 
obſtinate, Equity will in ſome Caſes 
refuſe. c. 20. 
A defettive Surrender, or the Want 
of it, ſupplied in Equity. p. 122. Sup- 
plied in Favour of a Charity. c. 1. In 
Favour of Purchaſers and Creditors. 
c. 2, 3, 4. Ceſtui que Truſt of a CH- 
hold Eſtate offered to ſurrender, but 
being refuſed, not having the legal E- 
ſtate deviſed to his Wife and Children, 
held good. c. 5. Equity will ſupply 
the Defett of a Surrender in Favour 
of younger Children. c. 6. And will 
ſupply a Surrender tn Favonr of an 
elder Son in Caje of Gavelkind Copy- 


hold. p. 123. c. 7. But not ſupply the 


Want of a Surrender in Favour of a 
Grandchild; c. 8. Mill not ſupply a 
Surrender in Favour of a Baſtard- 
Child. c. 9. Will not ſupply it in Fu- 
wonr of a Child, when the Caſe is at- 
tended with hard Circumſtances. c. 10. 
Nor to put a younger Child in a better 
Condition than the Heir. c. 11. here 


Freehold and Copyhold Lands are de- 
viſed for Payment of De bir and Lega- 
cies, if the Freehold is ſufficient to pay 
the Debts, Equity will not ſupply the | p 


Want of a Surrender of the Copyhold 
in Favour of the Legatees. c. 12. here 
it did not plainly appear that the Te- 
ſtator did not intend to charge his Co- 
pyhold Lands with the Payment of his 


Debts, Equity would not ſupply the 


Want of a Surrender. p. 124. C. 13. 
Equity will not ſupply the Want of a 
Surrender in Favour of a He. c. 14. 


* — — 


Coſts. 


The Awarding Coſts, a Matter diſ- 
cretionary in the Court. Page 125, 
Defendant Executor, pays no Coſts in 
» p< Caſe 1, A Solicitor compel- 
led to pay. Coſts, not producing his 
Client. c. 2. A Pauper who recovers, 
whether he ſhall have full Cofts, or 
Pauper's Coſts. c.3. Truſtees when to 
pay Coſts. c. J. ben a new Trial 
is granted, it muſt be on Payment of 
Coſts. c. 5, Where a Demurrer was 
allowed without Coſts. c. 6. Coſts of 
the whole Suit, though it once abated 
by the Party's Fault, who recovered. 
p. 126. c. 7. Bill uſually diſmiſſed 
with 20s, Coſts, but my Lord Keeper 
not ſatisfied with that Rule. c. 8. 

A ſecond Mortgagee who forecloſes 
the Firſt, fhall be allowed his full Cofts 
againſt the Mortgagor. p. 126. c. 9. 4 
Party guilty of a great Praud, order- 
ed to f9 uch Cofts as ſhould be aſcer- 
tained by the injured Party's Oath. 
c. 10. Fa Copyholder i, relieved a- 
gainſt a Forfeiture, it muſt be on Pay- 
ment of Cofts ; but if Equity cannot 
relieve, no Coſts againſt him. c. 11. 
Commi ſſiouers of Charitable Uſes can- 
not decree Coſts. c. 12. 


Courts, and their Juriſdiction. 


The Ordinary and limited Court 
of Chancery, called the Petty- Bag, has 
beew a Court Time aut of Mind. p. 1 27. 
The great Extent heretofore of its Ju- 
riſdictiou, and its preſent Juri(ditfion. 
128. c. 2. Js Officina Juſtitiz, out 
of eohich all original Writs «ſue. c. 3. 
All Perſonal Actions by or againſt 
ficers, with Reſpett to their Attendance 
may be determined in this Court. c. 4. 
But it cannot hold Plea of Land. c. 5. 
The Proceedings are in Latin, but not 
inrolled. c. 6. When Tſfue is joined in 


this Court, the Record is to be deliver- 


ed by my Lord Chancellor, with his 


and there tried; and there 


proper Hanas, into the now, eee 
udgment 
ſhall 


Pe” 
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ſhall be given. Page 128, Caſe 7. An 
O ficer Delivering the Record is ſu if 
cient. c. 8. Whether a Mrit of Error 
would lie from the Kings Bench to 
this Court. p. 129. c. 9. 
The Court in Chancery proceeding 
according to Equity, when firſt eſt a- 
blifhed. p. 129. Its Power in giving Re- 
lief after a Fudgment in Law. p. 130. 
c. 2, Can bind both the Perſon and 
Eſtate. e. 3. Acts chiefly in Matters of 
Fraud, Accidents and Truſts. c. 4. 
Vall not be a Handmaid to beget a 
Suit to be ended elſewhere. c. 5. A 
Perſon ſued in Equity and at Law for 


the ſame Thing. p. 131. c. 6. But 


may proceed in Equity for mean Pro: 
fits, and in Ejeltment at Law, for 
Poſſeſſion of the Lands. c. 7. Mill not 
ſuffer a Penalty to be demanded. c. 8. 
Will not aſſiſt a Forfeiture. c. 9. Bui 
ill not give Relief in Matters proper 
by Quo Warranto or Mandamus in the 
King's Bench. c. 10. Mill not ſuffer 
a Party under Pretence of a Truſt, or 
any other of its own Notions, to elude 
a beneficial T,aw. c. 11. Though it 
will give Relief in Matters where the 
Party may recover Damages at Law. 
c. 12. Will quiet a voluntary Deviſce 
in the Poſſeſſion of his Lands. p. 132. 
Will compel Executors to give Security; 


but whether it will compel a Perſon to 


give Security to pay a Debt payable 
at a future Day. c. 14. Vill compel 
a Diſcovery of Goods in the Hands of 
a third Perſon, in order to ſubject 
them toa Judgment. c. 15. May va- 


cate Letters Patent obtained by Fraud | 


by Engliſh Bill. p. 133. c. 16. Will 
relieve againſt an indirect Conveyance, 
though executed by Deed and Fine. 
c. 17. But a Mill for Fraud cannot 
be ſet aſide without a Trial at Law. 
c. 18, 19. 

Chancery will decree one Fointenant 
of Lands in lreland his Share of the 
Profits, though it cannot award a 
Commiſſionto make Partition of Lands 
which lie in Ireland. p. 133. c. 1. An 
Annuity out of Lands in Ireland ob- 
tained by Fraud, here relieved againſt, 
the Parties being here. c. 2. So of a 
contract made here for Land which 


4 


lay in Ireland. Caſe 3. If a Truſtee of 
Lanas which lie in Ireland lives here, 
Chancery may decree the Truft. c. 4. 
Irs Furiſdittion over the Iſland of 
Sarke. p. 134. c. 5. 

Meere a Perſon may bring a new 
Bill in Chancery, though his Bill in 
the Exchequer for the ſame Matter 
Was diſmiſſed c. 1, 2. If the Mort- 
gagee brings a Bill in the Exchequer 
to forecloſe, the Mortgagor may bring a 
Bill in Chancery to redeem. p. 134. c. 3. 
After a Decree in the Exchequer, 


— 


which was confirmed in the Houſe of 
Lords, a_new Bill brought in Chan- 
ce. p. 135. c. 4. Matters relating to 
FExtents in Ald, properly cogniſable in 
the Exchequer. c. 5. 

Chancery, in ſome Matters, has a 
concurring Furiſdiction with the Spi- 
ritual Conrts. p. 135. And in many 
Caſes their Fudgments are ſubjett to 
this Court. c. 1. The beſt Security In- 
fants can have is in Chancery. p. 136. 
c. 2. A Bill proper in Equity for Di- 
ſtribution of an Inteflate's Perſonal E- 
ſtate. c. 3. An Account ordered in 
Chancery after an Account paſſed in 
the Spiritual Court. c. 4. But a Mill 
relating to a perſonal Eſtate, though 
it is objetted, that it was obtained by 
Fraud, yet not examinable in Chance- 
ry. c. 5 and 6. 

What Furiſdiftion the Univerſity 
Courts have. c. 7 and 8. How they 
muſt plead their Privilege. p. 137. 

Chancery has a Furiſdittion over 
inferior Courts of Equity. p. 137. 


Creditor and Debtor. 


IWhat Creditors ſhall come in on a 
Proviſion for Payment of Debts. 
p- 138. Creditors who lent Money f- 
ter the Proviſion made, cannot. c. 1, 
here a Creditor, whoſe Debt the 
Debtor conteſted. c. 2, 3. Creditors 


barred by the Statute of Limitations. 
p. 139. c. 4. Where a Creditor, tho 
he relies on one Security, yet if it 
fails, Equity will give him another, 
c. 5. Where Tenant in Tail levying a 


Fine, may make his Lands liable to 
5 25 bis 
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his Debts. Page 139. Caſe 6. The 
Arrears of Pix-money to be paid with- 
in a Proviſion for Payment of Debts. 
P 1,40; Go ⏑ ] ͥ‚‚ 8 

The Order in which Debts are to be 
paid: p. 141. here Lands are de- 
wiſed to Truſtees for Payment of Debts, 
Debts by ſimple Contratt and Specialty 
ſhall be paid in Proportion: c. 1. But 
if to Executors, in a Courſe of Admi- 
niſtration, for they then become legal 
Aſpets. c. 2. Whether Debts and He- 
gacies ſhall be paid in Proportion, 
when a Truſt is created for the Pay- 
ment of them. c. 3. How Equity will 
order Debts which affect Lands, to 
be paid, to avoid Confuſion. c. 4. Mort- 
gazes, Judgments, Statutes and Re- 
cognizances, ſhall in Equity tałe 
Place atcording to their Priority. 
p. 142, c. 5. Creditors who joined in 
a Bill, ſhall not afterwards be admit- 
ted to gain a Preference of each other 
at Law; c. 6. Creditors whoſe Securi- 
ties affett the Real ſtate, all not 
exhauſt the Perſonal Aſſets: c. 7; 8, 9. 


Where a ſimple Contratt Creditor ſhall | 
ſtand in the Place of a Fudgment Cre- |, 


ditor. p. 143. But not to put the 
younger Children in a better Condition 
than the Heir. c. 11. Particular Cir- 
cumſtances; which will induce Equity 
to prefer one Creditor to another. p. 143. 
c. 12, 13, 14; 15; 16. Judgment in 
France fs to be conſidered but as a 


Debt by ſimple Contraft here: p. 144. 


c. 17. The Arrears of Rent reſerved 
on a Parol Leaſe, to be preferred to a 
Bond- delt. c. 18. A Recognizance not 
inrolled ſhall be conſidered but as a 


Specialty. C. 19, 20. Jhere an Heir, 


who pays a Bond- debt in which he 
was bound, ſhall not be admitted to 
ſay, he paid it ont of the Perſonal A 
ſets. c. 21. A Duty decreed is equal 
to a Judgment. c. 22. 

Payment of the Debt, to whom, aud 


ehen to a Scrivener, good. p. 145. Pay- 


ment toa Truſtee, euhen the Debtor had 
Notice of the Truſt, not good. p. 146. 
c. 5. Payment to an Executor, with 
Notice of a Decree that he ſhould i u- 
termeddle no farther, not good. C. 6. 
Payment to an Obligee, after Notice 


that he had afſiened the Bond, not 
good; Page 146, Caſe 7. 


If n Creditor agrees to accept leſ. 
than his Debts, ſo it be paid at'a 


preciſe Day, the Debtor can have 110 
Relief. if he fails. pi 149. But if there 
be a Proviſion for Payment of ſuth 
Creditors as come tn within a Mar 


and a Pay, yet a Creditor, tho he does 


not come in preciſely, will not be exclu- 
ded. p. 147. c. 12. FRY 


Il here Debts of à different Nature 


are ane, and a genernl Payment is 


| made, to which Debt ſhall it be ap- 


Nied. p. 14. 

What Conveyance or Diſpoſition by 
the Debtor ſhall be fraudulent again 
Creditors, and therefore to be avoided 
in Equity: p. 148. | 

The Statute againſt frandulent De- 
oiſes, by which a Man is prevented 


from defeating his Greditors, how to be 
| confirmed. p. 149. I 


Cuſtoms of London and Dork. 


MoPtzagees in Fee, one Part of a 
Freeman s ſtate," and ſubjedt to the 


Cuſtom; but a Real Fiſtate is not. 


p. 150. c. 1. Neither are Terms for 


ar. _— on the Inheritance. 
p. 151. c. 2. 7% there is no Declara- 


tion that they ſhall attend the Inheri- 


tance. c. 3. Mere an Intereſt ſhall 
ſnfhciemly veſt in a Freeman, ſo as to 
make it ſuhjett to the Cuſtom. c. 4, 5. 
Chymical Receipts not to be valued as 
Part of a Freeman's Eſtate. c. 6. 

A Diſpoſition made by a Freeman 
of his Perſonal EEftate may be vota, he- 


| ing in Frand of the Cuſtom. p. 152. 


A 


For thongh he may diſpoſe of his Goods 
in his Life- time, get after ſuch Diſ- 
poſition he keeps them iu his Poſſe ſſiom, 
it will be fraudulent: c. 5. So uf he 
enters into a voluntary Bond to pay 
Money three Months after his Death, 
this ſhall only bind the legatory or dead 
Man's Share. c. 3. But if he pur- 
chaſes Lands, and deviſes them to his 
eldeſt Sou, this is not fraudulent. 
p. 153. c. 7. H an Agreement of his 


to purchaſe, ſhall be good, c. 8. 


5 8 PVerſcus 


4 * ack end a —_—_ OOO OY oe ate 


. . . Io, . . ah hs S * was * So : ” SET * : 
W PO ; — hk ch SO" n LA — 
» 0 83 
N . 4 0 1 
C' x 5 N , | N 8 
* A N . . . L 
. , . ; 8 ts 


4 
eee © PE, 


” wan Co + 2 


The IN D E + Wh 


\ Perſons within the Cuſtom ; an Heir 
who has a Real Eſtate ſhall come in 


for a ſhare of the Perſonal Eſtate 


within the Cuſtom. Page 153. Caſe 1. 
A Freeman who reſides in the Country, 
wet on his Death there, his Perſonal 
Fftate hall be ſubjett te the Cuſtom ; 
Strangers who marry City Orphans, 
tho not in London, ſubjett to the Cu- 
ſtom. p. 153. c. 3. Grandchildren not 
within the Cuſtom. p. 154. But an af- 
ter- born Child ſhall come in. c. 4. 

The Cuſtom concerning the Advan- 
cing a Child in the Life-time of the 
Father. p. 154. What Proviſion is an 
Advancement. e. 1. May bring ſuch 
Proviſion into Hotchpot, though the 
Father declares the Child was fully ad- 
vanced. c. 3. But then the Father 
muſt expreſs the Value of ſuch Ad- 
wancement. p. 155. 300 l. and up- 
wards, given to a Daughter, will not 
exclude her. c. 4. A Settlement of a 
Real Eſtate, is no Advancement. C. 5. 
The Portion or Advancement is to be 
brought into the Orphanage Part only. 
Co Fo | 

An only Child not to bring into 
Hotchpot for the Benefit of the Widow. 
c. 7. An Orphan dying before twenty- 
one, her Share ſurvives to the Reſt of 
the Children. p. 156. c. 9. But if 
married ſhall go to her Husband. c. 10. 
And if the Husband dies, ſhall ſur- 
vive to the Wife. c. 11. 

A Child marrying without the Fa- 
ther's Conſent, ſhall loſe its Orphanage 
Part if the Father is not reconciled in 
his Life-time. p. 156. c. 11. 

The Cuſtom, with Reſ pelt to the 
Widow of a Freeman. p. 156. Shall 


have her Widow's Chamber, and a | 


Moiety of the Perſonal Eftate if no 
Children. c. 1, 2. here ſhe is com- 
pounded with, p. 157. c. 3. May be 
compounded with out of the Perſonal 
Fiftate. o. 4 May out of a Real E- 
Hate; but in ſuch Caſe it muſh be men- 
tioned, that the Real Eftate was ſet- 
tled on her in Bar of her cuſtomary E- 


ftate, p. 158. But her Acceptance of a 


Settlement out of the Perſonal Eſtate 
bars her, tho no Notice is taken of the 
Cinſtom. p. 159. c. 6, 

4 


The Cuſtom concerning the Legatory 
or dead Mans Share. Page 159. 700 k 
deviſed for Mourning muſt come out of 
the legatory Share; the dead Man's: 
Share, if not diſpoſed of by him, muſt 
go according to the Statute of Diſtri- 
butions. c. 2. How the Diſtribution is 
to be made. p. 160. Where a Freeman 
deviſes more to one Child than his cuſ- 
tomary Share would come to, it ſhall be 
a Satisfattion for ſuch Share.c. 5. 

The Cuſtoms of York. p. 160. The 
Cuſtom of London ſhall controut the 
Cnftom of Vork. c. 11 Ms if a Free- 
man of London dies in York. p. 161. 
c. 1. If an Inhabitant of the Pro- 
vince dies Inteftate, his Eſtate, beſides 
the'enſtomary Share, ſhall be divided 
according to the Statute of Diſtribu- 
tions. c. 3. So all hi, Children were 
advanced in his Life-time. c. 4. A 


Marriage - Settlement excludes the eldeſt 


Som. c. 6. 


Debt, vide Title Creditor and 
Debtor, 138. Proviſion for Payment 
of Debts, Title Deviſe, 197. 


Decree. 


The Facts which were prov'd and al- 
lowed by the Court, muſt be particular- 
ly mentioned in the Decree. p. 162. 
c. 1. A Decree may be inrolled after 
the Party's Death. c. 2. A Decree, 
though not ſigned or inrolled, may be 
pleaded to a ſecond Suit. c. 3. Nut 
where one Adminiſtrator obtains a De- 
cree, and dies, a ſecond cannot plead 
it. p. 163. c. 4. 

Parties to the original Suit, and 
thoſe who come in pendente lite bound 
by it. p. 163. c. 1. A Perſon, though 
uo Party, having Notice, may in ſome 
Caſes, be hound by it. c. 2. A Decree 
or an Incloſure, ſhall bind two or three 
humour ſome Tenants. c. 3 and 4. Where 
Perſons not claiming under the Par- 
ties to the Decree, may be bound by it. 
p. 164. c. 5, 6. 7. 

Error in the Decree, muſt appear 
on the Face of the Decree it ſelf. p. 164. 
c. 1. An Appeal brought, ſuggeſting 


| that 
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that the Decree was ſaid to be made 
by Conſent, when it was not, difmiſ- 
[d. Page 165. Caſe 4. Error in a 
Decree muſt appear in the Body of 
. 8 | 

The Court may inlarge the Time for 
performing a Decree, though it be ſign- 
ed and inrolled. p. 166. c. 2. For 
what Reaſon the Execution may be 
ſtayed. c. 3. Where a Decree is ence 
executed, the Court has no more to do 
in the Cauſe. c. 4. 


Deeds, and other Writings. 


A Voluntier not obliged to produce 
them to the Iſſue in Tail. p. 167, c. 1, 
For he ſhall not be aided in Equity a- 
gainſt a Diſcontinuance. c. 2. The 
Heir muſt confirm the Wife's Fointure 
before ſhe is obliged to produce them. 
C. 3- 4 Purchaſer in no Caſe obliged 
to produce them. p. 168. c. 4 and 5. 
Where they concern ſeveral Perſons In- 
tereſts, who ſhall have the Cuſtody of 
them. c. 6. Will be ſometimes ordered 
into Court. c. 7 

Suppreſſing Deeds, in what Caſes 
the Party injured ſhall have as much 
Advantage as if the Deeds could be 
produced. p. 169. | 

Deeds and Conveyances entred into 
by Fraud, relieved againſt in Equity. 
p- 169, 170, 

Equity will ſupply Defetts in Deeds. 
p. 170. But not in voluntary Deeds. 
„ % 


Demurrer, vide Anſwers, Pleas and 
Demurrers, 59. 


Depoſitions, ↄide Evidence, Wit- 
neſſes, and Proof, 223. 


Deviſe. 


Deviſes, by whom. p. 171. By 4 
Feme Covert, Infant, Ideot, or Non 
Compos, not good. c. 1. Though a 
Feme Covert ſurvives ber Husband, yet 
ber Will is not good. c. 3. But a life, 
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a Mill. Caſe 1. She may make a Ill by 
the Conſent of her Husband. p. 17 2. c. 2. 
The Will of an Infant, though he at- 
tains the Age of Twenty-one, is not 
good. c. 4. But an Infant Male may, 
at Fourteen, by Will, diſpoſe of bis 
' Perſonal Eſtate, a Femme at Twelve. 
. 5. (44s 5 
Tienant in Tail cannot deviſe the 
Landi, though he has the Reverſion in 
Fee. c. 6. But his Will is good as an 
Appointment to a Charity. c. 7. 

One Fointenant cannot deviſe ; but 
if he ſurvives, the fDeviſe will be good. 
c. 8. | E 

Deviſes to whom, by a Husband to 
a Wife, good. p. 173. c. 9. In Mort- 
main. c. 11. vide 95. A Deviſe to an 
Infant in ventre ſa mere. p. 173. c. 11, 
12, 13. A Baſtard may be a Deviſee, 
but a Monk cannot. c. 16. 

I hat Intereſt in Deviſor can be de- 
oiſed. p. 174: Difſeiſee difſeiſed by 
Fraud can deviſe. c. 1, Lands pur- 
chaſed after the Making the Will, will 
not paſs by Dewviſe of all the Land a 
Man ”_ have at his Death. c. 2. 
Lanas agreed to be purchaſed may be 
deviſed. p. 174, 175. A Dae 
cannot be deviſed. c. 6. Nut a Righ 
to ſet aſide a Releaſe may be deviſed. 
8 

hat Words paſs a Fee in a Will; 
the Word Heir, in what Caſes neceſſa- 
ry. p. 176. c. 1. To a Man and his 
Succeſſors, a Fee, c. 2. That J. S. ſhall 
have my Inheritance. c. 4. To three 
Daughters, and that one ſhall be Heir 
to the other, c. 5. Of the whole Re- 
mainder. c. 7. To Truftees to ſupport 
Eſtates of Inheritance, a Fre. c. 8. 
The Mord Paying creates a Fee. 
p. 177. Where the Deviſee may poſſt- 
bly be a Loſer. c. 10, 11. But a De- 
viſe, paying an annual Sum, but an 
Eſtate for Life. c. 13. 

The Words, All my Eſtate, paſs a 
Fee. p. 177. c. 16. For the Mord E- 
ſtate 7s Genus Generaliſſimum. c. 17. 
SO a Dediſe of all my Lands and E- 
ſtate. p. 178. c. 18, But not where the 
Mord Eſtate eas only applicable to the 


whoſe Husband is baniſhed, may make 


Perſonal Eſtate. c. 19. 
hat 


— 


„ 


What Words create an ſtate- tail, 
or for Life in a Will. Pa ge 179. To 
one, and if. he die, not having a Son, 


to a Man and Semini ſuo, to a Man, 


his Heir Males, without the Word 
Body, create an Eftate-tail. c. 1. To 
one and the Heirs of his Body, for 
50 Nears, provided not to alien. e. 3. 
To Teo, and that one ſhall be Heir to 
the other ; provided if any of them die 


evithout IJ ue. c. 4. A Deviſe to ap 


Man and his Heirs; and if he die 
without Iſſue. p. 180. c. 9. 
Heirs muſt be intended Heirs of the 
Body. c. 11. | 

A Dewiſe to A. for Life, and after 
his Deceaſe, to his Iſſue, is an Eſfate- 
tail in A. for the Mord Iſſue is nomen 
collectivum. p. 181. c. 14. But a De- 
wiſe to A. for Life, and to the next 
Jleir Male, and to the Heirs of the 
Body of ſuch next Heir, an Eſtate for 
Life. c. 16. But for this, and where 
the Anceſtor takes an Eftate-tail by 


I here | 


Implication; fee the Caſes 181, 182, 


183, 184, 185, 


Executory Deviſes of Lands of In- 


herttance, the ſeveral Kinds. p. 186. 
Ilſhere a Fee may be limited on a Fee 
by Way of executory Deviſe. e. 1. Such 
executory Deviſe not barred by a Com- 
mon Recovery. p. 187. An executory 
Deviſe, prey (4 a contingent Remain- 
der. p. 188, 189. 

Executory Deviſes of Terms for 
Nears. p. 190. What Limitations o- 
ver ſuch Terms will bear. c. 1. Can- 
240t be intailed, ſo as to create a Per- 
petnity. p. 192. 193, 

Incertain Intereſts by Devi is 194. 
As to Executors till Debts paid. c. 1. 


Till his Son comes of Age. c. 2. Where 


it ſhall determine at the Lord's Death. 
p. 195. To a Man daring his Exil. 
c. 6. To raiſe ſo much Money. c. 7. 
Deviſes by Implicaticn. p. 196. To 
the Heir, after the Wife's Death, an 


Eſtate ſor Life in the Miſe. c. 1. But 


not ſo, if the Deviſe had been to a 

Stranger. c. 2. That it muſt be a ne- 

eefary Implication which will diſin- 

herit an Heir at Law. p. 197. 

_ Dewiſes for , Payment of Debts. 

P- 197. aat Words ſhall make the 
I 


Real Eſtate liable; my Debts. being 
'firſt deducted, amounts to a Charge on 
the Real Fſtater, Page 197. Cale 1. 
But where ſuch a general Clauſe ſhall 
be extended to the Perſonal Eſtate on- 
by: p. 198. 4 Deviſe to a Brother 
and Heir at Law, deſiring him to ſee 
the Mill performed, amounts to a 
Charge. c. 4. Imptimis, I Mill, that 
my Debts, &c. be paid in the firſt 
lace, amounts to a Charge, where 
the Deviſee or Truſtee may ' ſell the 
Lands for that Purpoſe, or muſt pay 
the Debts out of the annual Rents and 
Profits. p. 199. Tor; 

Deviſes of Things Perſonal, as 
Goods and Chattels, &c. p. 199. 4 
Leaſe paſſes by a Deviſe of the Perſo- 
nal Eſtate. c. 1. Bona includes all 
Chattels. c. 2. Money will not paſs b 
a Dewvije of all Goods and C ate, 
c. 3. By a Deviſe of Houſhold Goods, 
Plate will paſs. p. 200. What ſhall © 
paſs by the Deviſe of the Furniture of 
a Houſe. c. 7. Where by a Deviſe of 
Vis Houſhold Goods at his Houſe , 
Food, though not there at the Time of 
making the Mill, ſhall paſs. p. 201. 

Who ſhall take a Perſonal Thing as 
ſufficiently deſcribed and intended by 
the Teftator. p. 202. Where a younger 
Child by Birth, having an Eſtate of 
Inheritance, ſhall not take by a Pro- 
viſion for younger Children, c. 18. 
Iſhere an after-born Child ſhall take. 
c. 20, Where a Perſon, in Striftneſs 
intitled, ſhall not take. c. 21. Where 
Grandchildren fhall take. c. 23. Nhere 
totake per Stirpes, or per Capita. p. 203. 
To Seroants living with him at is 
Death, who to take. c. 26, 

hes a Dewviſe ſhall be a Satisfac- 
tion. p. 203. Where it is equal, or more 
than the Sum due, ſhall be a Satisfac- 
tion. c. 1. Toool. to a Wife, Satiſ- 
fattion of Marriage- Articles, c. 2. 
Shall not be a Satisfattion, if by any 
Accident it may bar þ tobe leſs. c. 3, 
here Parol Proof was admitted, to 
ſhew it was accumulative. p. 204. c. 5. 
Il here it is not adequate in Value. c. 6. 


| Deviſe of Land, no Satisfaction of a 


Bond. c. 7. Muſt be governed by the 


| Teftator's Intention. p. 205. c. 8. 
' * Deviſes 
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- Demiſes void, by deviſing what the | 
Law already gives, as to an Heir at 
Law in Fee. Page 206. Caſe 1. But 
not if another ſtate is given than 
cvould have deſcended to him. p. 207. 
c. 4. Iy deviſing what the Law will 
uot permit. p. 207. y creating a 
Perpetuity, c. 8. 40 

Hoid by Incertainty in the Deſcrip- 
tion of the Thing deviſed, All to my 
Mother, All tomy Mother, ot known 
whether he intended Real or Perſonal 
Eſtate. p. 208, here the Teftator 
has Fee-ſumple Lands, and Leaſes for 
Years, and he deviſes all his Lands. 
c. 2. Mhere a Honſe ſhall not paſs 
with the Lands. c. 3. here the 
Lands in one Fill only ſball paſs, tho 
he deviſes all his Lands. c. 4, 5. 
here there is a wrong Deſcription 
of the Tenant in Poſſeſſion. C. 7.p. 209. 
c. 9. What paſſes by a Deviſe ff 
Lands cum pertinentiis. c. 10. Ma- 
king a Perſon Executor of all his 
Goods, Lands, &c. paſſes not the 
Lands. c. 13. Where the Reverſ1on 
of Lands in a Settlement ſhall paſs. 
p. 210, 211. | 


Void by Incertainty in the Deſcrip- 


tion of the Perſon to take. p. 212. 


here Parol Evidence ſhall be admit- 
ted to explain the Intent of the Teſta- 
tor. p. 212. c. 2 and 3. Void, being 
to a ſpecial Heir. p. 213, 214. 

In what Caſes void by the Deviſor's 
Dying in the Life-time of the Deviſee. 
p- 215, 216, 33 AC 


Diſtribution / Tnteftate's Eſtates, 
Title Executor and Adminiſtrator, 249. 
1 Dower and Jointure. 
Of «what Eftate of the Husband ſhall 


the IWVife be endowed. p. 217. The IWife 
of a Vendee of Lands, to him and his 


Heirs, on Condition, ſhall be endowed. | 
c. 1. A Woman ſhall not be endowed | 
of a Truſt, c. 2. But Equity will ſet | 
aſide a fraudulent Declaration of 

Truſt in her Favour. p- 218. c. 3. The 


Wife of the Heir ſhall be endowed of 
Lands deviſed to Executors for Pay- 


22 


ment of Debts, tohem the Debts are 


paid. Page 218, Caſe 4. Of Lands 
ſequeſtred. c. 5. Y 


s 


What ſhall be a Sati gfaction in E- 
quity. p. 218. If any Thing be de- 
viſed to her in Lien of Dower, cannot 
have both, but ſhe may wave the De- 
viſe. c. 1. But it muſt be averred to 
be in Lien of Dewer, c. 2. M het her 
Equity will remove a Term in Truſt 
waiting on the Inheritance, ſo as to let 
a Feme into her Dower. c. 3,4 and 5. 


She may. redeem a Mortgage. c. 6. 


Il here ſhe ſhall be relieved againſt her 
Agreement to bar her Dower. c. 7. E- 
quity will relieve againſt a partial Aſ- 
ſigument of Dower. p. 220. c. 9. 
Jointure and Jointreſi, who is a 
Zointreſs within 11 H. 7. p. 220. c. 1. 
Such Fointreſs ſhall be ſtayed from 
committing Waſte. p. 221. c. 2. here 
the Husband's Charging the Lands 


Hall be fraudulent againſt the IWife. 


c. 3. here ſhe ſhall have her Join- 
ture covenanted to be ſettled on her, 
and the Perſonal Eſtate of the Huſ- 
band befides. c. 4. Articles to ſettle a 
Joiuture will be executed in Equity 
after the Husband Death. c. 5. Tho 
a Bond for that Purpoſe was given up 
by the IWife. c. 6. Mill Decree a ſpeci- 
fick Performance to make it up 1 
much, p. 222. c. 7, 8, 9. hat Settle- 
ment is fraudulent againſt a Fointreſs. 
c. 10. Joining with her Husband in a 


Mortgage, there reſults a Truſt to her 
to redeem. c. 11. May redeem Lands 
cohi ch are mori gaged. c. 13. I not obli- 
ged to diſcover Deeds till her Joiuture 


is confirmed to her. c. 14. Nor what 
Title her Husband had. c. 15. 


Election, «here a Midot muſt elect 


to wave her Dower, and flick to what 


is given her in Lieu thereof, 218. 


+1 | Eſtate, vide Title Deviſe, 174. 


Evidence, Witneſſes and Proof, 


5T Signees 


A Party intereſted, by Releaſing his 
Right, may be aWitneſs. p. 223. c. 1.2. 
A Bankrupt, by Releaſing to the A- 
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ſignees, may. Page 224. Caſe 3. But 


poration cannot. c. 11, 12. A Mile 


Witneſs againſt a Defendant's Anſwer, 


4 the Perſon, or the Thing de- 


whilft he continues intereſted, he can by 
no Means be a VWitneſs. c. 4. 4 Perſon 
diſintereſted when examined, becoming 
intereſted afterwards, yet his Exami- 
nation may be made uſe of. c. 5. But 
cannot be made uſe of at Law. c. 6. 
Plaintiffi cannot be examined for each 
other, but Defendants may. c. 7 and 8. 
A Commiſſioner may. c. 9. An Arbi- 
trator may. c. 10. Members of a Cor- 


cannot againſt her Husband. p. 226. 


Unleſs in Caſe of extream Neteſſity.| 


e | 


Evidence, what ſhall be admitted a, 
ſuch. p. 227. 4 Bill in another Cauſe 


not to be read as Evidence againſt the 
Perſon named Plaintiff in it. C. 1. 
Iſhen Depoſitions taken in a former 
Cauſe ſhall be made Uſe of. p. 228. c. 
2, 3, and 4. Copies of Notes admitted 
ns Evidence. c. 6. The Copy of a 
Deed inrolled for ſafe Cuſtody, admit- 
ted as Evidence. c. 7. Confeſſing a 
Matter by Anſwer, ſufficient Evidence. 
c. 8. A Settlement made purſuant to 
Marriage- Articles, Evidence that all 
Treaties reſolted into that. p. 229. 
c. 9. A Purchaſer who buys in a pre- 
cedent Incumbrauce, not obliked to 
prove the actual Payment of the Mo- 
ney. c. 10. An injured Party's Oath 
good in Odium ſpoliatoris. c. 11. One 


not ſufficient.” c. 12, 13. 

Paro Proof, when to be admitted. 
p- 230. To ſhew that the Teſtator in- 
tended his Mife and Executrix ſhould 
have the Perſonal Eftate exempt from 
Debts and Legacies. c. 1. Parol E- 
eidence of the Perſon who drew the 
Will, admitted to fhew what the Teſta- 
tor intended to paſs by a Deviſe of his 
Houſhold-Goods. M. 2. Admitted to 
ſheto, that Grandchildren born after the 
Will, ſhould take. p. 23 1. c. 3. Parol 
Evidence admitted to fhew that the 
Deviſee promiſed the Teſtator to pay 
an Annuity. c. 4. Always admitted to 


cribed. p. 232. To ouft an Implica- 


Purc haſe- Money. Page 232. Caſe 7. 


Parol Evidence of a Steward of 8 
Cburt. C. 8. ee ion 


© Depoſitions will be ſuppreſſed, if 


lending. p. 232. c. 3. 4 of api may, 
on ſpecial Circumſtances, be examined 
after Publication. p. 233. c. 4. When 
new Interrogatories may be exhibited. 


e N 
Examining Witneſſes de bene eſſe. 
p. 233, 234. Eſtabliſhing Evidence in 


* 


perpetuam rei memoriam. p. 234. 


Executors and Adminiſtrators. 


Executor, in uhut Caſes more fa- 
voured and better ſecured in Equity 
than elſewhere. p. 235. Equity will 
not admit the Spiritual Court to 
compel the Payment of a Legacy, 
without Security to refund. p. 236. 
An Executor may bring a Bill againſt 
all the Creditors to conteſt their Debts. 
c. 3. An Executor de fon tort ſhall be 
allowed Payment, which the Executor 
was obliged to. c. 4. Paying Legacies 
under a revoked Will, allowed them. 
c. 5. Where an Adminiſtrator poſſeſſed 


himfelf of the Inteftate's Goods and 


tion. c. 6. That fuch a One paid the 
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his Executor diſpoſed of the Goods in 
paying the Adminiſtrator's Legacies 
pending a Suit; and it was not allow- 
ed. c. 6, When Equity will decree à 
Diſcovery. c. 7.. Will not aid an Exc- 
cutor or Adminiſtrator againſt a falſe 
Pha at Law. c. 8. and 9. Rehieved a- 
gainſt a Promiſe he had made, being at 
the Time perſuaded there were ſuffi- 
cient Aſſets. p. 237. c. 10. Relieved 
againſt a Plea Ne unques Executor, 
it being proved, that only a Chimney- 
back came to his Poſſeſſion. c. 11. So 
where it was proved, that he received 
Money for a Pot of Ale. c. 12. 
An Executor liable in Equity, who 
1s not liable at Law. p. 237. Au Ex- 
erutor of an Executor liable to a De- 
vaſtavit ia the firſt. c. 14. If one Ex- 
ecutor dies, his Executor as well as the 
ſurviving Executor, is liable. c. 15. An 
Executor obliged to diſcover and ſhew 
the Value of the Goods. p. 238. c. 16. 
{ 23s 4 N39 993 0.h 21 - Whether 
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hether Equity will compel him to 
prove a Codicil. Page 238. Caſe 18. 
Mill not hinder him from getting in 
the Perſonal Eſtate, under Pretence 
of Inſolvency. c. 19. Bit will make 
him give Security. c. 21. Where he 
Fhall. be accountable for the Intereſt he 
made of the Teftator's Money. c. 23. 
Eſpecially if he were inſolvent at the 
Time of Placing it out. p. 239. c. 24. 
Paying Legacies, his Aſſets being in 
Stocks, which afterwards fell. c. 25. 
Loſing a Bond. c. 26. What ſhall be | 
a Devaſtavit in him. p. 240 
What ſhall be Afets in the Hands 
of an Executor. p. 241, 24% 
The Surplus of the Perſonal Eftate 
ſhall, on the Death of one Executor, 
go to the Survivor, and not to the next 
of Kin to the Teſtator. p. 242, 243; 
Where the Executors themPelves 
ſhall have the Surplus of the Per- 
ſonal Eftate, or they to he Truſtees 
for the next of Kin to the Teſtator. 
N [24391 304-1 0 Ka 
What Remedy one Executor has a- 
gainſt another, and how far they ſhall 
be anſwerable for each other. p. 247, 


by Fine. p. 25 


' deration. C. 2. 


— 


Fines and Recoveries. 


— 


Ceſtui que Truſt ia Tail may, by 
Fine or Recovery, bar an Intail. Page 
255. Caſe 1. For .a Truſt ir a Crea- 
ture of Chancery. p. 256. c. 2. But 
Ceſtui que Truſt/or Life cannot. c. 3, 
A Truſtee ſelling to a Stranger, who 
had Notice, though the Stranger le- 
ores a Fine, aud five Tears paſs, yet 
no Bar. c. 65. Ot) 

Charges and Incumbrances on Land 


barred and deſtroyed by Fine. p. 256. 


Legacies charged on Londs not barred 
7. c. 2. Mortgages not 
ede r. z. We! ie 

Where a Fine or Recovery ſhall inure 


to let in an Incumbrance that could not 


before be a Charge on the Real Eſtate, 
Pp. 257. C. I, 2 2 

Equity will ſupply a Defett in a 
Hue or Recovery,” as where Ceſtui quo 
Truſt Tail ſuffers a Recovery, and 
there is no good Tenant to the Præcipe, 
but-wwhere it muſt be on valuable Conſi- 


248, Ce Equity will ſet > Conveyanices, 
Adminiſtration. p. 248. Nhen grant- though by Fine and Recovery. p. 258, 


ed to Two, and one dies. p. 249. c. 2. 
hen the Teſtator may be ſaid to be 
dead Inteſtate, as to Part of his E- 
Lune, e. noni it 2 ors 0 
ho are to co ä 
tion. p. 249. c. 4. A Sifter of the 
Blood ſhall come in. & 8. 
Who fhall brins iuto Hotchpot; an 
Heir at Law ſhall bring in a Sum of 
Money. p. 249. c. 9. $0 ſhall a Daugh- 
ter, who has a- Portion provided for | 
her by a Marriage: Settlement. c. ko. 


me in for a Diſtribu- 
Half- 


\\ | Six Clerks to be Guardian. 


Extent, Extent in Aid, 135 


When obtained by Fraud. p. 258, 259. 
ys ' I IP | I KL % I 9 95. 4 


. Guardian. 


Where a Father nay appoint his 
Creditor Guardian to his Child. p. 260. 
c. 1. M here my Lord Chancellor may 
appoint a Guardian. c. 2. Equity 
may hinder a Guardian appointed by 
the Father, from Abilſing the Infant's 
Per ſoni p. 261. May aſſian oneof the 
5261. 


Whether a Guardian may diſcharge 


Extinguiſhment, vide Title Copy- 
hold, 118. Annuity and Rent-charge, 
31. 
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 Incambrances on the Infant Eſtate, 
p. 261, 262, Cannot, with the Rents 
and Profits, purchaſe Lands ſo'as to 
prevent the Money from going in a 
Courſe of Adminifiration. p. 26 2. 


ade and Merchan- | 
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_The INDEX. 


Heir and Anceſtor, 


Heir bound by the Adds of his An- 
ceſtor; as if he deviſes Lands to be 
fold for the Payment of younger 
Children's Portions, though no Perſon 
is named to ſell, Page 264. Caſe 1. 
And where a Perſon is appointed, yet 
he ſhall join iu the Sale. p. 265. c. 2. 


Aud in ſuch Caſe the Heir may have 


the Land ſold, if it appears for his 
Advantage. c. 3. If the Anceſtor a- 
grees to ſell Lands, and receives Part 
of the Purchaſe-money, the Heir ſhall 
be compelled to convey. c. 4. 
Tſue in Tail not bound by the Bar- 
gain and Sale of his — p. 265. 
c. 1. Whether he may, by any Ad of 
his, confirm ſuch Bargain and Sale. 
c. 2. I ue in Tail not bound to con- 
vey, though his Anceſtor died in Gaol 
for not obeying a Decree, by which he 
was to levy a Fine, and ſuffer a Reco- 
very. c. 3. And though the Anceſtor 


received the full Value of the Land. 


p. 266. c. 4. 


ä $y 
Heir in what Caſes favoured in H- 
7 p. 266. A voluntary Devifee 


all have no Aſſiſtance againſt him. 
c. 2. Though a Truſtee miſ-imploy the 
Money raiſed on a Truſt-Eſtate, yet it 


ſhall not be to the Prejudice of the 


Heir. c. 3 and 4. 


here Incumbrances ſhall [ink iu the 


Inheritance for the Benefit of the Heir. 
p. 267. IWhere a Portion is charged 
on Lands, if the Party to whom it 1s 
payable dies before the Time, it ſhall 
not be raiſed for the Benefit of his Ad- 
miniſtrator. c. 1, 2. But otherwiſe if 
there be no Time limited for the Rai- 
fangs the Portion. p. 268. c. 4. Where it 
is veſted, and to carry Intereſt. c. 5. 
and 6, 7. Where a Portion is deviſed, 
both out of the. Real and Perſonal E- 
ſtate. p. 269. c. 8. 5 

The Heir ſhall have the Benefit and 
Aid of the Perſonal Eſtate. p. 269. To 
diſcharge a Bond in which he is bound. 
c. 1. To diſcharge a Mortgage. c. 2. 
Where he ſhall not have Aid of the 
Perſonal Eftate. p. 270. c. 3. 4 and 5. 

. 


The Equity that he bas, is, that the 
Lands may deſcend clear. Page 270. 
Caſe 8. Where Lands are charged by 
Vill, the Heir ſhall have the Benefit of 
the Real Eſtate. c. 9. Unleſs expreſs 
Words to exempt it. p. 271. c. 10. 

In what Caſes there ſhall be a re- 
ſulting Truſt for the Benefit of the 
Heir. p. 272, 273. 

_ What Things ſhall go to the Heir, 
and not to the Executor. p. 273, 274. 
When the Mortgage-money may be paid 
him, vide Title Mortgages, 326, 327. 

Aſets.-by Deſcent in the Hands of 

the Heir. p. 275. c. 1 and 2. | 
Unreaſonable Securities and Bargains 

obtained from young Heirs. p. 275. (Vi- 

de Title Bonds and Obligations) 91. 


| Hotchpot. 


Bringing into 1 on the Sta- 
tute of Diftributions/p. 249. Accord- 
ing to the Cuſtom of London. p. 155. 


PAL Ideots and Lunaticks. 


Whether the Cuſtody of an Ideot 
may be granted to a Man, his Execu- 
tors and Adminifirators. p. 276. c. 1. 
An Tdeot. muſt be ſo a Nativitate. 
p. 277. c. 2. Diſcretionary in my 
Lord Chancellor, who to appoint. c. 3. 
The Committee of a Lunatick hath but 
an Eſtate during Pleaſure, p. 277. 
c. 4. The Committee cannot inveſt the 
Profits of a Lumatich Eſtate in the 
Purchaſe of Lands. c. 5. Marrying a 
Lunatic a Contempt. p. 278. c. 6. 

| ddeots and Lumnaticks, when to be 
relieved againſt their own Acts.p. 278, 
279. 


Incumbrances, Buying in precedent 
Incumbrances. p. 322. 
Infant, 


Infants favoured in E quity. P. 280, 
May have an Account againſt an Iu- 


truder as Bailiff. c. 1. Muſt have a 
Day 


q 
| 


Age. Page 280. Caſe 3. Vill not be 


prejudiced by the Neglect of his Truſ 


fees. p. 281. EF | Ea 
May be farther bound in Equity 
than at Law. p. 281, 282, , 
hat Acta Infants are good, void, 
or voidable. p. 282, 283. | 


Injunction. 


Injundtion not to be granted, unleſs 
the Party has been in peaceable Poſ- 
ſeſſian three Tears. p. 284. At what 
Time to be granted. p. 285. 

What ſhall be a Breach thereof. p.285. 


Inſurance, Polictes of Inſurance,vide 
Title Trade and Merchandize, 371. 


* Intereſt Moncy. 


here a Legacy ſhall carry Intc- 
reſt. p. 286. c. 1. Muſt be demanded, 
wnlcſs payable to an Infant. c. :. 
Mortgagor not to pay Intereſt after he 
has tendred the Mortgage-money. C. 3. 


Il here Intereſt ſhall carry Intereſt. | 


p. 287, c. 1. Intereſt ſball be accounted 


Principal in the Handi of an Mia nee 


of a Mortgage. c. 2. and 3. 

Where „ may exceed the Pe- 
nalty of the Bond. p. 288. c. 1. 

Debts contratted before the Statutes 
which reftrain Uſury, ſhall carry Inte- 
reſt as before the Statutes made. p. 288. 

Debts contracted in a foreign Coun- 
try ſhall carry ſuch Intereſt as is al- 
lowed in that Country. p. 289. 


Jeintenants and Tenants in Common. 


Not neceſſary in Articles of Copart- 
77 CF ſhip 10 provide againſt SUV OLOO0T-- 
ſhip. p. 290. Survivorſhip, how far it 
ſhall rake Place betwixt joint Purcha- 
ers of Land. c. 3. Where the Words, 
Equally to be divided, do make a Je- 
nancy in Common. p. 291. IWhere the 
Words, Survivors or Survivor of them, 
do make a Fointenancy. p. 292. 

What ſhall be a Severance of the 
Fointenancy. p. 239. 


Juriſdiction, vide Title Courts, and 
their Juriſdiction, 127. 


Day to ſhew Canſe, when he comes of 


| 


Leaſes: 


Leſſee corenanting to lay out 2601, 
on the Premiſſes, within ten Tears, 
whether he can be relieved. Page 28. 
Caſe 3. Leaſes made purſuant to a 


Power, vide Title Power, 342. 


Legacics; 


Legacies veſted or lapſed by the Les 
gatees Dying before it is payable. 
P- 294. To be paid at Twenty-one, a 
veſted Intereſt, e. 1. To be paid with 
Intereſt, veſted. p. 295. But if to one 
at Twenty-one, not veſted; p. 295. c. 2. 
H where the Time is annexed to the 
Legacy itſelf, and not to the Pay- 
ment of it. c. 5. Deviſed to be paid 
by Executors not veſted. c. 6. | 

Hy the Death of a Legatee in the 
Lafe-time of the Teſtator, the Legacy 
is lapſed. p. 296. But not where the 
firſt T aker is in Nature of a Truſtee. 
c. 2. Where the abſolute Property veſts 
in the firſt. Nominee. p. 297. here 
it ſhall ſurvive 10 others to whos it is 
limited over. p. 297. c. 5, 6, 7. 

Specifick and pecuniary Legacies. 
p. 298. Spectfick Legacies not to abate 
in Proportion with pecuniary ones. 
c. 3. In tohat Caſes, and to whom a 
pecumary Legatee ſhall refund. p. 299. 

Legacies, at what Time to be paid. 
299, 300. 

Payment of a Legacy, to whom 
good. p. 300. Not to the Father of 
an Infant Legatee. c. 1 and 2. Not 
to a Feme Covert. p. 301. 

Legatees, in what Caſes to hace 
Maintenance and Intereſt out of their 
Legacies. 301. 

Ademption of a Legacy. p. 301. Ey 
giving ſomething in Satisfattionthere- 
of. c. 1. Ly calling iu a Debt which 
was before deviſed. p. 302. 


Limitation of Suits and Demands. 


A Truſt not within the Statute of 
Limitations. p. 393, 394+ Nor a Chari- 
ty. c. 5. Nor a Legacy. c. 6. Nor an 


open Account. C7. A Judgment iu 
5U France 
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France is but a Debt by ſimple Con- | 


tract, and the Statute'of Limitations 
will run on it here. Page 304. Cale 8. 
Rent-charge, how far barred. c. 9. 
An Infant muſt bring an Action of 
Account within ſix Months after he 
comes of Age. c. 10. Where there is no 
Executor. p. 305. c. 11. 

By what Acts a Debt, though once 
barred, ſhall be revi ved again. p. 305. 

Lenzth of Time how far regarded 
in Equity. p. 306. 


London, vide Title Cuſtoms of London. 


Lunatick, vide Idcots and Lunaticks. 


Maſter and Servant. 


A Maſter muſt deliver up his Ap- 

rentice's Indentures, or ſue on them in 
a reaſonable Time. p. 307. c. 1. Muſt 
refund Part of the Money if the Ap- 
prentice dies ſoon after he is bound. 
p. 308. For what Cauſes a Maſter may 
turn away his Apprentice. C. 4 and 5. 
How the Covenants in the Indenture 
are to be conſtrued. c. 6. 


How far the Maſter is anſwerable | 


for the Acts of his Servant. p. 308. 
c. 1 and. 


Mortgages. 


The Nature of Mortgages, what they 
were by the Civil and Common Latv, 
p- 310, 311. When Equity interpoſed 
tn preſerving the Right of Redemption. 
p. 312. What ſhall be a Mortgage and 
rot an abſolute Conveyance.p. 312, 313. 

Mortgages, at what Time to be re- 
deemed; the Statute of Limitations a 
good Direition in ſuch Caſe. p. 313. 
c. 1. Though not within the Statute, 

yet if ſeveral derivative Titles, Party 
not admitted to redeem. p. 314,315. 

hat Perſons are to redeem. p. 315, 

316. | 
Forecloſure, new Jereement prevents 
tt. p. 317. c. 1. Second Mortgagee 
may redeem at Firſt, after he has fore- 
cloſed. c. 2. What ſhall open a Fore- 
cloſure. p. 317. c. 3. Againſt whom 
to forecloſe. p. 31 8. c. 4, 5. Tender of the 
Mortgage-money prevents a Foreclo- 
ſure. p. 319. c. 8. 
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Where there are ſeveral Mortgagees 
of the ſame Eſtate, what Remedy they 
have againſt the Mortgagor, and a- 


gainſt each other. Page 320, 321. 


Where Mortgagees may protettthem- 
ſelves, by buying in precedent Incums 
brances. p. 3 22, 323. 

He who comes to redeem, muſt do 
Equity to the Mortgagee. p. 324. 

Mortzage-money to be paid the Ex- 
ecutor in all Caſes, if the Condition be 
broken. p. 326, 327. But in ſome Caſes 
the Mortgage ſhall goto the Heir. p. 328. 

Mortgagee anſwerable for the Pro- 
fits. p. 328. Only a Bailiff for the 
Mortgagor. c. 1. Mhether anſwerable 
after Aſſignment. p. 329. c. 2. 
Hor the Aſſignee of the Mortgagee 
iS to account. p. 329. 


Notice. 


Preſumptive Notice, what. p. 330. 
Notice to the Father, Notice to the 
Som. c. 1. Notice to a Solicitor or Scri- 
dener, whether Notice to the Client. 
c. 3 and 4. Notice of a Deed, pre- 
ſumptive Notice of the Covenants in 
it. p. 337. . 

Of what Things a Perſon is obliged 
to take Notice at his Peril. p. 332. 

Purchaſers, without Notice, favour- 
ed in A 72 p· 333. Muſt plead, that 
they had not Notice. p. 334. 


Oath, vide Title Affidavit. 


Partners, vide Title Trade and Mer- 
chandize. | 


Plea, vide Title Anſwers, Pleas and 
Demurrers. | 


_ Portions. 


Equity will ſecure them for the 
Benefit of younger Children. p. 335, 
336. At what Time to be raiſed. p. 336. 
In what Caſes Equity will decree re- 
verſionary Terms to be ſold in the 
Life-time of the Father or Mother. p. 
337, 33% | 

Shall fink in the Inheritance for the 
Benefit of the Heir at Law. p. 267, 268. 


Poſſibility, vide Title Aſſignment. 


Power. 
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Power. 30 
* 


hen well created. Page 341. When 
determined. p. 342. N 
Of the Execution of a Power. p. 342. 
Where a defeftive Execution ſhall be 
4 in Equity. p. 343, 344, 345» 
340. * | 


Privilege. A. 


Member of the Convocation pri vi- 
leged. p. 349. c. 1. Widows of Peers 
have Privilege not to be arreſted. c. 2. 
Proceedings by or againſt a privileged 
Perſon. p. 349, 350. 


Proceſs. 


hen to iſſue. p. 350. The Service 
and Return thereof. p. 351. Contempts 
in not appearing. C. 7. Determine by 
the King Death. p. 352. 

Sequeſtrations. p. 35 2. 


Purchaſe and Purchaſer. 


Who is deemed in Equity a Purcha- 


ſer. p. 353. Marriage a good Conſi- 
deration. p. 354. 

Purchaſers favoured in Equity. p. 
354, 355» 

Where a Purchaſer muſt ſee that 
the Money paid by him is rightly ap- 


. 


plied. p. 358, 359. 
Remainder. 


Of what Things it may be. p. 359. 
Of an Office. c. 1. Of a Rent created 
de novo. c. 2. An Honour granted to 
another in Remainder, operates as a 
new Grant. p. 360. 

Remainder of Things Perſonal. p. 
360, 361, 362. 


Rent. 


Remedy for Rent in Equity when 
none at Law. p. 364. 

Where the Leſſee may be relieved a- 
gainſt the Payment of it. p. 365. 


- 
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Keplication. 


Replication muſt be to the Anſwer 
as well as the Plea: Page 43. A Party 
permitted to put in a general Repli- 
cation after a Demurrer to à ſpecial 
One has been allowed." c. 2. lain: 
tiff may reply after the Time is elapſed, 
paying Coſts. C. 3. N 


Revivor, vide Title Abatement and 
Revivor. | | | 


Revocation of a Power, Title Power 
of a Will, Title Will. 


Satisfaction. 


| Lands deſcended to the Heir, a Sa- 
tisfattion for Lands covenanted to be 
ſettled on the Marriage. p. 26. c. 5. 


Deviſing a Thing a Sati faction 
Title Deviſe, 203. , * 


Scrivener. 


here a Scrivener may make him- 
ſelf liable in tranſacting an Affair. for 
his Client, p. 25. C.7. | 
Payment of Money to him, when 
good. p. 145. | 


Subpcena, vide Title Proceſs, 


Survivor, vide Title Jointenants and 
Tenants in Common, Title Legacy, 
and Title Remainder. | 


Tithes. 


When Beafts of the Plough ſhall pa 
Tithe. p. 366. c. 1. ee 
due of common Right. c. 2. Tithes of 
a Mill are Perſonal Tithes. c. 3. 

The Buyer of Nurſery Trees ſhall 
pay theTithes.p. 366, c. 4. The Agiftor 


/ Cattle ſhall pay the Tithes for them. 


p- 367. c. 5. | 


Equity. p. 367. 

That every Perſon having Land, 
Meadow or Paſture, and not reſiding 
in the Pariſh, ſhall pay 4d. per Acre, 
a good Modus. p. 367, 368, 


'Trade 


A Modus proper to be eſtabliſhed in 
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Trade and Merchandize. 
rr and Fattor: Page 369. 


Factor only in Nature of a Truſtite, 370. 


Partners in Trade: p. 370. Not ne- 
ceſſary for them to provide againſt Sur- 
eivorſhip..p- 370. c. 1. Where one car- 
ries on 0 1 /tintt Trade, and fails, c. 2. 


A Note given by one of them, ſigned by | 


himſelf and Partner, binds both. c. 3. 
Where one of them wiſtes the joint 
Stock, and fails. c. 4. 10 
Policies of Inſurance and Bottom my 
Bonds. p. 371. Where the Money due 
on the Policy and Bottomry-Bond ſball 


not be both paid. p. 371, 372. 


Part-owners, Maſters and Freighters 
of Ships. p. 372. Where one Part- 
owner refuſes to navigate the Ship. c. 1. 
How far Part-Owners are anſwer- 
able for the Maſter. p. 373. Charter- 
Parties, how conſtrued. p. 374. 

Accounts between Merchants. p. 375. 
A Note given by a Goldſmith ſhall bind 


him, tho the Perſon failed who was to 


pay him the Money. p. 376. 
Trial. 


Equity will not order a new Trial on 
Diſcovery of new Evidence, where the 
Party might have had the Benefit of 
it on the former. p. 377. c. 1. A new 


Trial granted by the Houſe of Lords. 


p. 378. c. 4. A Court of Fquity will 
chanve the Venue. p. 378. c. 6. 


Truſt and Truſtces. 


here aTruſtis well raiſed. p. 379, 
380. 

; Reſultine Truſts. p. 380. Purcha- 
fing in another's Name. c. 1. Reſulting 
Truſts notwithſtanding the Statute of 
Fraud and Perjuries. p. 38 1. here 
a parol Declaration ſhall prevent a re- 


ſulting Truſt. c. 5. 4 Father purcha-| 


ſing in the Name of a Son, no reſulting 

Truſt. p. 382. | 
hat ſhall be a Truſt and not an 

Uſe executed by the Statute. p. 382, 383. 


phat gelt of the Truſtees ſhall de- 
feat the Truſt, Page 384. | 
Where Equity will ſupport contin- 
gent Remainders, notwithſtanding any 
A done by the Truſtee or Ceſtuique 
Truſt. p. 384. c. 1. But ſuch Remain- 
ders muſt come in under the Conſider a: 
| tion. p. 385. c. 2. Of what Eftate 
Ceſtuique'Truſt zay diſpoſe. 386, 387. 
Wherea Truſt is to be executed, what 
Eſtate or Intereſt the Truſtees are to 
convey. p. 392 to 396. To whom. 397. 
| Truſtees, how to account, and what 
| Allowances to have. p. 397, 398. 
Ho far anſwerable for each other. 


398, 399- 


Waſte. 


Reſtrained in Equity, tho diſp u- 
niſhable at Law. p. 399, 400. 


Wills and Teſtaments. 


Lands could not be lei ſed before 
the Statute 32 Hl. 8. The Conſtruction 


| thereof. P. 402. c. 2. A good Will, tho” 


gnawn by Rats, c. 3. 

What Circumſtances are requiſite by 
the 29 Car. 2. c. 4. and 403. 

Nuncupative Wills, when good. 403, 
404. | 
Fraud in obtaining a Will proper to 
be tried at Law. p. 405, 406. 

What will amount to a Republica- 
tion. p. 406. Where a Republication 
will make the Deviſe good. p. 407. 

Revocations in Equity. p. 398 10412, 


Witneſſes, ide Eviden c Witneſſes 
and Proof. 5 


Writs. 


Writs of Error ex debito Juſtitiæ, or 
de curſu. p. 414 Mandatory Mrits. 
4. ex 
Superſeding Writs, for what Cauſes. 
p. 415. : 


York, vide Title Cuſtoms of Lon- 


don and Tork. 


FINIS. 


